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Gen.  No.  6760.       April  Tern^  A.  D.  1917.  Ag.  No.  70. 

FRED  SCHEjfjCK,  Appellee, 

f  208I.A.  10 

MIDLAND  LUMBE;^  COMPANY,  Appellant.  *   ^ 

Appeal  from  the  CiKcuii  Court  of  Piatt  County. 

/ 
GRAVES,  P.  J.      ^^ 

Appellant  sold  to  appellee  a  quanity  of  material 
which  is  variously  spoken  of  as  "utility  wall  board,'' 
"plaster  board"  and  "wall  board"  and  which  was  to  be 
used  in  his  residence  which  he  was  then  remodeUing  in 
the  place  of  laths  and  plaster.  The  proof  tends  to  show 
that  within  a  few  weeks  after  it  was  put  on  the  walls  it 
began  to  bulge,  warp  and  draw  apart;  that  appellee  hired 
a  man  to  put  wall  oaper  over  it  and  also  pasted  cloth  over 
the  cracks  but  it  continued  to,  draw  apart  until  it  broke 
the  wall  paper  and  made  cracks  between  the  pieces  ot 
wall  board  an  eighth  of  an  inch  wide;  that  to  further 
protect  the  defects  in  the  wall  made  from  this  wall  board 
appellee  had  the  ceiling  in  one  or  more  of  his  rooms  pan- 
elled. 
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Appellee  claims  the  board  was  warranted  to  be  all 
rights  and  to  give  good  satisfaction  and  that  instead^of  be- 
ing as  warranted  it  was  wctfse  than  good  for  nothing  be- 
cause it  was  no  good  for  a  wall  and  it  cost  considerable  to 
put  it  on  and  will  cost  more  to  remove  it  and  put  the 
walls  in  shape  to  be  lathed  and  plastered.  Appellant  de- 
nies that  any  warranty  was  given  and  also  claims  that  the 
way  board  was  not  properly  put  on  by  appellee's  work- 
men. The  case  was  tried  by  a  jury  which  returned  a  ver- 
dict finding  the  issues  for  appellee  and  assessing  his  dam- 
ages at  $375  on  which  verdict  a  judgment  was  entered 
against  appellant. 

No  serious  complaint  is  made  of  any  errors  of  law, 
but  appellant  complains  that  the  verdict  is  not  supported 
by  the  evidence.  The  evidence  was  conflicting.  •  It  is 
the  province  of  the  jury  to  weigh  the  evidence  and  pass 
upon  the  credibility  of  the  witnesses.  They  saw  the  wit- 
nesses and  heard  them  testify  and  were  in  a  much  better 
position  to  say  on  which  side  the  preponderance  of  the 
evidence  was  then  we  are  by  reading  the  record.  It  is 
not  our  province  to  reverse  a  judgment  on  the  facts  un- 
less the  finding  of  the  jury  is  so  manifestly  contrary  to 
the  weight  of  the  evidence  as  to 
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challange  attention 
at  thel  first  blush.  We  have  carefully  read  and  consider- 
ed the  evidence  in  this  record  and  are  not  able  to  say  the 
verdict  on  the  merits  of  the  controversy  is  not  supported 
by  it.  The  amount  of  the  verdict  is  large,  possibly  larg- 
er than  it  should  be,  but  no  complaint  is  made  that  it  is 
excessive.  The  judgment  is  affirmed. 
Judgment  Affirmed. 
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Gen.  n\.  65^8.       October  Term  AID.  1916.       Ag.  No.  6. 

HenX  Kreher,    Executor    off  the  Last  will  and 
Te^ament  of  Richard  Kleher,  deceased, 

AppeiJ       208  I. A.  17 

\  ^^"  / 

John  B.  Bec^t'  George  D./[iller,  J.  A.  Brown  et  al, 
s^  Appellants. 

Appeal  fr^m  Cirpliit  Court  Macon  County. 

ELDREDGE,  J. 

Appellee,  as  executor  of  the  last  will  and  testament 
of  Richard  Kreher,  deceased,  filed  his  bill  in  equity  in 
the  Circuit  Court  of  Macon  County  to  enjoin  the  prose- 
cution of  a  suit  at  law  in  that  court,  to  recover  upon  cer- 
tain promissory  notes  brought  by  appellants  John  B. 
Bedkett  and  George  D.  Miller,  they  being  two  of  three 
trustees  under  a  deed  of  assignment  made  by  a  co-part- 
jiership  consisting  of  J.  W.  Brown  and  Charles  Crow, 
doing  a  banking  business  under  the  name  of  J.  W.  Brown 
&  Co.,  the  third  trustee  being  one  Ezra  W.  Crow.  Ap- 
pellants filed  a  cross  bill  and,  upon  a  hearing,  the  Chan- 
cellor dismissed  both  the  original  and  cross  bills  for  want 
of  equity.  From  the  decree  dismissing  the  cross  bill, 
appellants  prosecute  this  appeal  and  appellee  has  as- 
signed cross  error  to  that  part  of  the  decree  dismissing 
the  original  bill  for  want  of  equity. 

The  notes  were  dated  December  7,  1907,  and  were 

six  in  num 
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ber  called  defendant's  Exhibits,  2,  3,  4,  5, 
6  and  7,  respectively,  Exhibits  2,  3,  4,  and  5  for  $4,000.00 
each,  Ex.  6  for  $436.34  and  Ex.  7  for  $751.34.  The  notes 
on  their  face  were  made  payable  to  the  order  of  one 
Uames  McClure.  All  of  said  notes  were  signed  by  the 
Blue  Mound  Coal  Company,  by  H.  L.  Ferguson,  President, 
and  L.  R.  Shick,  Secretary,  Ex.  2  was  also  signed  on  its 
face  by  H.  L.  Ferguson,  C.  H.  Moomey,  William  Pistor- 
ius,  E.  W.  Crow,  D.  L.  Gage,  J.  W.  Brown  &  Company 
and  R.  Kreher  appellee's  intestate.  This  last  note  was 
endorsed  on  the  back  thereof  by  James  A.  McClure  to 
Ezra  A.  Crow,  John  B.  Beckett  and  George  D.  Miller, 
and  also  was  endorsed  by  Ezra  W.  Crow,  John  B.  Beckett 
and  George  D.  Miller  to  John  B.  Beckett  and  George  D. 
Milter. 

Ex.  3  was  signed  by  the  same  persons  above-named. 
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except  Mooney  and  Gage,  and  endorsed  the  same  as  Ex.  2. 

Ex.  4  was  executed  and  endorsed  by  the  same  per- 
sons respectively  as  Ex.  3,  except  that  it  was  signed  by 
J.  A.  Brown  and  J.  W.  Brown  instead  of  J.  W.  Brown  & 
Co. 

Ex.  5  was  signed  by  the  same  persons  as  Ex.  2  and 
was  similarly  endorsed,  except  that  it  was  signed  by  J. 
A.  Brown  and  J.  W.  Brown  instead  of  J.  W.  Brown  &  Co. 

Ex.  6  was  signed  by  the  Blue  Mound  Coal  Co.,  by  H. 
L.  Ferguson,  President,  and  L.  R.  Shick,  Secretary,  and 
by  E.  W.  Crow,  J.  W.  Brown 
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&  Co.,  R.  Kreher,  H.  L.  Fer- 
guson and  William  Pistorius  and  was  endorsed  the  same 
as  the  others. 

Ex.  7  was  signed  by  the  Coal  Company,  by  its  Presi- 
dent and  Secretary,  and  by  E.  W.  Crow,  J.  W.  Brown,  J.  A. 
Brown,  R.  Kreher,  H.  L.  Ferguson,  C.  H.  Moomey,  Will- 
iam Pistorius  and  D.  L.  Gage  and  similarly  endorsed. 

Appellee's  intestate  had  previously  signed,  on  the 
back  thereof,  three  promissory  notes,  each  for  $4,000.00 
and  bearing  7  per  cent  interest.  They  are  known  in  the 
record  as  complainant's  Exhibits  "A",  "B",  and  "C". 
Exhibits  "A"  and  "B"  were  dated  August  1,  1906,  Ex. 
"A"  being  due  in  four  months  and  Ex.  "B"  in  ninety 
day  s  after  date.  Ex.  "C"  was  dated  September  10,  1906, 
■iand  was  due  in  60  days  after  date.  They  were  each 
signed  by  the  Blue  Mound  Coal  Company,  by  J.  A.  Brown, 
President,  and  L.  R.  Shick,  Secretary.  They  were  pay- 
able to  the  order  of  J.  W.  Brown  &  Co.  Ex.  "A",  besides 
bearing  on  its  back  the  signature  of  R.  Kreher,  appellee's 
intestate,  also  bore  the  signatures,  .J.  W.  Brown,  H.  L. 
Ferguson,  E.  W.  Crow,  William  Pistorius  and  J.  W.  Brown 
&  Company. 

Ex.  "B",  besides  bearing  on  its  back  the  name  of 
appellee's  intestate,  also  bore  the  signatures,  J.  W.  Brown, 
H.  L.  Ferguson,  E.  W.  Crow,  William  Pistorius  and  J.  W. 
Brown  &  Company. 
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Ex.  "C"  besides  being  endorsed  on  the  back  by  ap- 
pellee's intestate,  bore  the  signatures,  J.  A.  Brown,  J.  W. 
Brown,  H.  L.  Ferguson,  E.  W.  Crow,  C.  H.  Moomey,  D.  L. 
Gage  and  William  Pistorius. 

Appellee's  intestate  also  had  executed  a  note  for  a 
like  sum  of  $4,000.00  dated  May  8,  1907,  payable  to  the 


order  of  C.  H.  Moomey,  due  ninety  days  after  date  with 
interest  at  7  per  cent  per  annum  from  maturity,  which 
note  was  also  signed  by  J.  W.  Brown,  J.  A.  Brown,  C.  H. 
Moomey,  E.  W.  Crow,  H.  L.  Ferguson,  William  Pistorius 
and  D.  L.  Gage.  This  note  is  known  in  the  record  as 
complainant's  Ex.  "D".  There  is  also  shown  in  the  re- 
cord another  note  dated  May  8,  1907,  for  $4,000.00  pay- 
able to  the  order  of  the  Millikin  National  Bank,  due  nine- 
ty days  after  date,  with  interest  at  7  per  cent  from  ma- 
turity signed  by  C.  H.  Moomey.  This  note  is  known  in 
the  record  as  Ex.  "E". 

Complainant's  Exhibits  "A",  "B",  "C"  "D"  and  "E" 
have  stamped  upon  them  the  following:  "Paid  January 
4,  1908,  J.  W.  Brown  &  Company." 

On  December  17,  1907,  H.  L.  Ferguson,  C.  H.  Moo- 
mey, J.  A.  Brown,  J.  W.  Brown  &  Co.,  Wilham  Pistorius, 
Richard  Kreher,  Henry  Kreher,  J.  W.  Brown,  E.  W.  Crow 
and  D.  L.  Gage,  executed  a  written  agreement  under 
seal  known  as  Ex.  15,  and  is  as  follows: 

"KNOW  ALL  MEN  BY  THESE  PRESENTS,  that, 
Whereas,  the  undersigned,  axe  or  formerly  were  direct- 
ors of  a  certain  corporation,  to 
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wit:  The  Blue  Mound 
Coal  Company,  a  corporation  organized  and  doing  busi- 
ness under  the  laws  of  the  State  of  Illinois,  with  its  prin- 
cipal office  and  place  of  business  at  Blue  Mound,  Illinois. 
That  from  time  to  time  it  has  become  necessary  to 
borrow  divers  large  sums  of  money  in  order  to  meet, 
satisfy  and  discharge  the  current  expenses  necessarily 
incurred  by  the  said  Company  in  the  transaction  of  its 
business  and  fbr  the  making  of  repairs,  improvements 
and  betterments  upon  its  properties  and  for  that  pur- 
pose all  of  the  undersigned  have  signed  a  note  or  notes 
as  indorsers  or  sureties  to  better  secure  persons  who  ad- 
vanced money  to  it,  the  said  Coal  company,  for  the  pur- 
poses aforesaid. 

That  upon  to-wit:  the  7th  day  of  December,  A.  D. 
1907,  the  present  Board  of  Directors  of  the  said  Coal 
Company  did  authorize  and  direct  the  proper  officers  of 
the  said  Coal  Company  to  execute  a  certain  mortgage  or 
trust  deed  in  the  name  of  it,  the  said  Coal  Company, 
for  the  purpose  of  securing  the  payment  of  said  sums 
of  money  which  had  been  loaned  and  advanced  to  said 
Coal  Company  and  that  said  mortgage  or  trust  deed  has 


been  made  and  executed  to  James  A.  McClure  of  Blue 
Mound,  Illinois,  as  trustee,  to  secure  the  payment  of  the 
sum  of  Twenty-six  Thousand  One  Hundred  and  Sixty-two 
and  74-100  Dollars  ($26,162.74.) 

That  inasmuch  as  there  is  some  doubt  and  question 
as  to  the 
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real  market  value  of  the  said  corporation  on  account  of 
the  present  financial  stringency,  this  indenture  is  made 
to  witness  a  certain  collat(eraI  agreement  between  the 
undersigned  persons  and  J.  W.  Brown  &  Co.  of  Blue 
Mound,  Illinois,  the  said  Brown  &  Company  being  the 
holders  of  said  notes  above  referred  to  and  hereinafter 
specified,  to  the  end  that  all  of  said  notes  hereinafter 
specified  shall  be  held  collateral  to  the  said  mortgage  or 
trust  deed  executed  to  the  said  James  A.  McClure,  trus- 
tee, as  aforesaid,  and  that  in  case  of  the  sale  of  the 
assets  and  property  of  the  said  corporation,  and  that 
thereby  a  deficiency  arising  after  the  sale  thereof  so 
that  said  corporation  is  unable  to  pay,  satisfy  and  dis- 
charge all  legal  debts,  claims  and  obligations,  against  it, 
that  then  the  liability  of  the  said  indorsers  of  said  notes 
shall  remain  notwithstanding  the  execution  and  delivery 
of  the  said  niortgage  or  trust  deed  to  said  James  A.  Mc- 
Clure, trustee,  as  aforesaid. 

Now,  therefore,  this  indenture  further  witnesseth 
that  the  undersigned,  R.  Kreher,  H.  L.  Ferguson,  E.  W. 
Crow,  William  Pistorius  and  J.  W.  Brown  &  Company 
heretofore,  to-wit:  on  the  1st  day  of  August  A.  D.  190G, 
executed  a  certain  note  for  the  sum  of  Four  Thousand 
Dollars  ($4,000.00),  said  note  is  still  due  and  unpaid,  to- 
gether with  accrued  interest  thereon  in  the  sum  of  Three 
Hundred  and  Seventy-five  and  67-100  Dollars  ($375.67) , 
making  a  total  liability  of  Four  Thousand  Three  Hund- 
red 

(Page  6) 
and  Seventy-five  and  67-100  Dollars,  ($4,375.67) 
on  account  thereof,  and  that  also  upon  the  same  date 
the  said  last  named  persons  executed  another  certain 
note  for  the  sum  of  Four  Thousand  Dollars  ($4,000.00) 
and  that  the  same  is  still  due  and  unpaid,  together  with 
accrued  interest  thereon  in  the  sum  of  Three  Hundred 
and  Seventy-five  and  67-100  ($375.67),  making  a  total 
liability  of  Four  Thousand  Three  Hundred  and  Seventy- 
five  and  67-100  ($4,375.67)  on  account  thereof;  that  also 


on  the  8th  day  of  May,  A.  D.  1906,  the  said  Blue  Mound 
Coal  Company  by  J.  A.  Brown,  President,  and  L.  R.  Shick, 
Secretary,  executed  a  certain  note  in  the  sum  of  Four 
Thousand  Dollars  ($4,000.00),  which  was  indorsed  by  J. 
W.  Brown,  J.  A.  Brown,  C.  H.  Moomey,  E.  W.  Crow,  R. 
Kreher,  H.  L.  Ferguson,  William  Pistorius  and  D.  L.  Gage; 
that  said  note  is  still  due  and  unpaid,  together  with  ac- 
crued interest  thereon  in  the  sum  of  Three  Hundred  and 
Forty-four  and  56-100  Dollars  ($344.56),  making  a  total 
liability  on  account  thereof  of  Four  Thousand  Three 
Hundred  and  Forty-four  and  56-100  Dollars  ($4,344.56); 
that  also  ucon  the  10th  day  of  September,  A.  D.  1906, 
the  Blue  Mound  Coal  Company  executed  its  certain  note 
for  the  sum  of  Four  Thousand  Dollars  ($4,000),  which 
said  note  was  indorsed  by  J.  W.  Brown,  J.  A.  Brown,  H. 
L.  Ferguson,  E.  W.  Crow,  C.  H.  Moomey,  R.  Kreher,  D. 
L.  Gage  and  William  Pistorius  and  said  note  is  still  due 
and  unpaid,  together  with  interest  thereon  in  the  sum  of 
Ninety-one  and  78-100  Dollars  ($91.78) 
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making  a  total 
liability  on  account  thereof  of  Four  Thousand  and  Nine- 
ty-one and  78-100  Dollars  ($4,091.78);  that  all  of  said 
notes  are  now  held  by  the  banking  firm  of  J.  W.  Brown 
and  Company,  and  that  each  of  the  undersigned  persons 
do  hereby  renew  their  obligations  as  indorsers  upon 
said  notes  according  to  the  tenor  and  effect  thereof,  but 
they  do  agree  jointly  and  severally  that  in  case  there  be 
a  deficiency  judgment  in  the  sale  of!  the  assets  and  pro- 
perty of  the  said  corporation,  to-wit:  the  Blue  Mound 
Coal  Company,  that  each  of  said  parties  will  bear  his 
proportionate  loss  of  the  said  deficiency  as  his  liabiHty 
may  now  appear  upon  the  said  foregoing  notes,  that  is,  that 
the  said  Blue  Mound  Coal  Company  is  liable  for  all  of  said 
indebtedness,  but  the  said  several  respective  parties 
whose  names  are  signed  hereto  shall  be  held  liable  in 
case  of  a  deficiency  arising  after  a  foreclosure  and  sale 
of  the  said  mortgage  or  aiiter  a  private  sale  thereof,  and 
that  said  J.  W.  Brown  &  Company  in  consideration  of  the 
execution  to  said  James  A.  McClure,  as  trustee,  of  the 
said  mortgage,  does  hereby  agree  and  covenant  to  retain 
said  notes  as  collateral  security  for  the  payment  of  the 
sums  of  mione"  mentioned  and  specified  in  said  notes." 

For  a  number  of  years  prior  to  the  date  of  these 
notes,'j.  W.  Brown  «fe  Co.,  a  co-partnership,  consisting  of 


J.  W.  Brown  and  J.  A.  Brown 
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was  engaged  in  operating 
a  private  bank  in  the  village  of  Blue  Mound  in  Macon, 
.County,  Illinois.  One  James  A.  McClure  was  in  their 
employ  as  cashier.  For  a  number  of  years  also  prior  to 
such  time  there  was  a  corporation  known  as  the  Blue 
Mound  Coal  Company,  engaged  in  the  business  of  min- 
ing and  selling  coal  in  the  village  of  Blue  Mound.  J.  W. 
Brown  and  J.  A.  Brown  were  largely  interested  as  stock- 
holders in  said  company,  J.  A.  Brown  being  president  of 
said  company. 

All  of  the  property  of  the  Coal  Company  was  in- 
cluded in  a  trust  deed  securing  $40,000.00  of  its  bonds, 
which  was  held  by  J.  A.  Brown, 

All  of  the  parties  whose  names  appear  either  upon 
the  face  or  the  back  of  any  of  the  notes  above  referred 
to  were  stockholders  and  directors  in  said  company. 
The  evidence  abundantly  shows  that  J.  A.  Brown  exer- 
cised a  controlling  influence  in  the  conduct  and  manage- 
ment of  the  Coal  Company  until  he  finally  became  the 
owner  of  all  of  its  property  by  bidding  the  same  in  upon 
the  foreclosure  sale  of  the  same  under  the  aforesaid 
trust  deed,  securing  the  $40,000.00  issue  of  its  bonds 
held  by  him.  The  evidence  fairly  shows  that  he  con- 
templated and  desired  before,  or  at  least  at  the  time  of 
the  giving  of  the  notes  marked  defendant's  Exhibits  % 
3,  4,  5,  6  and  7,  the  acquiring  of  the  ownership  of  said 
properties,  believing  that  the  same  were  reasonably 
worth  as  much,  if  not  more  than  the  amount,  of  all  the 
liabilities  of  said  Coal 
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Company.  While  there  is  much 
conflict  in  the  evidence,  as  is  not  unusual  in  so  large  a 
volume  of  testimony  as  was  taken,  it  seems  clear  that 
the  firm  of  J.  W.  Brown  &  Co.,  had  assumed  the  financ- 
ing of  the  affairs  of  the  Coal  Company. 

The  minutes  of  the  directors'  meeting  of  the  Coal 
Company  do  not  seem  to  have  been  preserved.  These 
minutes  might  have  assisted  materially  in  clearing  up 
some  matters  which  are  left  in  doubt,  but  the  record 
justifies  the  asumption,  that  the  money  furnished  by  the 
parties  who  either  signed  or  endorsed  the  notes  involved 
in  this  case,  did  so  at  the  solicitation  of  J.  A.  Brown,  act- 
ing in  his  capacity  as  a  member  of  the  private  banking  firm 


of  J.  W.  Brown  &  Co.,  because  it  is  clear  that  none  of 
these  parties  individually  ever  became  or  were  indebted 
to  said  Coal  Company,  and  whatever  liabilities  they  did 
apparently  incur  to  said  J.  W.  Brown  &  Company,  were 
incurred  after  the  firm  had  extended  the  credit  therefor 
to  the  Coal  Company.  In  other  words,  the  parties  only 
assumed  their  said  obligations  as  accommodation  makers 
at  the  solicitation  of  J.  A.  Brown,  whose  firm  had  assum- 
ed the  financing  of  the  affairs  of  the  Coal  Company. 

The  bill  is  for  an  injunction  to  restrain  an  action  at 
law  brought  by  said  assignees  against  appellee's  intes- 
tate to  recover  upon  said  notes  known  as  Exhibits  2  to7 
inclusive.     It  is  clear  that  if 
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J.  W.  Brown  &  Co.,  could  not 
have  recovered  upon  the  notes,  their  assignees  could  not 
do  so,  as  they  held  the  same  subject  to  any  and  all  exist- 
ing equities  between  the  original  parties  thereto. 

A  bill  for  an  injunction  will  not  lie  to  enjoin  the  pro- 
secution of  a  suit  at  law  When  the  complainant  therein 
has  a  complete  and  adequate  remedy  at  law;  that  is, 
where  he  can  plead  and  maintain  his  defense  in  the  act- 
ion at  law.  A  court  of  equity  will,  however,  entertain 
jurisdiction,  especially  when  it  is  not  questioned,  when 
the  remedy  at  law  is  doubtful  or  incomplete  by  reason 
of  the  same  involving  complicated  accounts  or  incidental 
questions,  which  have  a  bearing  upon  the  ultimate  rights 
of  the  parties  and  when  all  the  questions  involved  can  be 
determined  and  the  rights  of  all  parties  most  advantage- 
ously or  expeditiously  adjusted  in  equity.  This  case  has 
about  it  circumstances  which  apparently  justify  a  court  of 
equity  in  assuming  jurisdiction,  especially  in  view  of  the  fa- 
ct that  none  of  the  parties  have  interposed  any  objection 
to  the  matters  being  adjusted  in  a  court  of  equity,  but 
have  both  sought,  its  jurisdiction  and  much  expense  has 
been  made  to  present  the  issues  thus  formed,  and  espe- 
cially since  the  defendants  have  filed  a  cross  bill  wherein 
they  specificially  invoke  the  jurisdiction  of  the  court  of 
equity  to  obtain  affirmative  rehef  apparently  germane 
to  the  substance  of  the  original  bill.  It,  therefore, 
would 
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seem  that  justice  to  all  concerned  will  be  best 
subserved  by  passing  over  the  technical  question  as  to 
whether,  strictly  speaking,  the  relief  sought  by  the  ori- 


ginal  bill  is  clearly  within  the  jurisdiction  of  a  court  of 
equity,  and  decide  the  case  upon  its  merits. 

The  ultimate  question  then  for  the  determination 
of  this  court  is  whether  or  not  appellee's  intestate,  in 
equity  and  good  conscience  should  be  held  liable  upon  the 
notes  in  question. 

A  court  of  equity  will  look  to  the  substance  rather 
than  to  the  form  of  a  transaction  in  reaching  a  determin- 
affion  of  material  questions  involved,  and  so  far  as  nec- 
essary to  meet  that  end,  will  cast  aside  matters  of  mere 
form.  It,  therefore,  may  be  said,  that  what  legal  de- 
finition might  be  most  apetly  applied  to  the  character  in 
which  appellee's  intestate  signed  his  name  to  or  upon 
the  various  notes  in  question,  if  the  question  was  pre- 
sented under  different  circumstances  and  in  a  different 
forum,  is  a  matter  of  no  great  consequence,  it  being  of 
controlling  importance,  that  when  he  did  so  append  his 
signature  to  or  upon  the  same,  he  did  so  purely  without 
any  valuable  consideration  by  him  received. 

In  an  action  upon  any  of  these  notes,  Exhibits  2  to7, 
inclusive,  by  J.  W.  Brown  &  Company  against  appellee's 
intestate,  it  is  clear  he  could  have  established  a  complete 
defense.     The  notes  were  accomoda 
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tion  paper.  They 
•were  procured  to  be  executed  by  J.  A.  Brown  for  J.  W. 
Brown  &  Company,  to  enable  or  assist  them  in  furnish- 
ing funds  for  the  Coal  Company.  This  conclusion  is  sup- 
ported by  numerous  facts  and  circumstances  in  the  re- 
cord. Ex.  "E"  was  an  accomodation  note  given  by  Moo- 
mey  to  Brown  &  Company,  payable  to  the  Milikin  Nat- 
ional Bank.  Ex.  "D"  was  made  to  indemnify  Moomey 
for  executing  Ex.  "E".  Moomey  never  received  any 
benefit  from  the  execution  of  either  of  these  notes.  His 
execution  of  Ex.  "E"  was  purely  that  of  an  accommoda- 
tion maker,  and  Ex.  "D"  was  given  for  no  other  purpose 
than  to  protect  or  indemnify  Moomey  in  his  liability  up- 
on Ex.  "E".  Ex.  "E"  was  paid  to  the  bank  by  Brown  & 
Company,  and  all  liability  thereon  extinguished.  The 
action  of  the  parties  in  giving  Exhibits  "A",  "B"  and  "C" 
was  in  effect  the  same  as  the  giving  of  Ex.  "D",  by  Moo- 
mey. And  the  giving  of  Exhibits  2,  3,  4,  5,  6  and  7  was 
to  accomplish  the  same  purpose  anticipated  by  Exhibits 
"A  ",  "B",  "C"  and  "D",  except  that  there  was  included 
in  the  later  transaction,  notes  covering  the  over-draft  of 


the  Coal  Company  to  J.  W.  Brown  &  Co. 

Ex.  15  has  somewhat  confused  the  action  of  the  part- 
ies. A  literal  construction  of  the  instrument  shows  cer- 
tain inconsistencies  in  its  terms  and  also  discloses  some 
inconsistency  between  some  of  its  terms  and  the  legal 
effect  of  Exhibits  "A",  "B",  "C"  and  "E".    The  trust 
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deed  or  mortgage  mentioned  in  Ex.  15  was  never  execut- 
ed. Taking  into  consideration,  however,  all  the  facts 
and  circumstances  it  would  seem  that  Ex.  15  was  intended 
to  evidence  an  intention  of  the  parties  to  restrict  their 
ultimate  liability  upon  the  indebtedness  apparantly 
shown  by  the  notes  to  J.  W.  Brown  &  Company.  Ex- 
hibits "A",  "B",  "C"  and  "E",  when  given,  were  accom- 
modation paper.  Their  legal  effect,  when  construed  with 
Ex.  15,  may  have  been  intentionally  changed,  but  if  so, 
the  change  was  based  upon  an  expressed  condition  with- 
out the  happenings  of  which,  their  original  liability  re- 
mained unimpaired.  The  giving  of  Exhibits  2  to  7,  in- 
clusive, irrespective  of  when  they  were  executed,  wheth- 
er contemporaneously  with  Ex.  15,  or  otherwise,  were 
substitutes  for  Exhibits  "A",  "B",  "C"  and  "E",  and  their 
legal  effect  should  be  construed  as  if  they  were  a  part  of 
the  transaction  represented  by  Ex.  15.  It  cannot  be 
contended  that  the  parties  contemplated  that  Exhibits 
2  to  7,  inclusive,  should  be  paid  by  them  at  all  events. 
The  facts  and  circumstances  in  the  record  forbid  such  con- 
clusion. 

We  think  it  was  the  real  intention  of  all  of  the  part- 
ies, that  if  it  became  necessary  eventually,  in  order  to 
collect  the  supposed  indebtedness  represented  by  the 
trust  deed  for  $26,162.74,  and  a  foreclosure  thereof  was 
had,  and  after  a  sale  there  should     be     a    deficit     ex- 
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isting,  that  then  so  much  of  said  notes  should  be  paid  as 
would  liquidate  such  deficit,  the  same  to  be  ratably  pro- 
portioned among  the  several  parties  according  to  the 
amounts  for  which  they  were  apparently  liable;  or,  if 
after  a  private  sale  of  said  property,  a  deficit  should  re- 
sult after  the  application  of  the  proceeds  of  said  sale  to 
said  indebtedness,  the  same  would  be  paid  as  above 
stated.  It  is  not  clear  that  appellee's  intestate  knew  but 
what  the  trust  deed  referred  to  in  Ex.  15,  in  fact  existed. 
The  parties  to  the  supposed  trust  deed  were  -I.  W.  Brown 
&  Co.,  and  the  officers  of  the  Coal  Company.     It  not  ap- 


pearing  affirmatively  that  appellee's  intestate  had  know- 
ledge of  the  fact  that  no  such  instrument  existed,  it 
should  be  assumed  that  he  supposed  the  same  did  exist, 
and  that  he  executed  Ex.  15  under  the  assumption  that 
the  writing  spoke  the  truth,  and  that  the  conditions  ex- 
pressed in  the  writing  were  essential  elements  thereof, 
and  were  intended  to  be  complied  with. 

If  Ex.  15  has  any  significance  in  this  case,  it  is,  at 
most,  only  an  acknowledgement  of  an  additional,  but 
conditional  Hability  thereby  assumed  by  appellee's  intes- 
tate and  those  similarly  situated  with  him.  It  does  not 
seem  to  have  been  the  object  and  intention  of  Appellee's 
intestate  to  have  assumed  a  new  or  different  status  and 
a  different  or  additional  liability  or  burden  not  therefore 
imposed  upon  him,  when  he  executed  Exhibit  15,  with 
the  privilege  therein  left  open  to  J.  A.  Brown  to  acquire 
the  property  of  the  Coal  Company  by 
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immediately  foreclos- 
ing the  trust  deed  securing  the  $40,000.00  issue  of  bonds 
and  by  bidding  the  property  in  flor  the  face  of  the  decree 
rendered  in  such  foreclosure.  If  such  were  the  intention 
of  the  parties,  the  whole  transaction  was  a  useless  and 
idle  performance.. 

The  record  justifies  the  conclusion  that  the  object 
sought  by  J.  W.  Brown  &  Company,  as  appellee's  intestate 
must  reasonably  have  been  lead  to  suppose,  was  to  ac- 
quire the  properties  of  the  Coal  Company  if  he  could  do 
so  for  the  amount  of  its  obligations  then  outstanding. 
All  of  the  parties  knew  that  J.  W.  Brown  &  Co.,  had  as- 
sumed the  financing  of  the  Coal  Company.  They  were 
informed  that  J.  A.  Brown  desired  to  acquire  the  owner- 
ship of  the  property  and  they  knew  that  he  considered 
its  assets  at  least  equal  to  its  liabilities.  He  subsequent- 
ly did  obtain  an  option  to  become  the  purchaser  of  all  of 
its  stock,  and  it  seems  that  it  would  be  most  inequitable 
after  appellee's  intestate  and  the  others  similarly  situat- 
ed had  executed  the  various  notes  in  question,  under  the 
circumstances  a'uove  shown,  to  hold  them  liable  to  pay 
the  same  to  J.  W.  Brown  &  Co.,  or  their  assignees,  when 
J.  A.  Brown  had  procured  the  property  of  the  Coal  Com- 
pany by  bidding  the  same  in  for  the  face  of  the  decree  at 
his  own  foreclosure  sale. 

J.  A.  Brown  having  procured  the  property  in  the 
manner  above  shown,  he  clearly  could  not  maintain  an 
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action  at  law  himself  upon  these  notes  against  appellee's 
intestate.     He  evidently  was  aware  of  this,  as 
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there  is  no  in- 
timation in  the  record  that  either  he  or  his  firm  ever 
sought  to  collect  them  or  use  them  in  any  way,  and  it  was 
not  until  after  the  assignment  was  made,  that  a  collect- 
ion thereof  was  contemplated.  As.  before  stated,  if  J. 
W.  Brown  &  Co.,  could  not  have  collected  the  notes,  his 
assignees  could  not  do  so. 

Various  deductions  may  be  drawn  from  the  testi- 
■  mony  in  the  record  upon  certain  branches  of  this  case 
and  various  arguments  may  be  advanced  which  might 
lead  to  different  conclusions,  but  when  the  whole  case  is 
considered  in  the  light  of  the  surrounding  facts  and  cir- 
cumstances, the  relationship  of  the  parties,  their  motives, 
actions  and  conduct  throughout  the  period  of  time  em- 
braced in  the  transactions,  equity  and  good  conscience 
should  forbid  a  recovery  upon  the  notes  against  appellee's 
intestate  by  the  assignees  of  J.  W.  Brown  &  Company. 

It  is  therfore  our  conclusion  that  the  equities  of  this 
cause  are  with  the  appellee  and  that  a  decree  should 
have  been  entered  according  to  the  prayer  of  the  original 
bill  and  that  the  cross  bill  should  have  been  dismissed  at 
the  costs  of  the  cross  complainant. 

The  decree  of  tihe  court  below  will,  therefore,  be  re- 
versed with  directions  to  the  court  below  to  enter  a  de- 
cree perpetually  enjoining  the  prosecution  of  the  said 
suit  at  law  upon  the  said  notes  and  dismissing  the  cross 
bill  at  the  costs  of  the  cross  complainants. 
(Page  17) 
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Gen.  No.  6641.      April  Term  A.  D.  1917.  Aq.  No.  2. 

People  of  the   State  of  Illinois,  ex  rel  J.  Fay 
';,Cusick,  Appellant. 

-         208  I A 

City  of  Chrisman,  'Appellee.  ^^ 
Appeal    from   Gircuii   Court   Edgar    County. 

ELDREDGE,  J. 

This  is  an  appeal  from  a  judgment  in  favor  of  ap- 
pellee rendered  in  the  Circuit  Court  of  Edgar  County  in 
an  action  of  mandamus.  It  is  averred  in  the  petition 
{n  substance,  that  the  relator,  J.  Fay  Cusick.  is  a  resi- 
dent of  the  city  of  Chrisman  and  owner  of  certain  real 
estate  located  therein;  that  the  village  of  Chrisman  be- 
fore it  became  a  city  laid  out,  built  and  maintained  a 
storm,  drain  tile  along  a  certain  course  in  said  villa^ie  and 
emptied  into  a  ditch  along  the  right  of  way  of  the  C.  I. 
'&  W.  R.  R.  Co.;  that  said  attempt  to  drain  was  so  negli- 
gently done  on  account  of  improper  grading  of  the  tile, 
the  size  of  the  same  and  the  attempt  to  carry  water  out 
of  its  natural  course  that  said  drain  failed  to  carry  the 
ordinary  and  usual  annual  rainfall;  that  the  city  of  Chris- 
man, since  its  incorporation  as  such,  has  maintained  said 
tile  and  had  full  charge  of  the  same;  that  about  1907  the 
city     caused     to  be     cleaned     and     graded     the    open 
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ditch  along  said  right  of  way,  but  has  allowed  said  ditch 
to  become  so  filled  with  weeds,  dirt,  etc.,  that  it  fails  to 
carry  its  usual  amount  of  water  and  thus  tends  to  over- 
load said  tile;  that  the  city  has  permitted  other  drain- 
age to  be  joined  to  said  tile  and  by  means  of  ditches  al- 
so brings  water  to  the  same  as  a  further  tax  upon  it; 
that  it  has  caused  or  permitted  open  ditches  to  be  made 
across  said  streets  in  the  attempt  to  drain  the  surface 
water  over  said  tile  and  left  the  same  open  as  obstruc- 
tions to  travel  thereon;  that  it  has  caused  and  permitted 
the  building  of  a  high  rock  road  on  another  street  which 
has  caused  water  to  collect  in  a  pool  over  said  tile  which 
is  a  menace  to  travel,  etc.;  that  it  has  permitted  said 
itile  to  become  stopped  up  in  some  manner  so  that  it 
failed  to  carry  off  water,  and  in  consequence,  the  same 
is  backed  up  into  the  cellars  of  abutting  owners  and 
upon  the  property  of  the  relator  to  his  damage;  where- 
fore, the  relator  prays  a  writ  of    mandamus  be  directed 
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to  the  City,  the  members  of  the  city  council  and  mayor 
thereof  commanding  them  tio  rebuild  said  tile  with  tile 
of  proper  size,  laying  the  same  properly  and  cleaning 
out  the  same  and  to  clean  out  the  gutter  and  the  ditch 
along  the  right  of  way,  etc. 

The  city  filed  its  answer  wherein  it  denies  that  the 
Village  built  said  tlile  or  that  it  dug  said  ditch  along  said 
right  of  way,  and  denies  that  it  negligently  permitted  it 
to  become  filled  up;  denies 
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making  open  ditches  across  said 
streets  and  avers  that  said  tile  was  put  in  in  the  early 
days  of  the  village  and  served  its  purpose  at  that  time, 
but  since  territory  and  population  have  increased  and 
water  works  installed,  to  reconstruct  the  old  drain  would 
f'iarnish  drainage  for  only  a  limited  number  of  citizens 
and  be  an  inadequate  drainage,  would  cost  $3,000  and  be  a 
hardship  on  the  tax  payers  of  Chrisman,  a  waste  of  funds 
and  unnecessary,  as  the  city,  through  its  Board  of  Local 
Improvements,  are  proceeding  under  the  act  of  1897  to 
construct  a  system  of  drainage  for  the  city,  to  be  paid 
for  by  special  assessmant;  that  on  May  8,  1916,  the  resolu- 
tion was  passed  by  the  Board  of  Local  Improvements  ad- 
opting a  system  of  drainage  for  the  city  and  that  at  the 
meeting  of  the  Board  on  May  18,  1916,  for  consideration 
of  the  resolution,  it  was  adhered  to  and  adopted  and  the 
ordinance  for  the  same  was  passed  on  June  5,  1916,  pro- 
viding for  said  system  to  be  paid  for  by  special  assess- 
ment; that  the  mayor  has  appointed  an  assessor,  who  is 
masking  the  roll,  and  is  expected  to  complete  the  same 
with  out  delay  and  present  the  same  to  the  County  Court 
so  that  the  contract  may  be  let  and  the  work  completed 
that  year. 

A  replication  was  filed  to  the  answer  but  the  fact 
that  the  city  was  proceeding  by  special  assessment  to 
construct  a  completp  sewer  system  for  the  city  is  not 
denied  therein. 
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There  is  some  evidence  tending 
to  show  that  the  Village  constructed  the  drain  tile  but 
there  is  no  evidence  tending  to  show  that  it  constructed 
the  ditch  along  the  right  of  way  of  the  railroad  company, 
the  evidence  shows  that  the  ditch  was  constructed  by  the 
railroad  company.     There  is  no  evidence  tending  to  show 


that  the  cellars  of  neighboring  houses  have  been  flooded 
01  that  there  has  been  any  excessive  flooding  of  the  streets 
on  account  of  the  defective  condition  of  the  tile.  The  evi- 
dence in  support  of  the  petition  is  very  meager  and  unsat- 
isfactory and  flar  from  sufficient  to  warrant  the  issuance 
of  the  peremtory  writ  fo  mandamus.  It  seems  super- 
fluous to  reiterate  that  a  writ  of  mandamus  is  not  a  writ  of 
absolute  right.  The  granting  of  the  writ  will  be  con- 
trolled in  each  particular  case  by  the  judicial  discretion 
of  the  court  even  where  a  clear  legal  right  for  the  same 
may  appear.  It  will  not  be  granted  where  the  conse- 
quenc  of  such  action  will  not  promote  substantial  justice. 
People  vs.  Board  of  Supervisors,  185  111.  288;  People  vs. 
Olson  215  111.  620;  People  vs.  Ketchun,  72  111.  212. 

In  view  of  the  fact  that  the  city  was  proceeding 
under  the  local  improvement  law  to  construct  a  complete 
system  of,  drainage  in  the  city,  it  would  be  a  useless  act 
and  needless  extravagance  to  reconstruct  this 
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old  tile  drain  and  open  ditch  even  if  the  evidence  had 
beenj  sufficient  to  sustain  the  petition.     The  court  wisely 
exercised   its   discretion  and   properly   denied   the  writ. 
The  judgment  of  the  Circuit  Court  is  affirmed. 
(Page  5) 
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Gen.  No.  6659.  \      April  TermlA.  D.  1917.  Ag.  No.5. 

Pl^RL  ECKELS,  Appellee, 

JOHN^OCORrI  Appellant^  OH     1«A®      30 
Appeal  from  Cir6|iit  Coif-t  Sangamon  County. 

ELDREDGE,  J. 

Pearl  Eckels,  appellee,  recovered  a  judgment  against 
John  Pocorra,  appellee,  and  James  E.  Gash  for  the  sum  of 
$200  in  an  action  on  the  case  for  malicious  prosecution. 
The  case  was  tried  upon  a  declaration  consisting  of  two 
ammended  counts.  In  the  first  count  it  is  averred  that 
the  defendant,  James  E.  Gash  wickedly  and  maliciously 
contriving  to  injure  plaintiff  without  reasonable  cause, 
aided,  asisted  and  encouraged  the  defendant  John  Pocor- 
ra, in  the  arrest  and  malicious  prosecution  of  plaintiff  on 
the  charge  of  stealing  $15.00  etc.  The  second  count  is 
substantially  the  same  except  it  is  averred  therein  that 
said  defendant  John  Pocorra  did  wickedly  and  maliciously 
aid,  encourage  and  assist  the  said  James  Gash  in  the  arrest 
and  prosecution  of  the  plaintiff  without  probable  cause, 
etc.     The  defendant  John  Pocorra  alone  appeals. 

On  January  2,  1916  John  Pocorra  kept  a  small  grocery 
store  and 
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meat  market  in  the  citiy  of  Springfield.  Pearl 
Eckels  and  her  husband  resided  in  the  neighborhood  of 
the  store  and  had  been  his  customers  for  two  or  three 
months.  James  E.  Gash  also  resided  in  the  neighborhood 
and  was  a  customer  of  Pocorra's.  On  the  morning  of  the 
day  in  question,  which  was  on  a  Sunday,  a  number  of  peo- 
ple were  trading  in  Pocorra's  store  and  the  latter  with 
his  clerk  were  busy  waiting  on  his  customers.  James  E. 
Gash  had  sent  his  son,  a  boy  twelve  years  old,  to  the 
store  to  pay  his  grocery  bill.  Pearl  Eckels  was  also  in  the 
store  at  the  time.  Suddenly  the  Gash  boy  cried  out  that 
he  had  lost  $15.00  which  his  father  had  given  him  to  pay 
the  grocery  bill.  All  the  customers  immediately  began 
looking  for  the  money  but  failed  to  find  it.  Some  of  the 
AAatnesses  testified  that  Pearl  Eckels  immediately  left  the 
store,  while  she  herself  and  another  witness  testified  that 
she  remained  and  helped  in  the  search  for  the  money. 
After  she  had  left  the  store  there  was  some  evidence  that 
Pocorra  said,  "That  damned  Pearl  Eckels  stole  that 
money."     This  Pocorra  denies  and  several  other  witnesses 


testified  that  he  made  no  such  statement.  Pocorra  tes- 
tified that  what  he  did  say  was,  that  when  he  asked  about 
the  trouble,  the  boy  made  the  statement  that  Pearl  Eck- 
els had  taken  his  money.  After  the  search  of  the  store 
failed  to  disclose  the  money, 
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Pocorra  sent  for  James 
E.  Gash  to  come  to  his  store.  Gash  came  to  the  store  and 
after  talking  with  the  boy  and  some  others  went  to  Pearl 
Eckels'  house  and  asked  her  to  return  the  $15.00  which 
she  had  taken  from  the  boy.  She  denied  that  she  had 
the  money  and  walked  back  to  the  store  with  Gash  and 
the  evidence  shows  that  Pocorra  said  nothing  to  her  at 
this  time.  Gash  subsequently  filed  his  complaint  with  the 
Justice  of  the  Peace  charging  her  for  the  larceny  of  the 
$15.00.  She  was  arrested  and  admitted  to  bail  but  Gash 
never  appeared  against  her  and  the  complaint  was  dis- 
missed for  want  of  prosecution.  Before  this  suit  was 
tried,  Gash  and  his  family  had  left'  Springfield  and  he 
made  no  defense. 

Appellee  has  filed  no  brief  or  argument  in  this  court 
and  for  that  reason  the  judgment  might  be  reversed  pro 
forma  under  the  rules  of  this  court  but  we  have  decided 
to  consider  the  case  upon  the  merits.  We  have  carefully 
considered  the  evidence  in  this  case  and  fail  to  see  how 
the  judgment  can  be  allowed  to  stand.  Appellant  did  not 
cause  the  arrest  of  appellee  nor  did  he  appear  against 
her,  nor,  so  far  as  we  have  been  able  to  find  from  the 
evidence,  did  he  advise  Gash  to  have  her  arrested.  The 
burden  was  upon  appellee  to  prove  that  appellant  either 
caused  her  arrest  flor  the  ofl'ense  charged,  or  aided  and 
abetted  it  in  some  way  with  malice  and  without  probable 
cause.     The  evidence  does  not 
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fairly  tend  to  show  any  of 
these  facts  as  against  appellant.  Both  Mrs.  Eckels  and 
Gash  were  customers  of  his  and  he  had  no  interest  in  the 
matter  whatever,  and  the  proof  wholly  fails  to  show  any 
motive  on  his  part  for  maliciously  and  without  probable 
cause  procuring  Mrs.  Eckels  to  be  arrested  and  prosecut- 
ed for  stealing  the  $15.00. 

The  judgment  is  reversed  and  the  cause  remanded. 

(Page  4) 


Gen.  N9.  6691.       April  Term  AID.  1917.       Ag.  No.  14. 

R.  E.  GARRETT  and  A  G.  JOHNSON, 

\  Plaintiffs  in  prror, 

vs, 

G.  B.  SPANG,  ASA  W.  Si  WIN  and  ANNA  M 

SWAIN,  Defendants  in  Error. 

Error  io  ihe  Circuit  Gqliirt  Vermilion  County. 

ELDREDGE,  J. 

C.  B.  Spang,  on  September  16,  1914,  filed  his  bill  to 
foreclose  a  mortgage  executed  by  Asa  W.  Sawin  and 
Anna  M.  Sawin,  his  wife,  and  dated  December  23,  1912  to 
secure  their  promisory  note  of  even  date  therewith  for 
the  principal  sum  of  $1,500  with  interest  at  the  rate  of 
seven  per  cent  per  annum. 

It  is  averred  in  the  bill  that  said  Asa  W.  Sawin  and 
Anna  M.  Sawin,  his  ■^ife,  subsequent  to  the  date  of  said 
mortgage,  conveyed  the  real  estate  mentioned  therein  to 
R.  E.  Garrett  and  A.  G.  Johnson  and  that  by  the  terms  of 
said  conveyance,  said  Garrett  and  Johnson  agreed  to  pay 
said  mortgage  indebtedness. 

Garrett  and  Johnson  were  made  parties  defendant 
to  the  bill  and  were  duly  served  but  were  defaulted  for 
want  of  appearance  or  answer.  On  October  10,  1914, 
at  the  October  Term  1914,  a  decree  was  entered  finding 
the  amount  due  upon  the  note  tlo  be  $1763.70  and  it  was 
ordered 

(Page  1) 
that  said  sum  be  paid  within  twenty  days 
from  said  date  by  all  the  defendants,  in  default  of  whicn 
said  premises  to  be  sold  by  a  Special  Master  in  Chancery. 
On  November  20,  1914,  the  Special  Master  filed  his  re- 
port of  sale  in  which  he  repoTted  that  he  sold  the  i^ro- 
perty  to  C.  E.  Spang  for  $1,400,  leaving  a  deficiency  of 
S411.32.  On  Nov.  20,  1914.  the  report  of  sale  was  approv- 
ed and  a  judgment  for  this  deficiency  was  decreed 
against  the  defendants  including  Garrett  and  Johnson. 
On  December  29,  1914  Garrett  and  Johnson  made  a  mo- 
tion to  vacate  and  set  aside  the  judgment  and  execution. 
On  Januai-y  2,  1915  the  court  adjourned  for  the  term. 
The  next  term,  being  the  January  Term  1915,  was  ad- 
journed on  the  twenty-eighth  day  of  April.  1915.  The 
next  term,  being  the  May  term  1915,  was  adjourned  on 
the  twenty-eight  day  of  September,  1915.  The  next 
term,  being  the  October  term,  1915,  was  adjourned  on  the 
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fifteenth  day  of  January,  1916.  At  the  next  term,  being 
the  January  term,  1916,  on  the  eleventh  day  of  March 
1916,  plaintiffs  in  error  called  up  their  motion  to  vacate 
and  set  aside  said  deficiency  judgment  for  hearing  before 
the  court,  when  it  was  denied.  Both  Johnson  and  Garrett 
filed  affidavits  in  support  of  their  joint  motion  but  pre- 
sented no  answers  therewith.  It  has  been 
(Page  2) 

repeatedly 
held  that  a  motion  to  set  aside  a  decree  entered  by  de- 
fault is  addressed  to  the  sound  legal  discretion  of  the 
court  and  unless  it  appears  that  such  discretion  has  been 
wrongfully  and  oppressively  exercised,  this  court  on  ap- 
peal will  not  interfer,  and  that  when  an  answer  does  not 
accompany  the  motion  it  is  not  an  abuse  of  such  discre- 
tion to  overrule  the  motion.  Burge  vs.  Burge  88  111.  164 
and  case  cited  therein.  Also,  plaintiffs  in  error  did  not 
have  the  court  pass  upon  their  motion  for  nearly  two 
years  after  it  was  made.  Under  these  circumstances  the 
court  did  not  abuse  its  discretion  in  overruling  the  motion. 
The  order  of  the  Circuit  Court  will  be  affirmed. 


/ 
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Gen.  No.  6^94.  April  Term  AJD.  1917.      Ag.  No.  17. 

THE  PEOPLE  OF  THE  STaJtE  OF  ILLINIOS, 


\  Defendants  in  Irror. 
vs. 


4 

JOHN  A.  Wares,  Pl^ntiff  in  Error. 
Error  to  Coiltnty  Court  DeWiif  County 
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ELDREDGE 
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Plaintiff  in  error  was  Convicted  in  the  County  Court 
of  DeWitt  County  upon  four  counts  of  an  information, 
the  first  three  of  which  charged  him  with  unlawfully 
selling  intoxicating  liquors  in  the  town  of  Clintonia  ^n  the 
County  of  DeWitt,  while  the  same  was  anti-saloon  terri- 
tory; and  the  fourth,  with  keeping  a  common  nuisance  in 
said  town  while  the  same  was  anti-saloon  territory. 

The  first  error  presented  is  that  the  court  allowed 
an  improper  examination  of  five  prospective  jurors  by 
the  State's  Attorney.  The  questions  objected  to  first 
stated  the  law  substantially  in  the  language  of  the  sta- 
tute and  then  asked  the  juror  in  substance  if  he  would 
recognize  that  principal  of  law,  if  under  the  evidence 
this  was  proven  a  proper  case  in  which  to  apply  that  law. 
We  can  see  no  serious  objections  to  these  questions,  and 
no  showing  was  made  that  any  of  the  jurors 
(Page  1) 

was  predjudiced 
thereby  or  that  the  peremptory  challenges  allowed  to 
plaintiff  in  error  had  been  exhausted  when  the  questions 
were  asked. 

It  is  urged  also  that  the  court  erred  in  restricting 
the  cross-examination  of  some  of  the  witnesses.  Sever- 
al witnesses  were  asked  on  cross-examination  by  the 
plaintiff  in  error  whether  they  ordered  or  bought  the 
beer  from  the  latter.  The  court  properly  sustained  the 
objections  to  these  questions  as  they  called  for  conclu- 
sions of  fact,  which  it  was  the  duty  of  the  jury  to  deter- 
mine from  all  the  evidence. 

The  principal  contention  is  that  the  evidence  does 
not  warrant  the  conviction.  Plaintiff  in  error,  before 
the  town  of  Clintonia  became  anti-saloon  territory,  con- 
ducted a  saloon  in  the  city  of  Clinton  which  is  located  in 
said  township.  At  that  time  the  Terre  Haute  Brewing 
Company  owned  a  building  which  it  used  for  the  storage 
of  beer.     After  the  town  became  anti-saloon  territory. 


plaintiff  in  error  under  the  name  of  "Phares  Transfer  & 
Storage  Company"  used  this  building  for  the  ostensible 
purpose  of  carrying  on  a  transfer  business  and  garage. 
In  this  building  he  had  an  office  in  which  he  kept  blank 
printed  order  forms,  delivered  to  him  by  the  Terre  Haute 
Brewing 

(Page  2) 
Company.     These  forms  were  addressed  ro 
the  Terre  Haute  Brewing  Company,  Bloomington,  Illinois, 
and  directed  it  to  ship  to  the  Phares  Transfer  &  Stor- 
age  Company,   Clinton,    Illinois  the   beer  ordered,    and 
were  to  be  signed 'by  the  purchaser.     The  proofs  show 
that  sometimes  the  purchaser  filled  out  the  order  blanks 
and  sometimes  plaintiff  in  error  filled  them  out;   that 
isometimes  the  payments     for  the  beer    were  made  to 
plaintiff  in  error  in  cash  and  sometimes  by  check,  pay- 
able to  his  order;  that  the  beer  was.  always  shipped  to 
plaintiff  in  error  and  delivered  by  him  to  the  purchaser 
and  that  plaintiff  in  error  collected  the  empty  cases  or 
barrels,  as  the  case  might  be,  from  the  purchaser  and 
returned  them  to  the  Brewing  Company.     Section  12  of 
the  Local  Option  Law  provides  in  part  as  follows:     "Who- 
ever shall  by  himself  for  another,  either  as  principal, 
clerk  or  servant,  directly  or  indirectly  sell,  barter  or  ex- 
change any  intoxicating  liquor  in  any  quanity  whatever 
within  the  limits  of  any  political  subdivision  or  districL 
in  this   state,  while   the   same  is   anti^saloon  territory, 
shall  be  fined,  etc."     Section  18  provides:     "The  giving 
away  or  delivery  of  any  intoxicating  liquors  for  the  pur- 
pose of  evading  any  provision  of  this  act,  or  the  takinpr 
of  orders  or  the  making  of  agreements,  at  or  within  any 
political  subdivision  or  district  while  the   same   is  anti- 
saloon  territory,  ' 
(Page  3) 
for  the  sale  or  delivery  of  any  intoxi- 
cating hquor,  or  other  shift  or  device  to  evade  any  provi- 
sion of  this  act,  shall  be  held  to  be  an  unlawful  selling." 
The  construction  of  Section  13  has  been  settled  by  the 
Supreme  Court  in  the  cape  of  People  vs.  Steinhauer.  248 
111.  46,  wherein  it  was  held  that  the  taking  of  an  order 
or  the  making  of  an  agreement  in  anti-saloon  territory 
for  the  sale  or  dehvery  of  any  intoxicating  liquors  there- 
in was  an  unlawful  selling.     Under  the  rule  therein  an- 
nounced and  the  facts  in  this  case,  plaintiff  in  error  was 


clearly  guilty. 

There  was  no  reverseable  error  in  the  giving  and 
refusing  of  the  instructions  and  the  judgment  must  be 
affirmed. 

(Page  4) 
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Gen.  No.  6700.  April  Term  A.  D.  I^lf?.      Ag.  No.  23. 

NORA  EDWARDS,  Api^llant. 
vs.  ^ 

RUTH  PRUST.  Aj^ellee.    20  8     I  .  A.     3  Q 
Appeal  from  Circuii  Co0-i  Clark  County 

ELDREDGE,  J.  \y 

Appellant  sued  appellee  in  an  action  to  recover  for 
injuries  to  her  horse  which  had  been  loaned  to  appellee 
by  appellant's  son.  On  the  first  trial  a  judgment  was 
rendered  in  favor  of  appellee  which  was  reversed  by  this 
court  and  the  cause  remanded  for  another  trial  for  the 
reasons  stated  in  the  opinion,  Edwards  vs.  Prust  201,  111. 
App.  399.  The  judgment  rendered  on  the  second  trial 
from  which  this  appeal  was  prosecuted  was  also  in  favor 
of  appellee.  The  evidence  for  appellee  tended  to  show 
that  the  horse  was  loaned  to  her  by  Clayborn  Edwards, 
son  of  appellant,  for  the  purpose  of  going  on  an  errand; 
that  she  returned  the  horse  to  Clayborn  Edwards,  who, 
after  adjusting  the  riding  blanket,  permitted  another 
Isirl  to  ride  on  it  and  it  was  while  the  latter  was  riding 
on  the  horse  that  it  fell  and  received  the  injury.  As  we 
held  in  our  former  opinion,  whether  Clayborn  Edwards 
was  the  agent  of  his  mother  and  had  a  right  to  loan  the 
horse  and 

(Page  1) 
receive  it  back  from  appellee  and  to  turn  it 
over  to  the  other  girl,  were  questions  of  fact  for  the  jury 
to  determine.  There  was  evidence  tending  to  support 
such  agency  and  authority,  and  we  cannot  say  that  the 
verdict  is  contrary  thereto.  While  some  of  the  instruc- 
tions are  faulty  and  subject  to  the  critisisms  made,  yet 
taking  them  as  a  series  the  jury  could  not  have  been  mis- 
led as  to  the  Ifaw  governing  the  issues  presented,,  and  as 
two  juries  have  found  the  facts  adversely  to  appellant, 
the  judgment  is  affirmed. 

(Page  2) 
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Gen.  No.  6706.  April  Term  Ai  D.  1917.      Ag.  No.  29. 


CLARA  PURTLE,   Appellee 
vs.        * 
HARRY  CALDWEL^  AppellM. 


/ 
Appeal  from  County  Couri  Fulton  County. 

ELDREDGE,  J. 

This  is  an  action  of  assumpsit  brought  by  appellee 
'against  appellant!  to  recover  for  services  performed  by 
appellee  in  caring  for  the  mother  of  appellant  at  the  re- 
quest of  the  latter,  from  February  1912  to  February 
1916.  Appellant's  mother  resided  in  the  Village  of  Bry- 
ant in  Fulton  County,  and  was  seventy  years  old  when 
the  alleged  contract  is  purported  to  have  been  made. 
Appellee  lived  in  the  same  Village  with  her  husband, 
near  the  home  of  Mrs.  Caldwell,  while  appellant  resided 
about  twelve  milles  distant  in  the  city  of  Canton.  The 
decaration  consists  of  the  common  counts  only.  Appellee 
testified  that  some  time  in  February,  1912  appellant  re- 
questied  her  to  look  after  and  take  care  of  his  mother 
and  stated  that  he  would  pay  her  $3.00  per  week  there- 
for. Appellant  denies  that  he  ever  promised  to  pay  her 
$3.00  per  week  for  such  services  or  that  he  ever  request- 
edd  her  to  take  care  of!  his  mother.  The  evidence  is 
abundant  that  appellee  did 

(Page  1) 
in  fact  go  to  the  home  of  Mrs.  Caldwell 
substantially  every  day,  made  the  beds,  did  her  washing, 
ran  her  errands,  cut  the  wood,  cleaned  house,  got  her 
groceries,  brought  in  the  coal,  nursed  her  while  she  was 
sick,  called  the  doctor  and  performed  like  services  dur- 
ing the  period  named.  The  evidence  also  is  uncontra- 
dicted that  appellant,  at  different  times,  paid  her  small 
sums,  amounting  in  all  to  $46.00.  She  recovered  a  judg- 
ment for  the  sum  of  $387.00. 

Appellee  testified  to  an  express  contract  wherein  ap- 
pellant agreed  to  pay  her  $3.00  per  week  for  said  ser- 
vices. Appellant  flatly  denied  that  he  ever  made  such 
promise.  While  there  was  evidence  of  other  witnesses 
that  appellant  requested  her  to  take  care  of  his  mother 
and  said  he  would  pay  her  for  so  doing,  there  was  no 
evidence  whatever  as  to  what  her  services  were  reason- 
ably worth.  The  court  gave  a  number  of  instructions  for 
appellee  which  in  subsance  stated  that  even  if  the  jury 
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believed  from  the  evidence  that  no  definate  amount  was 
agreed  upon,  yet,  appellant  would  be  liable  to  pay  ap- 
pellee a  reasonable  compensation  for  such  services  so 
performed.  If  there  had  been  any  evidence  tending  to 
show  what  her  services  were  reasonably  worth,  these  in- 
structions would  have  been  proper  under  the  evidence  in 
this  case  but  the  express  contract  having  been  denied  by 
appellant,  these  instructions 

(Page  2) 
gave  the  jury  the  right  to  fix 
the  damages  of  the  plaintiff  according  to  its  own  notion 
as  to  what  that  should  be  withoufe  any  evidence  thereof 
on  which  to  base  its  verdict.    We  cannot,  without  violat- 
ing the  plainest  and  most  elementary  principles  of  the 
law,  do  otherwise  and  reverse  the  judgment. 
Judgment  reversed  and  cause  remanded. 
(Page  3) 
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Gen.  No.  ^09.  April  Tenfi  A.  D.  1917.      Ag.  No.  52. 

STELLA  M.   McDOn/lD,  Plaintiff  in  Error, 


\      h  20ST./V.  36 

MYRTIE  A.  WATSON/  et  al.,  Defendants  in  Error. 


Wrii  of  Error  ^o  C/rcuii  Court  Moultrie  County. 

ELDREDGE,  J. 

This  is  a  writ  of  error  to  the  Circuit  Court  of  Moul- 
trie County  to  review  the  decree  of  that  court  for  the 
alleged  error  in  failing  to  include  Walter  C.  Hoffman, 
Cecil  Preston  and  Victor  Preston,  defendants  in  error,  in 
a  deficiency  decree  entered  July  18,  1916  in  a  suit  brought 
by  the  plaintiff  in  error  against  all  the  defendants  in 
error  to  foreclose  a  mortgage  upon  certain  real  estate. 

It  is  averred  in  the  original  bill  that  on  September 
10,  1912  Myrtie  A.  Watson  and  Avory  Watson,  her  hus- 
band executed  the  said  note  and  mortgage  to  J.  R.  Bean 
and  that  said  Bean  afterwards  assigned  them  in  blank  to 
the  plaintiff  in  error;  that  afterwards  on  September  11, 
1913  the  said  Watson  executed  a  wanranty  deed  of  said 
premises  to  said  Hoffman  for  a  consideration  of  $5,000, 
in  which  it  was  recited  that  the  deed  was  subject  to  a 
mortgage  of  $3,225,  payable  to  Bean,  a  copy  of  said  deed 
being  attached  to  the  bill  marked  exhibit 
(Page  1) 

"C",  and  made  a 
part  thereof;  that  Hoffman  accepted  said  deed  and  went 
into  possession  of  the  premises  "and  assumed  the  pay- 
ment of  the  mortgage  indebtedness  against  the  said  pre- 
mises and  paid  one  of  the  coupon  notes  representing  the 
interest  on  said  mortgage  to  your  oratrix  whereby  the 
said  Walter  C.  Hoffman  became  liable  for  the  payment 
of  said  mortgage  note  and  the  interest  coupons  attached 
thereto;"  that  said  Hoffman  and  his  wife  on  July  12,  1915 
made  a  pretended  conveyance  of  said  premises  by  war- 
ranty deed  to  Cecil  Preston  subject  to  the  said  mortgage 
which  said  warranty  deed  "the  said  Cecil  Preston  ac- 
cepted and  agreed  to  assume  said  mortgage  and  thereby 
also  became  liable  for  the  payment  of  said  mortgage 
notes;"  a  copy  of  said  deed  being  atached  to  the  bill 
marked  exhibit  "D"  and  made  a  part  thereof. 

An  amendment  to  the  bill  was  subsequently  filed  in 
v/hich  it  was  further  averred  that  three  days  after  the 
filing  of  the  original  bill,  said  Cecil  Preston  and  his  wife 
made  a  pretended  deed  of  conveyance  of  the  premises  to 


Victor  Preston  in  which  deed  it  was  recited  that  it  was 
made  subject  to  said  mortgage,  and  that  said  Victoii 
Preston  accepted  said  deed  "and  agreed  to  assume  said 
note  and  mortgage  and  interest  and  thereby  became  li- 
able jointly  with  the  defendants,  Myrtie  A.  Watson,  Av- 
ory  Watson,  J.  R.  Bean,  Walter  C.  Hoffman  and  Cecil 
Preston  for 

(Page  2) 
payment  of  said  notes  and  mortgage." 

The  prayer  of  the  bill  asks  that  in  case  the  mortgaged 
premises  do  not  sell  for  enough  to  settle  the  amount  due, 
that  a  decree  be  rendered  for  the  balance,  and  that  an 
execution  issue  therefor  against  all  the  above  named  de- 
fendants. 

All  the  defendants  were  personally  served  and  de- 
faulted and  a  decree  pro  confesso  entered  and  the  cause 
was  referred  to  the  Master  in  Chancery  who  reported 
that  there  was  due  upon  the  mortgage  and  notes  $3542.03 
and  that  the  fair  cash  value  of  the  premises  was  $2,000 
and  that  said  Hoffman  had  paid  one  year's  interest  on  the 
same.  He  also  found  that  Hoffman,  Cecil  Preston  and 
Victor  Preston  assumed  the  payment  of  the  notes  and 
mortgage  and  that  if  the  amount  of  the  sale  should  not 
be  sufficient  to  pay  the  amount  due  with  interest,  costs 
and  expenses,  that  Myrtie  A.  Watson,  Avory  Watson,  J. 
R.  Bean,  Walter  C.  Hoffman,  Cecil  Preston  and  Victor 
Preston  pay  to  the  complainant  the  amount  of  the  defi- 
ciency. 

The  premises  were  sold  for  $2,000  which  left  a  defi- 
ciency of  $1,756.43.  The  plaintiff  in  error  presented  a 
decree  to  the  court  providing  for  a  deficiency  judgment 
against  all  the  above  named  defendants,  and  the  defend- 
ants Hoffman,   Cecil  Preston  and  Victor  Preston     filed 
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objections  thereto.  The  court  entered  a  decree  finding 
that  the  defendants  Hoffman,  Cecil  Preston  and  Victor 
Preston  are  not  personally  liable  for  said  deficiency  and 
that  the  defendants  Myrtie  A.  Watson,  Avory  Watson 
and  J.  R.  Bean  are  liable  to  the  complainant  therefor. 

Plaintiff  in  error  seeks  to  invoke  the  rule  that  a  ae- 
fendant  being  in  default  and  a  decree  pro  confesso  having 
been  entered  against  him,  is  precluded  from  question- 
ing the  competency  or  sufficiency  of  the  evidence  to  sup- 
port the  decree.  This  rule  obtains  where  the  allegations 
of  the  bill  are  sufficient  to  sustain  the  decree.     Roby  vs. 


Chicago  Tile  &  Trust  Co.  194  111.  232;  Williams  vs  Will- 
iams 221  111.  541. 

But  the  mere  acceptance  of  a  deed  subject  to  an  out- 
standing mortgage  specified  therein,  creates  no  person- 
al liability  on  the  gtantee  to  pay  the  mortgage.  Craw- 
ford vs.  Nimmons  180  111.  143.  A  decree  pro  confesso 
concludes  the  defendants  as  to  matters  of  fact  alleged 
in  the  bill,  but  does  not  conclude  them  as  to  any  conclu- 
sions of  law  averred  therein  and  such  a  decree  may  be 
atlacked  after  its  rendition,  by  appeal  or  wjnt  of  error 
on  the  ground  that  the  allegations  in  the  bill  do  not  sus- 
tain it.  James  H.  Rice  Co.  vs.  McJohn  244  111.  264;  Mon- 
arch Brewing  Co      vs.  Wolford  179  111.  2.52. 

The  averments  in  the  bill  and  its  amendment  that 
Hoffman  and  the  Prestons  respectfully  assumed  the  pay- 
ment of  this  mortgage  by  their 
(Page  4) 

deeds  are  but  conclusions  of 
law  as  the  copies  of  the  deeds,  which  are  made  a  part  of 
the  bill  and  the  deeds  themselves,  which  were  introduced 
in  evidence,  conclusively  show.  There  is  nothing  in 
either  of  the  deeds  which  shows  any  assumption  by  the 
grantees  therein  of  the  payment  of  the  mortgage  indeb- 
tedness. The\re  was  no  evidence  before  the  Master 
which  tended  to  prove  any  contractual  obligation  of 
Hoffman  or  the  Prestons  to  pay  this  mortgage  indebted- 
ness and  neither  the  averments  nor  proof  sustain  the 
contention  of  plaintiff  in  error  that  they  should  be  in- 
cluded in  the  deficiency  decree. 

The  decree  of  the  Circuit  Court  is  affirmed. 
(Page  5) 
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Gen.  No.  6712.  April  Tefm  A.  D.  1917.      Ag.  No.  35. 


ROBERT  V.  McilfLLISTER 
vs 
ELMER  JROBINStoN,  et  al.,  Appellants 
Appeal   from    Gi/cuii  Court   Coles  County. 


t_APDfillee. 

2^8  T.A.  3T 


ELDREDGE,  J 

Robert  V.  McAllister  and  Delia  Robinson  are  brother 
and  sister  and  are  each  seized  in  fee  as  tenants  in  com- 
mon of  an  undivided  one  half  of  eighty  acres  of  land. 
Elmer  Robinson,  appellant,  is  the  husband  of  Delia  Rob- 
inson and  on  March  1,  1913  entered  into  the  possession  of 
the  land  under  an  oral  lease  by  which  he  was  to  have 
possession  thereof  for  one  year  from  March  1,  1913,  and 
pay  as  rental,  $400.00,  and  gave  his  note  for  $200.00  be- 
ing one  half  of  the  rent,  to  McAllister.  On  March  1, 
1914,  he  paid  the  note  given  for  the  rent  for  the  year 
1913  and  executed  another  note  for  the  rent  for  the  year 
1914,  and  a  similar  transaction  occurred  between  the 
parties  on  March  1,  1915.  On  March  1,  1916,  McAllister 
refused  to  again  lease  the  land  to  Robinson  for  the  same 
rental  and  finally  three  persons  were  chosen  as  arbitra- 
tors to  fix  the  amount  of  rent  which  Robinson  should  pay 
for  the  year  beginning  March  1,  1916  and  ending  March  1, 
1917.  The  arbitrators  met  and  determined  that  the  rent 
should     be     for     the     year     mentioned,     $400.00,     the 

(Page  1) 
same  as  it  had  been  for  the  previous  years,  and  Robinson 
remained  as  a  tenant  with  the  agreed  rental  of  $400.00 
for  the  year  ending  March  1,  1917,  and  executed  and  de- 
livered his  promissory  note  in  the  sum  of  $200.00  to  Mc- 
Allister for  the  latter's  share  of  said  rentL  At  the  Jan- 
uary Term,  1917,  of  the  Circuit  Court  of  Coles  County, 
McAUister  filed  his  bill  for  partition  of  the  premises,  in 
which  it  is  averred  that  the  lease  of  said  premises  to 
Robinson  would  expire  March  1,  1917.  Robinson  filed  his 
answer  stating  that  he  was  a  tenant  from  year  to  year 
and  that  no  written  notice  had)  been  served  upon  him  to 
quit  and  that  he  was  entitled  to  the  possession  of  said 
lands  until  March  1,  1918.  The  court  in  its  decree  found 
that  the  lease  expired  March  1,  1917  and  Robinson  was 
ordered  to  deliver  up  possession  at  that  time. 

The   contention    that   the    agreement   between  the 


parties  constituted  a  tenancy  from  year  to  year,  cannot 
be  sustained.  A  tenancy  from  year  to  year  is  created 
where  the  tenant  is  permitted  to  hold  possession  of  land 
after  the  termination  of  his  lease  without  any  new  agree- 
ment and  without  failing  or  refusing  to  pay  the  rent  and 
who  does  not  claim  adversely  to  his  landlord.  Streit  vs. 
Fay  230  111.  319.  While  it  is  true  that  the  arbitrators 
fixed  the  rental  for  the  year  commenc 
(Page  2) 

ing  March  1,  1916  at 
the  same  amount  as  appellant  had  paid  during  the  pre- 
vious years,  yet  the  arbitration  did  not  pretend  to  fix  the 
rent  for  any  oCher  year,  and  the  rent  was  for  a  definite 
period  which  expired  March  1,  1917.  The  answer  of  ap- 
pellant Robinson  was  filed  in  January,  1917  before  the 
year  had  expired.  Section  12,  chapter  80,  R.  S.  provides 
as  follows:  "When  the  tenancy  is  for  a  certain  period 
and  the  term  expires  by  the  terms  of  the  lease,  the  ten- 
ant! is  then  bound  to  surrender  possession,  and  no  notice 
to  quit  or  demand  for  possession  is  necessary." 

The  last  lease  was  a  specia'  contract  for  the  year 
terminating  March  1,  1917  having  a  rental  of  $400.00  and 
appellant  Robinson  was  in  duty  bound  to  dehver  up  pos- 
session at  that  time  without  a  notice  to  quit. 

A  further  contention  that,  because  appellant's  wife 
admitted  in  her  testimony  that  her  husband  was  a  ten- 
ant from  year  to  year  of  her  undivided  half  in  said  pre- 
mises, such  admission  is  binding  upon  appellee,  is  without 
merit.  Both  appellant  and  his  wife  alleged  in  their  res- 
pective answers  that  he  was  a  tenant  from  year  to  year 
of  the  whole  premises.  No  such  issue  was  raised  by  the 
answer  and  we  cannot  consider  it  here. 

The  decree  of  the  Circuit  Court  is  affirmed. 
(Page  3) 
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Gen.  No.  6715.      April  Term  A.  D.  1917.  Ag.  No.  38. 

ARTHUR  LJEHMAN  &  CO.  ft  al.,  Appellees. 

THOMAS  SLAT  at?d  ANTONI^A  SLAT,  Ai^mjt^     i  ©  A. . 
Appeal   from    Cii^uit    Coi^f   Christian   County. 

ELDREDGE,  J. 

Appellees  are  judgment  creditors  of  appellant 
Thomas  Slat  and  this  is  an  appeal  from  a  decree  rendered 
on  a  hearing  on  a  creditor's  bill  filed  by  them  for  the 
purpose  of  subjecting  certain  real  estate  purchased  in 
the  name  of  Antoniga  Slat,  the  wife  of  Thomas  Slat,  to 
the  executions  of  their  respective  judgments  on  the 
ground  that  said  deed  was  made  for  the  purpose  of  de- 
frauding the  creditors  of  the  latter. 

Thomas  Slat,  before  coming  to  Christian  County,  had 
been  a  coal  miner  and  butcher  in  West  Virginia  and  Penn- 
sylvania and  also  claims  that  his  wife  at  the  same  time 
ran  a  boarding  house  from  the  earnings  of  which  she 
had  acumulated  $1,592.  In  October,  1915  Thomas  Slat 
came  to  the  village  of  Bulpit  in  Christian  County,  and 
bought  out  the  saloon  stock  of  one  Payne  for  the  sum  of 
$600.00  He  paid  $20.00  down  to  bind  the  bargain  and 
then  he  and  Payne  went  to  the  offices  of  one  Sittler, 

(Page  1) 
an  attorney  at  law  in  Taylorville,  and  also  the  local  agent 
for  F.  Reisch  &  Brothers,  one  of  the  complainants.  The 
evidence  shows  that  Slat  there  exhibited  a  pass  book  on 
a  Pennsylvania  bank,  payable  to  himself  only,  showing  an 
account  to  his  credit  for  $600.00.  He  also  there  exhibit- 
ed a  certificate  of  deposit  on  a  Pennsylvania  bank  pay- 
able to  himself  for  the  sum  of  $1,592.00.  Upon  his 
assurance  that  these  credits  were  his,  Sittler  then  ad- 
vanced to  him  the  purchase  money  necessary  to  pay  the 
balance  on  the  purchase  price  of  the  saloon  stock,  and 
Slat  turned  over  to  Sittler,  as  security  therefor,  the  said 
certificate  of  deposit.  Sittler  also  collected  at  that  time 
as  the  agent  for  F.  Reisch  &  Brothers  one  month's  rent 
for  the  saloon  building  which  was  owned  by  said  F.  Reisch 
&  Brothers.  Afterwards  Slat  returned  and  paid  Sittler 
the  money  advanced!  by  him  and  took  up  the  certificate 
of  deposit.  Slat  carried  the  certificate  of  deposit  about 
with  him  on  his  person,  and,  on  the  advice  of  Sittler,  final- 
ly decided  to  leave  it  in  Sittler's  safe.     In  February,  1916 
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Slat  had  an  interview  with  Sittler  in  which  the  purchase 
of  a  certain  lot  in  the  Village  by  Slat,  was  discussed.  In 
this  interview  Slat  assured  Sittler  that  the  money  was  his 
own  and  that  he  had  worked  hard  in  earning  it.  Slat 
did  not  make  a  success  in  the  saloon  business  and  subse- 
quently    borrowed     $100.00     from     Sittler,     and     the 

(Page  2) 
latter  held  the  certificate  of  deposit  as  collateral  security 
for  the  loan.  When  Slat  paid  this  loan  he  again  took 
the  certificate  of  deposit  back  into  his  possession.  Sit- 
tler informed  the  appellees,  F.  Reisch  &  Brothers,  Will- 
iam Rigby,  and  Arthur  Lehman  &  Co.,  of  this  certificate 
of  deposit,  by  reason  of  which  they  extended  credit  to 
Slat  for  beer  and  liquors  ordered  by  him.  The  other 
complainant,  Epstein  &  Co.,  produced  no  witnesses  at  the 
trial  and  iti  is  uncertain  whether  it  had  any  knowledge  of 
the  certificate  of  deposit.  The  evidence  tends  to  show 
that  the  indebtedness  of  the  judgment  creditors  accured 
before  May  20,  1916,  on  which  date  Slat  having  deposited 
the  certificate  of  deposit  to  his  own  credit  in  the  Bank  of 
Bulpit,  purchased  the  lot  in  question  for  the  sum  of 
$1,700,  and  a  warranty  deed  was  executed  conveying  the 
lot  to  his  wife,  Antoniga  Slat.  As  part  payment  for  the 
lot,  Slat  bought  a  draft  in  his  own  name  for  $1,500  from 
the  Bank  of  Bulpit  which  was  paid  to  the  grantor  in  the 
deed.  On  May  29,  Reisch  &  Brothers  brought  suit 
against  Thomas  Slat  to  recover  $90.00  as  rent  for  the 
saloon  building,  and  procured  judgment  therefor  on  June 
3.  William  Rigby  recovered  a  judgment  against  Slat 
for  $130.00  on  July  6.  Both  of  these  judgments  were  ob- 
tained before  Justices  of  the  Peace.  On  July  5,  1916,  in 
the  Circuit  Court  of  Christian  County, 
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Arthur  Lehman  &  Co. 
obtained  a  judgment  against  Slat  for  $325.00.  William 
Rigby  obtained  a  like  judgment  for  $261.18  and  another 
judgment  for  $^1^;^;  and  Epstein  &  Co.,  a  judgment  in 
the  sum  of  $271.25.  The  deed  to  Antoniga  Slat  bears  a 
purported  consideration  of  $500.00,  but  the  uncontrovert- 
ed  evidence  is  that  the  real  consideration  therefor  was 
$1,700.00.  Executions  were  issued  on  all  the  judgments 
and  returned  nulla  bona. 

As  to  the  judgments  procured  before  the  Justices  of 
the  Peace,  they  were  sufficient  to  sustain  a  creditor's 
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bill.     Steer  vs.  Hoagland  39  111.  264;  Valentine  vs  Beal  3 
Scan.  204. 

The  principal  contention  of  appellants  is  that  the 
money  represented  by  the  certificate  of  deposit  amount- 
ing to  $1,592.00,  was  the  actual  property  of  the  wife 
earned  by  her  in  keeping  the  boarding  house  and  that 
she  but  permitted  her  husband  to  take  care  of  it  for  her. 
Since  the  act  of  1869  the  earnings  of  a  wife  realized  from 
keeping  boarders  with  the  consent  of  her  husband  will  be 
considered  her  own  personal  property  and  protected  from 
subsequent  creditors  of  her  husband.  Bowan  vs.  Ash 
143  111.  649.  But  there  are  exceptions  to  this  rule,  one 
of  which  is  where  the  wife  permits  her  husband  to  hold 
title  to  her  property  knowing  that  he  is  engaged  in  a 
mercantile   business  and     in     the     constant     purchase 
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of  goods.  Under  such  facts  it  has  been  held  that  in  law 
she  consents  that  he  may  obtain  credit  from  his  apparent 
ownership.  Hawk  vs.  Vanlngen  196  111.  20.  In  the  lat- 
ter case  the  following  doctrine  was  cited  with  approval: 
"A  claim  by  a  wife  against  a  husband  first  put  in  writing, 
when  his  liabiHties  begin  to  jeopardize  his  future,  should 
always  be  regarded  with  watchful  suspicion,  and  when 
attempting  to  be  asserted  against  creditors  upon  the  evi- 
dence of  the  parties  alone,  uncorroborated  by  other 
proof,  should  be  refused  at  once,  unless  their  statements 
are  so  full  and  convincing,  as  to  make  the  fairness  ana 
justness  of  the  claim  manifest."  Where  the  wife  per- 
mits her  husband  to  use  her  property  as  his  own  in  his 
business,  she  cannot  interpose  her  claim  thereto  as 
against  his  creditors.  Hockett  vs.  Bailey  86  III.  75;  Keadv 
vs.  White  168  ni.  76;  Smith  vs.  Willard  174  111.  543.  That 
Antoniga  Slat  permitted  her  husband  to  use  this  certi- 
ficate of  deposit  as  his  own  property  and  that  he  did  so 
use  it  for  the  purpose  of  obtaining  credit  in  his  saloon 
business,  there  can  be  no  question  and  the  purchase  of 
the  lot  in  question  in  the  wife's  name,  under  the  cir- 
cumstances shown  by  the  proofs,  was  a  fraud  upon  his 
creditors. 

The  court  dismissed  the  bill  as  to  Epstein  &  Co.  on 
the  ground  that  there  was  no  proof  that  the  latter  knew 
of  this  certificate  of 
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deposit  and  therefore  could  not  have 
relied  thereon,  and  was  subjected  to  no  injury  by  the 
transaction.  We  do  not  think  this  position  can  be  sus- 
tained. While  it  is  true  the  proofs  do  not  show  that  Ep- 
stein &  Co.  had  any  personal  knowledge  of  the  certificate 
of  deposit,  yet  Slat,  by  means  of  this  certificate  of  de- 
posit, procured  credit  from  the  other  complainants,  by 
reason  of  which  he  was  able  to  stock  his  saloon  with  mer- 
chandise which  unquestionably  gave  him  a  false  credit 
with  Epstein  &  Co.  and  others  with  whom  he  dealt.  If 
the  purchase  of  the  lot  in  question  in  his  wife's  name  was 
a  fraud  as  to  one  creditor,  it  was  a  fraud  as  to  all.  Ep- 
stein &  Co.  have  assigned  cross  errors  as  to  that  part  of 
the  decree  which  dismissed  the  bill  as  to  them.  As  to 
these  cross  errors  the  decree  is  reversed  at  the  costs  of 
appellants  and  the  cause  is  remanded  with  directions  to 
grant  the  same  relief  to  Epstein  &  Co.  as  to  the  other 
judgment  creditors. 
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Gen.  No.  6^33.  April  Term  V  D.  1917.       Ag.  No.  53. 

riLLIAM  C.  HOOD,  Appellant 


GEORGE  B.  CHRISTIE,  Appell 
Appeal  froiy  Circuit  yiourf  Schuyler  County. 

ELDREDGE,  J. 

In  the  year  1897,  appellant!  and  appellee  entered  into 
a  writjten-agF«e»i«ftt.-wiie£eixiJLis--r-©eited  that,  whereas, 


208  I.A.  51 


Christie,  appall  ant,  Lowe  J  and  othersiMlfi  the  owners  of 
about  ,six  thousand  acres  of  swamp  land  in  Schuyler 
County,  and  whocoas.  it  wt  the  intention  of  a  majority  of 
said  owners  to  reclaim  the  same  by  the  construction  of 
levees,  ditches,  etc.,  and  rtn  \u  n  Hood/''^pelia«t  ha^ 
conveyed  to  Christie  and  Lowe  a  certain  fifteen  acres  of 
land  therein  described,  therefore,  in  consideration  of  said 
conveyance,  Christie  and  Lowe  agre^that  in  case , a  drain- 


age  district  shaff  be  organized,  theyi^ii«3fl  pay  for  said     ^.,^.„^.»y^jtr 

Hood  or  his  heirs  all  assessments  which  rawkjifDe  levied 

against  any  lands  b^pt  owned  by  Hood;  and  if  such  work 

^hoilt  be  done  Isy  mutual  consent  of  the  owners  without   . 
A  ...    y—^'-'y-^A. 

the  organization  of  a  drainage  district,  they  wiWpay  the 

proportionate  share  or  shares  of  said  Hood  whicji^  ntay   'vv-<-*.^'A</ 

be  charged  to  any  lands  in  said  territory  How.'owned  by 

him;  provided,  however,  that  this  agreement 


(Pa^  1) 

Cto  pay  ^f^^^^l^^^^Jl 
assessments  or  proportionate  share  of  said  Hood  shalbTiot 
be  construed  as  a  covenant  running  with  said  lands,  but 
^frhoiiaby  made  expressly  personal  to  said  Hood  and  his 

heirs. \ 

Thereafter  the  Cole  creek  drainage  and  levee  dis- 
trict was  organized  for  the  purpose  of  draining  and  re- 
claiming said  lands  and  the  lands  of  Hood  were  included 
in  the  district.  On  July  24,  1914,  Hood  conveyed  by 
warranty  deed,  to  Oscar  Hood  all  his  lands  located  in  the 
drainage  district  and  at  the  time  of  such  conveyance 
there  was  levied  against  said  lands  assessments  amount- 
ing to  $193.07.  On  March  25,  1916,  Oscar  Hood  recon- 
veyed  to  appellant,  said  lands  by  quit  claim  deed.  Sub- 
sequent to  the  last  mentioned  conveyance  another  assess- 
ment was  levied  against  said  lands  amounting  to  $101.65. 
Appellee  refused  to  pay  either  one  of  these  assessments 
and  appellant  was  compelled  to  pay  them.     This  suit  is 
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brought  to  recover  from  appellee  the  amount  of  both 
assessments  amounting  to  $294.72.  The  case  was  heard 
before  the  court  without  a  jury  and  the  facts  were  stipu- 
lated as  above.  The  court  held  that  appellee  was  liable 
under  the  contract  for  the  assessment  of  $193.07,  which 
was  levied  prior  to  the  execution  of  the  warranty  deed 
by  appellant  to  Oscar  Hood.  The  court  further  held  that 
appellant  could  not  recover  for  the  last  assessment  of 
$101.65,  levied  after  the  execution 
(Page  2) 

of  said  warranty  deed.  In 
other  words,  the  court  held  that  appellee  is  not  liable 
for  the  payment  of  any  assessments  levied  on  said  lands 
after  the  execution  of  said  warranty  deed  on  July  29, 
1914,  but  is  liable  for  all  assessments  levied  before  the 
execution  of  such  deed.  Lowe  was  not  served  and  ap- 
pellant prosecutes  this  appeal,  claiming  that  under  the 
written  agreement  apellee  was  bound  to  pay  all  assess- 
ments subsequent  to  the  execution  of  the  warranty  deed 
by  him,  and  appellee  has  filed  cross  errors  claiming  that 
the  court  erred  in  finding  that  he  was  liable  for  the  ass- 
essment levied  prior  to  the  execution  of  the  warranty 
deed. 

Appellee  defends  on  the  ground  that  appellee  having 
divested  himself  of  the  title  to  said  lands  by  the  execu- 
tion of  the  warranty  deed  to  Oscar  Hood,  thereby  also 
divested  himself  of  all  rights  under  the  contract,  while 
appellant  claims  that  as  he  has  bought  the  land  back 
and  is  now  again  the  owner  of  it,  the  contract  is  again 
in  full  force  and  effect,  and  he  is  entitled  to  the  benefit 
of  it.  The  intention  of  the  parties  to  the  contract  we 
think  is  clear  when  the  language  used  therein  is  carefully 
considered.  It  is  apparent  from  the  contract  itself  that 
appellant  did  not  want  his  lands  brought  into  the  drain- 
age district  and  in  order  to  save  himself  from  the  pay- 
ment of  assessments 

(Page  3) 
thereon,  in  case  they  were  brought 
into  said  district,  he  conveyed  to  Christie  and  Lowe,  the  J^^,^^^^,^^-^""^-^^?^; -I^ 

fifteen  acres  mentioned  in  consideration  that  they_js»«ltr 
pay  all  assessments  levied  upon  said  lands^fefTTim  or  his 
heirs^^^J^e  language  of  the  contract  i<as  follows:  "Now 
therefOT&,  in  consideration  of  said  conveyance,  the  under- 
signed hereby  agree  to  and  with  the  said  William  C.  Hood, 
that  in  case  said  levee  and  drainage  district  shall  be  or- 


ganized,  they  will  pay  for  the  said  Hood  and  his  heirs  all 
assessments  which  may  be  levied  by  said  district  against 
any  lands  now  owned  by  said  William  C.  Hood;  and  if 
such  shall  be  done  by  the  mutual  consent  of  the  owners, 
and  without  the  organization  of  the  district,  the  under- 
signed will  pay  the  proportionate  share  or  shares,  of  the 
said  William  C.  Hood,  which  may  be  changeable  to  any 
lands  in  said  territory  now  owned  by  him;  provided,  how- 
ever, that  this  agreement  to  pay  such  assessments  or  pro- 
portionate shares  of  the  said  Kood  shall  not  be  construed 
as  a  covenant  running  with  his  lands,  but  is  hereby  made 
expressly  personal  to  said  Hood  and  his  heirs."^^t  is 
expressly  stated  in  the  contract  that  Christie  and  Lowe 
shall  pay  "for"  Hood,  or  his  "heirs"  all  assessments  on 
said  lands  and  that  such  agreement  shall  not  be  construed 
as  a  covenant  running  with  the  land  but  shall  be  personal 
to  Hood  and  his  heirs.  There  can  be  but  one  meaning  to 
these  words  and  that  is,  that  so  long  as  said  lands  were 

(Page  4) 
owned  by  Hood  or  his  heirs,  Christie  and  Lowe  would  pay 
all  assessments  levied  against  them  by  the  drainage  dis- 
trict. At  the  time  Hood  conveyed  the  land  to  Oscar 
Hood,  there  was  an  assessment  levied  against  the  same 
which  was  unpaid  and  which  it  was  the  duty  of  Christie 
and  Lowe  to  have  paid  under  the  contract,  and  appellant 
undoubtedly  had  the  right  to  recover  for  the  same.  But 
after  he  had  conveyed  the  lands  no  duty  devolved  upon 
ChHstie  and  Lowe  to  pay  any  subsequent  assessments 
thereon  "for"  him  for  the  reason  that  he  was  not  obligat- 
ed thereafter  to  pay  any  of  the  assessments,  and  no  long- 
er had  any  personal  interest  in  the  contract.  Having  once 
divested  himself  of  all  personal  interest  in  the  contract, 
can  he  reinvest  himself  with  the  same  by  a  subsequent 
repurchase  of  the  lands?  We  do  not  believe  that  any 
such  situation  was  ever  contemplated  by  the  parties  to 
the  agreement  and  it  certainly  is  not  embraced  by  any 
of  the  terms  thereof.  As  long  as  he  or  his  heirs  retained 
title  to  the  lands,  Christie  and  Lowe  were  in  duty  bound 
to  pay  the  assessments  levied  against  the  same,  but  when 
he,  by  his  own  act,  divested  himselfl  of  all  personal  inter- 
est in  the  contract,  it  terminated  and  it  could  not  again 
be  revived  by  a  subsequent  repurchase  of  the  lands. 
Taylor  vs  Hampton  17  Am.  Dec.  715. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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Gen.  No.  6743.      April  Term  A.  D.  1917.  Ag.  No.  59. 


MILFORD  MARTIN,  by  Ot^  F.  Glenn,  his  Guardian  and 

Next  Frio/d,  Appellant 

vs. 

MATTOON  JOURNAL  COMPANY 

Appeal   frooL-'^ircuii   Court   Coles   County. 

ELDREDGE,  J. 
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,  Appellee. 


Appellee  published  in  the  Mattoon  Journal,  a  news- 
paper published  in  the  city  of  Mattoon,  Illinois,  the  fol- 
lowing article:  "A  son  of  Mrs.  James  H.  Martin,  the 
woman  who  was  murdered  by  the  negro,  DeBerry,  at 
Murphysboro,  has  applied  for  and  been  granted  permis- 
sion to  spring  the  trap  which  will  send  the  murderer  to 
his  death.  This  is  a  perverted  idea  of  revenge,  which 
should  not  be  countenanced  by  civilization,  and  places 
the  young  man  on  a  plane  little  higher,  if  any,  than  that 
of  the  murderer." 

Appellant  brought  his  suit  to  recover  damages  on 
the  ground  that  the  above  article  was  libelous.  The 
amended  declaration  consists  of  three  counts  and  a  de- 
murrer to  each  count  was  sustained  by  the  trial  court. 
The  principal  contention  in  this  courts'  \%  that  the  article 
above  quoted  is  not  libelous  and  the  demurrer  to  the 
amended  declaration  was  sustained  by  the  trial  court 
upon  that  ground. 

(Page  1) 
Libel  has  been  defined  many  times  in  various  ways 
by  the  courts  of  this  and  other  states.  The  definition 
thereof,  as  contained  in  the  criminal  code  in  this  state  is 
as  follow;  "A  libel  is  a  malicious  defamation,  expressed 
either  by  printing,  or  by  signs  or  pictures,  or  the  like, 
tending  to  blacken  the  memory  of  one  who  is  dead  or 
to  impeach  the  honesty,  integrity,  virtue  or  reputation 
or  publish  the  natural  defects  of  one  who  is  alive,  and 
thereby  to  expose  him  to  public  hatred,  contempt,'  ridi- 
cule; or  financial  injury."  In  the  case  of  People  vs'  Ful- 
ler, 238  111.  116,  it  is  said,  "Under  the  statute  any  mali- 
cious defamation  tending  to  impeach  the  honesty,  integ- 
rity, virtue  or  reputation  of  another,  and  thereby  to  ex- 
pose him  to  public  hatred,  contempt,  ridicule,  or  financial 
injury,  is  a  liable.  It  is  not  necessary  that  it  should 
amount  to  a  charge  of  crime.     *     *     *        Tj^e  estab- 
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lished  rule  in  this  state  is  that  the  words  in  an  action  of 
libel  must  be  taken  in  the  sense  which  the  readers  of 
common  and  reasonable  understanding  would  ascribe  to 
them, — that  is,  in  their  ordinary  or  common  acceptation. 
(Nelson  vs.  Borchenius,  52  111.  236;  Barnes  vs.  Hamon, 
71  Id.  609;  Ranson  vs.  McCurley  142  Id.  626.)  All  the 
words  in  the  article  are  to  be  considered,  and  when  they 
are  all  considered  together,  the  question  is,  how  would 
they  be  understood  by  men  of  common  and  reasonable 
understanding?"     Insin- 
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uations  may  be  as  defamatory  as 
direct  assertions,  since  the  effect  and  tendancy  of  the 
language  used,  and  not  its  form,  is  the  criterion.  The 
imputation  may  be  inferred  from  odious  comparison. 
25  Cyc.  360;  Starkie  on  Slander,  58;  Waters  vs  Jones,  29 
Am.  Dec.  261;  Crocker  vs.  Hadley,  102  Ind.  416;  Putnam 
vs.  Browne,  (Wis.),  155  N.  W.  911.  The  demurrer  admits 
the  publication  of  the  alleged  libelous  matter  and  that 
the  words  were  false  and  published  maliciously.  Adaire 
vs.  Timblin,  186  111.  App.  137;  Gustin  vs.  Evening  Press 
Co.,  172  Mich.  311;  Cerveny  vs.  Chicago  Daily  News,  139 
111.  354.  The  demurrer  also  admits  the  meaning  supplied 
by  the  inuendo.     Belkap  vs.  Ball,  83,  Mich.  583. 

The  declaration  avers  that  the  plaintiff,  Milford 
Martin  was  a  minor  and  the  only  son  of  Elizabeth  Martin, 
who  resided  in  the  city  of  Murphysboro,  Illinois;  that 
said  Elizabeth  Martin  was,  on  July  30,  1915,  murdered 
by  a  negro,  Joe  DeBerry,  at  her  home  in  Murphysboro, 
the  said  DeBerry  breaking  and  fracturing  both  of  the 
arms  of  said  Elizabeth  Martin  with  an  iron  poker,  and 
then  and  there  beating  her  upon  the  face  and  head  and 
fracturing  and  crushing  her  skull  and  beating  out  a  por- 
tion of  her  brains  and  otherwise  in  a  most  malicious, 
brutal  and  depraved  manner  inflicting  grievous  and  mor- 
tal injuries  upon  her 
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from  which  she  died;  that  said  De- 
Berry  was  at  the  time  of  the  committing  of  the  grievan- 
ces by  appellee  herein  complained  of,  a  most  wicked,  de- 
praved, vicious,  immoral  and  vile  person,  a  liar,  burglar, 
thief,  convict,  and  a  murderer,  and  was  so  known  to  be 
by  a  great  and  large  number  of  the  neighbors  of  the 
plaintiff  and  by  a  great  many  citizens  of  the  cities  of  Mat- 
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toon  and  Murphysboro,  and  of  the  Counties  of  Cole  and 
Jackson;  and  throughout  the  state  of  Illinois,  and  the 
United  States  of  America;  that  by  publishing  the  false, 
malicious,  scandalous  and  defamatory  libel,  appellant 
meant  and  intended  to  charge  that  the  plaintiif,  Milford 
Martin  was  little,  if  any,  better  than  a  most  wicked,  de- 
praved, vicious,  and  vile  person,  and  but  little  if  any,  bet- 
ter than  a  liar,  burgular,  convict,  and  a  most  brutal  mur- 
derer; that  is  to  say,  but  little  battier,  if  any,  than  De- 
Berry,  the  murderer  of  the  mother  of  the  plaintiff.  The 
declaration  further  avers  that  by  means  of  the  said  sev- 
eral grievances  by  the  defendant,  the  plaintiff  has  been 
and  is  greatly  injured  in  his  good  name,  credit,  and  rep- 
utation and  brought  into  public  scandal  and  disgrace,  and 
has  been  and  is  shunned  and  avoided  by  divers  persons 
and  has  been  and  is  otherwise  injured,  etc. 

The  declaration  in  other  words  sets  out  the  details 
of  the  horrible  crime  of  the  murder  of  his  mother  by  De- 
Berry  and  states  that  the  facts, 
(Page  4) 

concerning  which,  were 
Iknown  by  the  citizens  of  the  city  of  Murphysboro  and 
throughout  the  State  of  Illinois  and  that  DeBerry  was 
known  by  the  people  throughout  the  territory  mentioned, 
as  the  charcter  of  person  described  in  the  declaration. 
The  words  in  the  publication,  "and  places  the  young  man 
on  a  plane  little  higher,  if  any,  than  that  of  the  murder- 
er" charges  in  fact  that  the  character  of  appellant  is 
substantially  no  better  than  that  of  the  convict,  thief, 
and  murderer,  DeBerry.  Few  charges  could  be  made 
against  a  person  which  could  be  more  atrocious  in  their 
chai-acter,  than  those  contained  in  the  article  in  question, 
which  appellee  admitB  by  the  demurrer  were  false  and 
maliciously  made. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  is  remanded  with  directions  to  overrule  the  de- 
murrer to  the  declaration. 

(Page  5) 
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Gen.  No.  6762.  April  Term  A.  D.  19121  Ag.  No.  77 

In  the  Matter  of  the  Estate  of  CHARyES  MOREFIELD, 
Deceased;  NELLIE  HILTON  and  s/eLLA  PORTER, 

\  Appellees,    /         ^    ^     ^      

V.   /   208  I.A.  66 

JOHN  MOREFIELD,  Administrator,  Appellant. 
Appeal   from    Circuit    Coort    Chrisfian   County. 

ELDREDGE,  J.  / 
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On  July  12,  1914,  John  Morefield,  appellant,  and  his 
father,  Charles  Morefield,  as  surety,  executed  their  prom- 
isory  note  for  the  principal  sum  of  $131.50,  payable  to  the 
order  of  H.  N.  Schuyler  State  Bank,  Pana,  Illinois,  due 
SIX  months  after  date  with  interest  at  the  rate  of  six 
percent  per  anum.     In  December  1914,  Charles  Morefield 
died,    testate,  leaving  Jane   Morefield,  his  widow    and 
John  Morefield,  Harry  Morefield,  Nellie  Hilton,  and  Stella 
Porter,  his  children  and  only  heirs,  devissees  and  lega- 
tees.  .The  note  not  having  been  paid  by  John  Morefield 
when  due,  Jane  Morefield,  as  executrix  of  the  last  will 
and  testament  of  Charles  Morefield,  deceased   paid  the 
note  on  March  6,  1915.     It  appears  that  Jane  Morefield 
shortly  thereafter  died,  and  John  Morefield  was  appoint- 
ed admmistrator  with  the  will  annexed 
(Page  1) 

of  said  estate.     Up- 
on his  filing  his  final  report,  as  such  administrator  in  the 
County  Court  of  Christian  County,  Nellie  Hilton  and  Stel- 
la Porter  filed  their  objections  thereto  based  upon  the 
fact  that  appellant  had  not  charged  himself  in  the  report 
with  the  amount  of  said  note.     The  objections  were  sus- 
tamed  and  upon  appeal  to  the  Circuit  Court  were  again 
^ustamed.     It  is  claimed  by  appellant,  in  excuse  for  not 
charging  himself  for  the  amount  of  the  note,  that  his 
his  mother  promised  to  pay  it  for  him  and  in  fact  did  so 
The  receipt  given  by  the  bank  shows  that  she  paid  the 
note  as  executrix  of  the  last  will  of  her  husband.     The 
transcript  of  the  record  before  us  does  not  contain  the 
will  nor  is  there  anything  in  the  stipulation  of  facts  to 
show  what  disposition  of  the  property  was  made  by  the 
will  and  neither  does  the  record  purport  to  contain  all 
the  evidence  heard  upon  the  objections.     There     is  no 
competent  evidence  in  the  record  to  support  appellant's 
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contention  that  his  mother  promised  to  pay  his  debt  and 
make  him  a  gift  of  the  sum  so  paid,  and  there  is  no  evi- 
dence of  any  kind  tending  to  show  that  she  had  a  right 
to  use  the  funds  of  the  estate  of  her  husband  to  do  this. 
It  is  possible  that,  by  the  terms  of  the  will  of  the  de- 
ceased, all  his  propertly  was  devised  and  bequeathed  to 
his  wife 

(Page  2) 
and  she  would  thus  have  had  a  right  to  do  what 
she  pleased  with  it,  but  if  this  were  true  this  controver- 
sy could  not  have  arisen  in  this  estate.  However,  we 
have  no  means  of  knowing  what  the  contents  of  the  will 
were  and  under  the  state  of  the  record,  the  judgment  of 
the  Circuit  Court  must  be  affirmed. 
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THOMAS    B.    JACK,    Appell 

vs. 
A.  L.  McCONKEY,  T.  E.  McCONK 
LAND  B.  SHAW. 
RYLAND-  B.  SHAW,  AppJllant 


THOMAk  B.  JACK,  A.  L. 
\McCONKEY, 
Appeal   fr 


No.  21. 


and  RY- 


RYLAND  B.  SHAW,  A/pellan' 


p08  IX  84 


fONKEY  and  T.  E. 
jpellees. 
Macon. 


SiSiement. 

Thomas  B.  Jack  filed  a  bill  of  interpleader  to  the 
October  Term,  1912,  of  the  Macon  County  Circuit  Court 
against  A.  L.  McConkey  and  Ryland  B.  Shaw,  alleging 
that  in  August  1911,  said  McConkey  and  Shaw  entered 
Into  a  contract  for  the  exchange  of  certain  lands  under 
which  McConkey  agreed  to  sell  and  cause  to  be  conveyed 
to  Shaw  certain  lands  in  Adams  County,  Illinois,  and  to 
furnish  Shaw  an  abstract  showing  a  merchantable  title 
and  that  Shaw  agreed  to  assign  to  McConkey  two  des- 
cribed master's  certificates  of  purchase,  and  that  as  a 
part  of  the  exchange  contract  the  said  certificates  of 
purchase  were  deposited  with  complainant  pending  the 
acceptance  of  the  said  abstract  of  title;  that  Shaw  re- 
fused to  accept  the  said  abstract  of  title  and  demands 
that  complainant  surrender  to  him  said  certificates  of 
purchase,  while  McConkey  demands  that  the  certifcates 
of  purchase  be  delivered  to  him  under  the  exchange  con- 
tract and  that  complainant  has  no  interest 
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and  is  neu- 
tral in  the  matter.  The  prayer  is  that  the  defendants 
may  adjust  their  claims  between  themselves  or  that  the 
court  may  adjudicate  their  rights.  The  bill  was  subse- 
quently amended  by  making  T.  E.  McConkey  a  party  and 
alleging  that  he  claimed  to  be  the  owner  of  the  certifica- 
tes of  purchase. 

By  agreement  of  the  parties  Jack  was  appointed 
receiver  to  take  title  to  the  property  described  in  the 
certificates  and  collect  the  rents  pending  a  final  decree. 


The  record  does,  not  show  that  he,  as  receiver,  had  made 
any  report  prior  to  the  entering  of  the  decree. 

The  defendants  answered  the  bill  each  setting  up 
their  respective  claims  and  Shaw  filed  a  cross  bill  against 
Jack,  A.  L.  McConkey  and  Thomas  E.  McConkey. 

The  cross  bill  alleges  that  on  July  13,  Shaw  and  A. 
L.  McConkey  executed  a  contract  in  writing  in  which  A. 
L.  McConkey  agreed  to  sell  to  Shaw  a  half  section  of  land 
containing  320  acres  more  or  less  in  Adams  County,  Ill- 
inois, subject  to  encumbrances  of  not  exceeding  $11,000, 
and  the  taxes  for  1911,  in  exchange  for  one  domino  fact- 
ory and  200  acres  of  land  in  Marion  County,  Illinois, 
subject  to  mortgages  amounting  to  $4300,  and  two  mori- 
gages  one  for  $3350  and  one  for  $700  on  lots  in  the  city 
of  Decatur  and  a  red  automobile;  that  the  contract  pro- 
vided that  the  land  is  subject  to  the  inspection  of  the  re- 
spective parties  and  if  either 
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was  not  satisfied  the  con- 
tract should  be  void;  that  on  July  14,  the  parties  with 
one,  Titus  Springer  went  to  Adams  County,  and  after  an 
examination  of  the  land  and  the  pointing  out  of  the 
boundaries  by  A.  L.  McConkey,  the  parties  endorsed  on 
the  contract  their  acceptance  of  it;  that  said  Springer 
was  the  owner  of  the  200  acre  tract  of  land  in  Marion 
County;  that  T.  E.  McConkey  was  the  owner  of  the  320 
acre  tract  of  land  in  Adams  County;  that  at  the  time  of 
the  execution  of  the  contract  it  was  agreed  that  A.  I-. 
McConkey  should  furnish  an  abstract  of  the  Adams 
County  land  showing  a  good  merchantable  title  and  that 
Shaw  should  furnish  an  abstract  of  the  Marion  County 
land;  that  an  abstract  of  the  Marion  County  land  was 
furnished  to  McConkey  and  found  to  be  satisfactory; 
that  abstracts  were  furnished  of  the  Adams  County  land 
but  the  same  did  not  show  a  merchantable  title  to  said 
land;  that  the  contract  of  July  13.  was  written  by  Titus 
Springer  and  owing  to  his  lack  of  legal  knowledge  it  did 
not  represent  the  true  contract  and  that  the  mortgage 
for  $3350  and  that  for  $700  were  owned  by  complainant 
Shaw,  but  were  in  process  of  foreclosure  and  complainant 
Shaw  held  a  certificate  of  purchase  under  one,  and  the 
'her  was  sold  on  July  14,  1911,  under  a  decree  of  court; 
that  on  August  9,  1911,  Shaw  dehvered  to  A.  L.  McConkey 


a  deed  executed  by  Springer  conveying  to  Thomas  E. 
McConkey  tlie  Marion  County  land  subject  to  an  encum- 
brance of  $4300,  which  the  grantee  assumed  and  A.  L. 
McConkey 
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dehvered  to  Shaw  a  deed  for  the  Adams 
County  land  and  it  was  then  agreed  that  the  two  certi- 
ficates of  purchase  should  be  delivered  to  Thomas  B. 
Jack  in  escrow  until  the  title  to  the  Adams  County  lands 
were  asseptable  to  Shaw;  that  on  August  9,  the  domino 
factory  and  red  automobile  were  delivered  to  A.  L.  Mc- 
Conkey: that  the  encumbrances  on  the  Adams  County 
land  are  $14,000:  that  a  strip  of  land  200  feet  wide  had 
been  appropriated  for  levee  purposes  across  said  Adam.s 
County  land:  that  when  your  complainant  examined  the 
Adams  County  land  A.  L.  McConkey  pointed  out  the  cor- 
ner stones  and  informed  complainant  that  only  three 
acres  of  said  land  were  west  of  the  dyke  and  subject  to 
overflow  and  complainant  relied  on  said  representation 
but  has  since  learned  that  there  are  28  acres  west  of  the 
dyke  and  such  land  is  worthless  but  would  have  been 
worth  $100  an  acre  if  it  was  on  the  east  side  of  the  dyke 
so  that  complainant  has  been  damaged  $5000:  that  Mc- 
Conkey refused  to  record  the  deed  of  the  Marion  County 
land  and  the  mortgage  thereon  has  been  foreclosed  and 
it  is  not  possible  to  rescind  the  contract  and  place  the 
parties  in  statu  quo.  The  bill  prays  that  McConkey  may 
be  decreed  to  perfect  the  title  to  the  Adams  County 
land  and  to  pay  damages  because  of  the  misrepresenta- 
tion as  to  the  amount  of  land  outside  the  levee. 

Thomas  B.  Jack  answered  disclaiming  any  interest 
in  the  matters  in  controversy. 
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The  McConkeys  answered  the  cross  bill  admitting 
the  making  of  the  contract  of  July  13,  and  its  approval; 
denying  the  other  allegations  of  the  cross  bill  and  assert- 
ing that  they  never  assumed  to  pay  the  mortgages  on 
the  Marion  County  land,  that  the  assumpsit  clause  in  the 
said  deed  of  the  Marion  County  land  was  inserted  con- 
trary to  the  agreement,  that  they'  refused  to  accept  the 
deed  with  said  clause  and  that  Springer  had  conveyed 
said  lands  to  third  parties.  The  answer  also  states  that 
Shaw  does  not  wish  to  rescind  said  contract  but  is  in 
possession  of  said   Adams   County  land  farming  it  and 


asserts  that  said  Jack  should  convey  the  lots  described 
in  the  certificates  of  purchase  to  T.  E.  McConkey  and 
denies  that  cross  complainant  is  entitled  to  any  relief. 
Replications  were  filed  and  the  cause  was  referred  to  the 
Master  to  report  the  evidence  with  his  conclusions. 

The  Master  reported  that  Thomas  E.  Jack  should  be 
decreed  to  deed  the  property  covered  by  the  certificates 
of  purchase  to  T.  E.  McConkey  and  to  turn  over  all 
rents  collected  by  him  and  that  the  contract  did  not 
provide  that  McConkey  should  furnish  any  abstract  but 
that  he  did  furnish  an  abstract  which;  was  not  satisfact- 
ory and  that  Shaw  had  accepted  the  deed  to  said  Adams 
county  land  and  taken  possession  of  it  and  is  not  entitled 
to  any  damages.  The  cause  was  heard  by  the  court  on 
exceptions  of  complainant  and  a  decree  entered  finding 
that  the  defendant  A.  L. 
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McConkey  had  pretended  to 
point  out  the  corners  of  the  Adams  County  land  and 
that  the  true  corner  was  180  feet  west  of  the  corner  as 
pointed  out  by  McConkey  and  that  10.9  acres  west  of  the 
levee  that  were  supposed  to  be  within  the  levee  v/ould 
have  been  worth  $22.60  per  acre  more  if  they  had  been 
within  the  levee  and  complainant  is  entitled  to  recover 
$244.16  damages  therefor  and  also  $12.50  paid  for  rent 
of  the  domino  factory  with  interest  at  5  percent  per  an- 
num from  July  14,  1911,  making  the  total  sum  due  $320.- 
66;  that  the  parties  did  not  agree  to  furnish  an  abstract 
but  the  parties  were  bound  to  furnish  a  merchantable 
title,  but  that  the  objections  made  to  the  title  to  the 
Adams  County  land  were  immaterial;  that  the  title  to 
the  lots  in  Decatur  should  be  transferred  by  Thomas  B. 
Jack  to  T.  E.  McConkey,  and  that  each  of  the  parties 
should  pay  one  half  the  costs. 

The  decree  adjudged  that  A.  L.  McConkey  pay  to  R. 
B.  Shav/  within  30  days  the  sum  of  $320.66  in  full  settle- 
ment and  that  Shaw  e.xecute  a  receipt  therefor  to  Mc- 
Conkey; that  Jack  make  a  report  as  receiver  and  then 
to  pay  the  net  sum  remaining  in  his  hands  to  T.  E.  Mc- 
Conkey on  presentation  of  a  receipt  for  $320.66  from  R. 
B.  Shaw,  and  that  in  the  event  of  the  failure  of  McCon- 
key to  pay  Shaw  $320.66  and  one  half  the  costs,  then 
that  the  Master  sell  said  lots  or  so  much  thereof  as  is 


necessary  to  pay  Shaw  $320.66  and  interest  thereon,  and 
one'  half  the 
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costs  and  that  the  deeds  from  Jack 
be  not  dehvered  until  the  said  judgment  and  half  the 
costs  be  paid,  and  that  Ryland  B.  Shaw  pay  one  half  the 
costs  and  that  Jack  is  entitled  to  recover  $35  as  and  for 
his  solicitor's  fees  to  be  taxed  as  costs.  Shaw  appeals 
from  the  decree. 

Opinion  by  THOMPSON,  J. 

This  litigation  is  between  two  agents  of  land  traders 
Neither  party  to  the  contract  owned  the  land  they  were 
trading.  Shaw  owned  a  red  automobile,  a  domino  fact- 
ory and  two  certificates  of  purchase  which  arose  out  of 
the  foreclosure  of  mortgages  on  lots  in  the  city  of  Deca- 
tur. One,  Springer,  owned  an  equity  in  200  acres  of  land 
in  Marion  County,  subject  to  two  mortgages  amounting 
to  $4300.  T.  E.  McConkey  was  the  owner  of  an  equity 
in  a  half  section  of  land  in  Adams  County  subject  to  cer- 
tain encumbrances,  which  the  contract  states  do  not  ex- 
ceed $11,000.00.  A.  L.  McConkey  was  the  agent  of  T. 
E.  McConkey  to  trade  the  land  and  he  executed  the  con- 
tract in  his  own  name.  A  law  firm,  of  which  Thomas  B. 
Jack  was  a  member,  appears  to  have  been  the  attorney 
of  Shaw  up  to  the  time  of  the  beginning  of  this  suit. 
The  mortgage  covering  one  of  tbe  propertits  was  for 
$3350.  A  for-eclosure  suit  had  been  begun  on  this  mort- 
gage and  a  sale  had  been  made  under  a  decree  thereon 
in  April  1911,  three  months  before  the  contract  for  the 
trade  was  made;  the  other  mortgage  was  for  $700  and 
this  mortgage   was  being  foreclosed  and  the   sale  was 
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advertised  for  July  14,  the  day  the  parties  approved  the 
contract.     These  mortgages  covered  21  lots  in  the  city 
of  Decatur  on  which  were  three  small  houses. 

The  principal  contentions  of  appellant  are  that  Mc- 
Conkey, in  showing  Shaw  the  Adams  County  land,  fraud- 
ulently misrepresented  the  location  of  the  land  and  that 
Shaw,  relying  on  the  location  of  the  land  as  pointed  out 
by  McConkey,  was  deceived  and  led  to  believe  that  only 
three  acres  of  land  were  not  protected  by  the  levee, 
wihile  as  appellant  insists  28  acres  were  outside  of  the 
levee  and  subject  to  overflow  and  that  the  court  erred 


in  computing  the  amount  of  damages;  that  the  court 
erred  in  holding  the  contract  was  in  writing  and  that  ap- 
pellees did  nob  agree  to  furnish  an  abstract  showing  a 
merchantable  title  to  the  Adams  County  land;  that  the 
court  should  have  held  that  the  abstract  did  not  show  a 
merchantable  title  to  said  land,  and  that  the  court  erred 
in  assessing  half  the  costs  against  appellant. 

It  is  agreed  that  Shaw,  Springer  and  McConkey  did 
visit  the  Adams  County  land  on  July  14th,  and  that  thej 
talked  about  the  amount  of  land  within  the  levee  and 
west  of  it,  and  that  McConkey  showed  them  where  the 
levee  was  and  stated  the  amount  of  land  outside  of  it. 
Where  a  vendor  undertakes  to  point  out  the  boundaries 
of  land  to  a  purchaser  he  is  obliged  to  point  them  out 
correctly.  The  evidence  shows  there  was 
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outside  the 
levee  more  land  than  was  at  that  time  estimated.  Ap- 
pellant had  a  right  to  rely  on  the  representation  of  ap- 
pellee, and  the  court  did  not  err  in  finding  that  appellant 
was  entitled  to  damages  because  of  the  misrepresenta- 
tion of  appellee. 

There  was  no  agreed  price  per  acre  at  which  the 
land  was  taken.  It  was  a  trade  in  which  the  parties 
made  their  own  estimates  of  values.  The  measure  o1 
damages,  where  there  is  an  exchange  of  properties,  and 
the  propertvv  is  not  as  represented  and  the  representa- 
tion was  relied  upon,  is  the  difference  between  the  actual 
value  of  the  land  and  what  would  have  been  its  value  it 
it  had  been  as  represented.  Drew  vs.  Beall,  62  111.  164- 
Antle  vs.  Sexton,  137  111.  410. 

The  original  contract  was  in  writing.  It  does  not 
contain  any  provision  as  to  abstracts  or  titles  futher  than 
concerns  the  amount  of  the  encumbrances  against  the 
respective  properties.  Appellees  contend  that  the  deed 
made  by  Springer  conveying  the  200  acres  in  Marion 
County  to  McConkey  was  not  accepted  because  appellant 
had  inserted  a  clause  under  which  the  grantee  assumed 
the  payment  of  the  encumbrances  on  the  land.  They 
explicitely  deny  making  any  subsequent  oral  contract 
a,nd  we  see  no  reason  for  finding  that  the  trial  court 
did  not  properly  find  the  fact  that  the  entire  contract 
was  in  writing. 


Appellant's  contention  that  the  title  to  the  Adams 

county  land 
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is  not  merchantable  is  based  on  the  fact 

that  deeds  in  the  chain  of  title,  one  made  in  1847  and 
another  in  1859,  were  not  joined  in  by  the  wives  of  the 
grantors.  "While  a  purchaser  cannot  be  compelled  to 
take  a  doubtful  title  he  will  not  be  permitted  to  the 
tittle  on  account  of  a  bare  possibility  that  it  will  prove 
defective."  Attebery  vs.  Blair,  244  111.  363.  While 
there  are  flaws  in  the  title  they  are  such  bare  possibili- 
ties, that  a  purchaser,  who  has  accepted  a  conveyance 
60  years  subsequent  to  the  making  of  the  deeds  which 
are  claimed  to  be  imperfect,  because  not;  joined  in  by 
wives,  and  taken  possession  of  the  land,  may  not  be 
heard  to  complain.  He  must  rely  on  the  covenants  of 
hia  deed  after  he  has  undertaken  to  carry  out  the  con- 
tract. 

It  is  also  insisted  that  the  court  erred  in  taxing  half 
the  costs  against  appellant.  The  appellant  has  failed  in 
several  of  his  contentions  on  which  much  evidence  was 
tt.»^:en.  There  is  no  reason  why  he  should  not  pay  the 
costs  in  those  matters.  In  chancery  the  costs  are  in  the 
judicial  discretion  of  the  court.  There  was  no  error  in 
the  ruling  that  appellant  should  pay  half  the  costs. 

Appellant  also  has  assigned  for  error  that  the  court 
erred  in  decreeing  that  the  receiver  should  pay  over  all 
the  net  rents  collected  by  him  to  T.  E.  McConkey.  Ap- 
pellant has  neither  made  any  argument  on  this  assign- 
ment nor  pointed  out  in  what  the  error  consists  or  what 

would 
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have  been  the  proper  order.     The  record  does 

not'  show  either  tJiat  the  receiver  ever  made  any  report 

or  that  he  had  collected  any  rent.     The  decree  of  the 

court  orders  A.  L.  McConkey  to  pay  the  $320.66  to  Shaw 

and  orders  the  receiver  to  pay  any  rents  he  may  have 

collected  to  T.  E.  McConkey  on  the  presentation  of  a 

receipt  from  Shaw  for  the  $320.66.     This  court  should 

not  search  for  errors  which  counsel  do  not  point  out  or 

argue. 

Appellees,    McConkeys,  have    assigned   cross   errors 

find  argue  that  the  court  erred  in  assessing  damages  and 

costs  against  A.   L.  McConkey.     The   assignments  have 

been  disposed  of  by  what  has  been  said  regarding  the 

assignments  of  appellant. 

There  is  no  reversible  error  in  the  case  and  the  de- 
cree) is  affirmed. 
Affirmed. 
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Gen.  No.   fi708.  April   Term 

M.  B.  Vcforhees.  Administrator  (A  the  estate  of 
Lillian',Ryan,  deceased,  Plaintiff  in  Error. 
'^  vs.       / 

Chicago  and  Alton  R.  R.  Co/ Defendant  in  Error 


Per  Curiam: 


\:-i—  208  I. A.  96 


This  is  a  companion  case  to  Gen.  No.  6707.  The  de- 
ceased in  this  case  was  a  sister  of  Stuart  Ryan,  was  three 
years  of  age  and  was  killed  in  the  same  accident.  What 
was  said  in  that  case  is  applicable  to  this.  The  judg- 
ment is  Reversed  and  the  Cause  Remanded. 

Reversed  and  Remanded. 
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Gen.  Nol  6737.  April  Termi  1917.      /       Ag.  No.  57. 

MARY  m.  MALONEY,  Admr.  of  th/Estate  of  H.  K. 


\    Maloney,   Deceased,   Ar 


\ 


vs. 


CLEVELAND  CINCINNATI,  CHICAGO  and  ST.  LOUIS 
RaVwAY  comply,  Appellant 
\Appeaf  fi<om  Clark. 

Opinion  by  THOMPSON,  J. 

This  IS  an  action  begun  by  Mary  ^.  Maloney,  admin- 
istrator of  the  estate  of  H.  K.  Maloney,  deceased,  against 
the  Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Railway 
Company  to  recover  damages  resulting  to  the  means  of 
support  of  the  next  of  kin  resulting  from  the  death  of  H.  K. 
Maloney,  caused  by  his  being  struck  by  a  passenger  train 
of  defendant  at  a  crossing  known  as  the  Chicago  Road 
crossing  in  Clark  county,  on  Septlember  17,  1915.  A  trial 
resulted  in  a  verdict  and  judgment  against  the  defendant 
for  $1500.00.     The  defendant  prosecutes  this  appeal. 

The  amended  declaration,  on  which  the  case  was 
tried,  was  filed  in  November  1916,  and  contains  five 
counts.  The  negligence  alleged  in  the  first  and  second 
counts  is  the  failure  tlo  give  either  of  the  statutory  cross- 
ing signals;  in  the  third  the  negligence  alleged  is  exces- 
sive speed.  The  fourth  and  fifth  charge  general  negli- 
gence in  running  the  train.  The  defendant  filed  pleas  of 
the  general  isue  on  which  issue 
(Page  1) 

was  joined  and  the  statute 
of  limitations.  A  demurrer  was  sustained  to  the  spec- 
ial plea  and  a  trial  had  on  the  issue  joined.  The  defend- 
ant, at  the  close  of  plaintiff's  evidence,  and  again  at  the 
close  of  all  the  evidence,  requested  a  peremptory  instruc- 
tion which  the  trial  court  refused.  In  the  view  this 
court  takes  of  the  facts,  as  disclosed  by  the  evidence,  it 
is  not  necessary  to  discuss  the  legal  questions  argued. 

The  evidence  shows  that  appellant's  railway  inter- 
sects a  public  highway  known  as  the  Chicago  road  at  a 
point  about  three  miles  north  of  the  city  of  Marshall, 
which  is  on  the  west  side  of  the  railway.  The  highway 
runs  north  and  south.  The  railway  crosses  the  highway 
at  a  very  acute  angle  running  slightly  west  of  north  and 
east  of  south  without  any  curve  and  substantially  at 
grade.     The  deceased,  a  farmer,  had  lived  some  three 
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years,  three  miles  northeast  of  the  crossing  and  made 
frequent  trips  to  Marshall,  usually  traveling  the  Chicago 
Road  in  going  to  and  from  Marshall;  before  going  to  re- 
side on  the  farm  he  had  lived  in  Marshall  for  several 
years.  There  was  a  slight  depression  on  the  east  side  of 
the  railroad  on  the  right  of  way  a  few  feet  north  of  the 
plank  crossing.  After  a  rain,  water  stood  in  this  depres- 
sion and  travelers  on  the  highway  avoided  this  mud  hole 
by  driving  over  next  to  the  ties  of  the  railroad.  This 
mud  hole  did  not  cause  any  trouble  except  that  travellers 
avoided  it  to  keep  their  vehicles  from  getting  muddy. 
The 
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deceased  was  going  home  in  a  one  horse  buggy 
from  a  street  fair  in  Marshall  about  four  o'clock  in  the 
morning,  when  he  was  struck  and  killed  by  a  south  bound 
passenger  train  on  the  plank  crossing  before  he  had 
reached  the  depression.  The  fireman  of  the  train  died 
between  the  time  of  the  accident  and  the  trial.  No  per- 
son appears  to  have  seen  the  accident.  The  engineer  did 
not  know  that  anything  had  happened  until  his  train  was 
brought  to  a  stop  about  three  fourths  of  a  mile  past  the 
crossing  by  the  brakes  being  automatically  set  by  the 
breaking  of  the  air  line  on  the  train.  The  air  pipe  was 
broken  by  part  of  the  derbis  of  the  buggy  catching  a 
plank  at  a  private  crossing  a  quarter  of  a  mile  south  of 
the  place  of  the  accident.  The  horse  was  found  about 
50  feet  south  of  the  crossing  with  its  left  flank  torn  off 
and  the  body  of  the  deceased  was  found  about  100  feet 
south  of  the  crossing  on  the  east  side  of  the  track.  Parts 
of  the  buggy  were  found  on  the  front  of  the  engine  with 
parts  of  two  broken  whiskey  bottiles.  There  was  a  smell 
of  whiskey  also  on  the  front  of  the  engine. 

The  evidence  shows  that  the  deceased  v/as  in  Mar- 
shall from  about  10  o'clock  of  the  evening  before  the  ac- 
cident and  at  that  time  he  had  a  quart  bottle  half  full  of 
whiskey  in  his  buggy  and  asked  the  city  marshall  to  drink 
with  him.  The  evidence  also  shows  that  he  was  more  or 
less  intoxicated  about  one  o'clock  in  the  morning.  The 
evidence 
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does  not  disclose  his  whereabouts  from  one 
o'clock  up  to  the  time  he  was  killed,  further  than  that  he 
had  during  that  time  driven  from  Marshall  to  the  place  of 
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the  accident.  There  was  no  obstruction  of  any  kind  to 
prevent  a  traveller,  going  north  along  the  public  highway, 
from  seeing  a  train  approaching  from  the  north  after  a 
traveller  got  within  75  or  80  feet  of  the  crossing.  Beynod 
tliat  point  there  were  some  bushes  on  the  west  side,  off 
the  right  of  way,  that  obstructed  the  view  to  some  ex- 
tent. The  headlifeht  on  the  engine  was  burning  as  it  ap- 
proached the  crossing.  The  evidence  is  in  conflict  as  to 
whether  the  statutiory  signals  were  given  but  the  great 
preponderance  of  the  evidence  is  that  the  signals  were 
given.  The  angle  atl  which  the  highway  crosses  the  rail- 
way is  so  acute  that  the  deceased  could  not  help  seeing 
the  light  of  the  approaching  train  unless  he  was  either 
intoxicated  or  asleep.  The  judgm.ent  will  be  reversed 
with  a  finding  of  fact,  that  the  deceased  was  not  in  the 
exercise  of  ordinary  care  for  his  own  safety  prior  to  and 
at  the  time  he  was  killed. 
Reversed. 
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Appellant  prosecutes  this  appeal  to  reverse  a  judg- 
ment entered  against  it  for  $2300  in  an  action  for  per- 
sonal injuries  sustained  by  appellee  in  May  1910.  This 
is  the  second  appeal  by  appellant  of  this  case  to  this  court. 
The  opinion  on  the  former  appeal  from  a  judgment  for 
$2500  appears  in  188  111.  App.  at  page  95  and  states  the 
pleadings  and  the  general  facts  as  shown  by  the  evidence, 
which  are  substantially  tihe  same  as  in  this  appeal  and  it 
is  unnecessary  to  restate  them.  On  this  trial,  the  fourth 
before  a  jury,  a  verdict  was  returned  in  favor  of  plaintiff 
for  $4250.  The  trial  court  on  a  motion  for  a  new  trial 
directed  a  remititur  down  to  $2300,  which  was  entered 
and  judgment  entered  for  that  amount. 

The  appellant  has  argued  on  this  appeal,  as  on  the 
former  one,  that  the  evidence  neither  shows  that  the  in- 
jured was  in  the  exercise  of  due  care  nor  that  the  defendant 
was  guilty  of  the  negligence  alleged.  This  court  held  that 
under  the     evidence     these     questions     were     properly 
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submitted  to  a  jury  and  that  under  the  showing  the  Ap- 
pellate Court  should  not  interfere  with  the  findings  on 
those  questions  since  a  verdict  in  favor  of  appellee  was 
not  manifestly  against  the  weight  of  the  evidence.  The 
evidence  on  this  appeal  not  being  different  from  that  on 
the  former  trial,  the  former  decision  of  this  court  is  res 
ad  judicata  on  those  questions. 

It  is  argued  that  the  court  improperly  sustained  an 
objection  to  the  question  asked  appellee  on  his  cross  ex- 
amination:— "You  understood  it  was  your  duty  to  get  in 
the  clear  when  a  train  came  by  didn't  you?"  The  object- 
ion was  that  it  was  not  proper  cross  examination.  The 
question  stated  a  fact  so  obvious  that  the  sustaining  of 
the  objection  could  not  prejudice  appellant. 

The  witness  was  testifying  concerning  what  he  knew 
about  the  motions  of  this  particular  train,  and  not  as  to 
trains  in  general  or  his  knowledge  of  his  duty  at  other 
times.     While  the  question  should  have  been  answered 


there  was  no  prejudicial  eiTor  in  the  ruling. 

A  doctor,  who  examined  appellee  several  times  after 
the  injury,  was  asked  the  question: — Assuming  that  plain- 
iiT  had  received  a  blow  on  the  head  and  prior  to  that  time 
he  did  not  have  headaches  and  soon  after  the  injury  he  had 
frequent  and  recurring  headaches,  have  you  an  opinion 
based  on  your  knowledge  of  medicine  and  practice  of  your 
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profesion  and  your  examination  of  the  plaintiff  what  was 
the  cause  of  those  headaches?  He  answered  the  ques- 
tion, "Yes."  "Due  to  the  injury."  The  question  was  then 
asked: — "What  injury  do  you  mean?  "The  headaches, 
his  hesitancy  of  speech,  loss  of  memory  was  undoubtedly 
due  to  the  injury  to  the  skull."  The  defendant  moved 
that  the  answer  be  stricken  "as  not  responsive  to  any 
pending  question."  Counsel  for  appellant  say  it  was 
manifest  error  not  to  strike  this  voluntary  statement  be- 
cause appellee  does  not  claim  that  his  speech  was  in  any 
way  affected  or  that  he  suffered  from  loss  of  memory. 
The  motion  to  strike  should  have  been  confined  to  the 
objectionable  matter.  (FitzSimmons  &Connell  Co.  vs. 
Braun,  199  111.  390)  The  answer  being  in  part  proper 
and  the  motion  being  to  strike  the  entire  answer  it  was 
properly  denied. 

Appellant  sought  to  show  in  mitigation  of  damages 
that  appellee  lost  time  in  the  fall  of  1909,  that  he  was 
absent  5  days  and  that  appellee  gave  as  a  reason  for  not 
working  that  he  was  not  feeling  well.  In  rebuttal  of 
this  evidence  appellee  stated  that  he  had  to  lay  off  to  be 
with  his  wife,  who^  was  pregnant,  and  that  the  child  was 
born  November  16,  1909.  Appellant  had  proved  that 
appellee  was  a  married  man  with  a  family.  That  proof 
having  been  made  by  appellant  it  was  not  prejudicial 
for  appellee  to  show  the  real  reason  he  was  absent  from 
work. 

Appellant  also  contends  that  there  was  error  in 
several  instructions 
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that  were  given.  Three  of  the  in- 
structions objected  to  and  criticised  were  given  at  the  re- 
quest of  appellant  and  were  given  without  modification 
as  requested  by  it.  It  is  rather  anomalous  for  counsel 
to  criticise  their  own  instructions.  The  four  other  ins- 
tructions which  are  criticised,  it  is  claimed  limit  the  exer- 
cise of  due  care  on  the  part  of  the  plaintiff  to  the  time 
of  the  injury  and  do  not  require  due  care  prior  to  the  pre- 


cise  time  of  the  accident.  None  of  these  instructions  direct 
a  verdict.  An  instruction  given  at  the  request  of  ap- 
pellant informs  the  jury  that  if  "the  exercise  of  such  or- 
dinary care  and  prudence  on  his  part  for  his  own  safety 
at  and  prior  to  the  time  he  was  injured  would  have  avoid- 
ed or  escaped  such  injury,"  then  he  should  not  recover; 
another  given  at  the  request  of  appellant  tells  the  jury 
that  if  they  believe  plaintiff  failed  to  exercise  ordinary 
care  for  his  own  safety  "at  and  prior  to  the  time  of  the 
injury,  which  failure  proximately  helped  to  bring  about 
the  accident,"  then  you  should  find  a  verdict  of  not  guilty. 
The  instructions  are  given  as  a  series  and  are  the  in- 
structions of  the  court.  The  instructions  given  at  the 
request  of  appellee  do  not  limit  the  care  required  of  ap- 
pellee to  the  time  of  the  accident,  the  language  used  is 
"Whether  or  not  the  plaintiff  exercised  ordinary  care  for 
his  own  safety  at  the  time  of  the  occurrence  of  the  in- 
jury complained  of."  It  is  a  strained  construction  to 
say  that  this 

(Page  4) 
only  required  due  care  at  the  instant 
he  was  struck;  an  ordinary  person  would  understand  it 
as  covering  the  time  and  acts  leading  up  to  the  injury 
which  were  all  a  part  of  the  occurrence.  When  appellee's 
instructions  are  read  with  appellant's  instructions,  the 
jury  could  not  fail  to  understand  that  "at  the  time  of  the 
occurrence"  included  the  acts  leading  up  to  the  accident. 

Appellant  also  insists  that  the  court  erred  in  refus- 
ing to  give  instructions  D  and  I  requested  by  it.  In- 
struction D  instructs  a  verdict  for  the  defendant  on  the 
theory  that  appellee  assumed  the  risk  of  his  employment. 
The  instruction  assumes  to  tell  the  jury  that  appellee  as- 
sumed the  risk  of  the  negligence  of  appellant  and  should 
have  been  refused  for  that  region.  The  correct  proposi- 
tions of  law  contained  in  the  instruction  were  given  re- 
peatedly in  instructions  18  B,  11  A  and  13  A,  which  were 
given  at  the  request  of  appellant. 

Instruction  I  particularly  calls  the  attention  of  the 
jury  to  certain  portions  of  the  evidence  and  then  tells  the 
jury  if  they  believe  such  parts  of  the  evidence  they 
should  find  for  the  defendant.  The  instruction  under- 
takes to  tell  the  jury  that  the  things  stated  are  contri- 
butory negligence  without  regard  to  the  other  evidence 
in  the  case.  The  jury  must  find  whether  the  facts,  as 
stated,   constitute   or    are    not  contributory  negligence. 


There  was  no  error  in  refusing  these  instructions. 
(Page  5) 

It  is  also  contended  that  the  judgment  is  excessive 
but  two  juries  have  returned  verdicts  larger  than  the 
judgment  rendered.  We  cannot  say  it  is  so  manifestly 
against  the  evidence  that  it  cannot  be  sustained. 

Finding  no  reversible  error  in  the  case  the  judg- 
ment will  be  affirmed. 

Affirmeil. 
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SUPERIOR\COAL  COMPANY,    Appellant. 
Aplieal  f>'<^  Macoupin. 

Opinion  by  THOMPSOI^/ 

This  is  an  appeal  prosecuted  by  the  Superior  Coal 
Company  from  a  judgmnet  rendered  against  it  for  $5250 
in  favor  of  Valerian  Simpkus  for  personal  injuries  sustain- 
ed by  him  through  the  negligence  of  appellant.  The  ap- 
pellee was  a  coal  mine(r  and  as  he  was  entering  a  cage,  at 
the  surface  of  the  ground,  that  was  used  by  appellant  for 
lowering  men  into  one  of  its  mines,  one  of  appellant's 
employees  suddenly  and  without  warning  started  the  cage, 
which  dropped  down  the  shaft  and  caught  appellee  be- 
tween the  surface  of  the  ground,  the  side  of  the  shaft 
and  the  hood  of  the  cage,  crushing  him  and  seriously  in- 
juring him. 

Appellant  concedes  that  it  is  liable  for  the  damages 
sustained  by  appellee.  The  only  questions  of  fact  in  the 
case  are  the  nature  and  extent  of  the  injuries  sustained 
by  appellee  and  the  amount  he  is  entitled  to  recover 
therefor. 

The  evidence  shows  that  appellee  at  the  time  he 
was  injured  was  45  years  of  age;  that  by  the  accident  his 
spine  was  fractured  in  the  back  of  his  neck  in  the  region 
of  the  cervical  vertebrae,  and  in  the  middle  of  his  back. 
Two  of  his  ribs  were  broken  and  he  was  also 
(Page  1) 

injured  in  the 
lumbar  region.  After  the  accident  his  urine  contained 
considerable  blood  for  three  weeks,  and  for  ten  days  it 
bad  to  be  drawn  through  a  catheter;  he  spit  blood  for 
seveg-al  months  and  was  confined  to  his  bed  for  several 
weeks  and  is  still  crippled  because  of  the  injuries  sus- 
tained. Before  the  accident  he  was  a  strong  healthy 
man  weighing  195  pounds  and  at  the  time  of  the  trial  15 
months  after  the  accident  his  weight  was  145  pounds. 
Appellee  testified  tihat  he  had  been  unable  to.  do  any 
manual  labor  since  the  accident  but  there  was  also  evi- 
dence tending  to  show  that  after  four  months  he  had 
done  some  work  in  a  meat  market.  Appellee  also  testi- 
fied that  the  injuries  received  had  rendered  him  impo. 


tent.  The  physicians  who  treated  him  testified  that  his 
injuries  are  permanent.  Before  he  was  injured  his  earn- 
ings were  from  $70  to  $80  every  two  weeks  and  for  10 
years  he  had  not  lost  any  time,  when  the  mine  was  run- 
ning. His  physicians  bills  resulting  from  the  injury 
amounted  to  over  $500,  and  he  had  paid  a  hospital  bill  of 
$30.00. 

It  is  insisted  that  the  court  erred  in  overruling  ob- 
jections made  to  questions  put  to  expert  witnesses  and  it 
is  now  contended  that  the  questions  put  to  the  witnesses 
were  improper  for  the  reason  they  embodied  the  facts 
to  be  found  by  the  jury.  The  question  most  seriously 
objected  to  is: — "Supposing  a  man"  etc,  describing  the 
conditions  shown 
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by  the  evidence,  gave  you  a  history 
of  not  being  able  to  copulate,  what  would  you  say  as  to 
whether  his  inability  to  copulate  might  be  from  the  in- 
juries you  found?  The  question  is  hypothetical  and 
leaves  the  jqry  to  make  the  application  to  the  case  on 
trial.  The  question  is  somewhat  suggestive  and  leading 
but  that  objection  was  not  made.  There  was  no  error  in 
the  ruling  of  the  court  on  the  objection  as  made. 

On  the  cross  examination  of  an  expert  called  by  ap- 
pellee, counsel  for  appellant  asked  the  question: — "Tak- 
ing the  sensory  neirve  that  comes  from  between  the  fifth 
and  sixth  lumbar,  where  would  this  nerve  come  from?" 
Ans.  "It  would  come  out  of  the  sacrum,  whether  that 
would  alfect  ones  power  to  move  his  legs  would  depend 
on  how  hard  he  was  injured,  if  one  could  run  and  move 
around  like  an  ordinary  individual  it  would  not  affect  his 
leg  at  all  unless  the  motor  segment  was  involved.  I  have 
already  said  that  I  didn't  know;  it  might  or  it  might  not 
be.  I  have  no  opinion  stronger  than  it  might  be." 
Counsel  then  moved  to  exclude  the  opinion  of  the  witness 
on  the  question  of  the  sensory  nerve  and  its  effeqt  on  the 
body  of  the  plaintiff.  The  evidence  sought  to  be  exclud- 
ed was  that  adduced  by  appellant.  Part  of  the  answer 
was  uncalled  for  but  read  in  connection  with  the  preceed- 
ing  evidence  of  the  witness  there  was  no  reversible  error 
in  the  refusal  to  exclude  the  answer. 
(Page  3) 
The  court  gave  four  instructions  at  the  request  of 
appellant,  the  first  of  which  informs  the  jury  that  if  they 
believe,  from  the  gi-eater  weight  of  the  evidence,  plain- 
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tiff  was  injured  because  of  the  negligence  of  defendant 
as  alleged,  then  the  jury  should  find  the  defendant  not 
guilty;  two  of  them  inform  the  jury  concerning  the  rule 
as  to  an  impeached  witness  who  is  corroborated  by  other 
reliable  evidence  and  the  fourth  instructs  the  jury  con- 
cerning the  measure  of  damages  in  this  kind  of  a  case. 
This  latter  instruction  tells  the  jury  they  "should  take 
into  account  so  far  as  shown  by  the  evidence,  any  loss  of 
time  *  *  *  and  from  all  the  facts  and  circumstan- 
ces in  evidence  fix  the  amount  of  such  damages  at  such 
sum  as  will  reasonably  compensate  plaintiff  for  such  in- 
jury or  injuries,  if  any,  he  is  shown  to  have  sustained." 
The  court  gave  nine  instructions  requested  by  appellee 
which  fully  instructed  the  jury  that  the  burden  was  on 
plaintiff  to  prove  the  nature  and  extent  of  his  injuries 
complained  of  and  that  the  jury  "have  no  right  to  rely 
upon  mere  speculation  or  guess  work;"  "that  before 
plaintiff  can  recover  for  any  injury,  pain  or  suffering,  he 
must  prove  by  a  preponderance  of  all  the  evidence  that 
such-  injury  or  pain  and  suffering  dii-ectly  resulted  from 
being  struck  by  the  bonnet  of  the  cage  at  the  defendant's 
mine,  and  if  you  believe  that  the  evidence  is  equally  bal- 
anced or  preponderates  in  favor  of  the  defendant  as  to 
any  one  or 
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more  of  the  injuries  or  pain  and  suffering  com- 
plained of,  then  in  either  of  such  events  plaintiff  would 
not  be  entitled  to  recover  for  such  injury  or  pain  and 
suffering;"  "that  in  determining  the  weight  to  be  given 
to  the  testimony  of  plaintiff  they  have  the  right  to  take 
into  consideration  the  fact  that  he  is  the  plaintiff  and  has 
a  pecuniary  or  financial  interest  in  the  result  of  this 
suit;"  "that  if  the  jury  believe  the  general  reputation  of 
plaintiff  for  truth  and  veracity  is  bad  in  the  community 
where  he  resides,  then  you  should  take  that  fact  into 
consideration  in  determining  what  degree  of  credit 
should  be  given  his  testimoy;"  "that  ifl  you  believe  any 
witness  has  knowingly  testified  falsely,"  etc,  "that  if 
you  believe  from  the  evidence  plaintiff  did  employ  more 
doctors  and  thereby  incur  more  expense  than  was  rea- 
sonably necessary"  he  is  not  entitled  to  recover  such  un- 
necesary  expense;  that  you  should  not  be  moved  by  pas- 
sion, prejudice  or  sympathy  either  in  weighing  the  evi- 
dence or  arriving  at  a  verdict.  You  should  try  the  case 
with  the  same  fair  consideration  "as  though  it  were  a 


suit  between  a  farmer  and  his  hired  man  or  a  merchant 
and  his  clerk;"  "that  he  is  not  entitled  to  recover  for  any 
lost  wages  which  he  could  have  earned  at  some  other 
gainful  occupation"  and  if  you  believe  from  the  evidence 
"that  since  four  months  after  he  was  injured  the  plaintiff 
worked  in  and   about     a  meat     market"     you     should 

(Page  5) 
take  that  fact   into   consideration  in  determining     the 
amount  of  damages  you  may  award. 

The  jury  by  appellee's  fourth  instruction  should  have 
been  confined  to  a  consideration  of  the  evidence  bearing 
on  the  question  of  damages,  but  there  is  nothing  in  that 
instruction  that  could  mislead  the  jury.  The  objections 
to  the  instruction  are  that  the  words  "as  shown  by  the 
evidence"  and  the  direction  "to  fix  the  amount  of  dam- 
ages from  all  the  facts  and  circumstances  in  evidence" 
and  that  there  is  no  evidence  that  the  sum  of  $30  paid 
for  hospital  expenses  was  reasonably  necessary.  These  ob- 
jections are  of  the  most  technical  kind.  The  evidence  show- 
ed that  appellee  was  in  St.  Johns  Hospital,  at  Springfield, 
five  weeks  and  that  he  paid  $30  hospital  expenses. 
There  was  no  objection  to  this  evidence.  Appellant  may 
not  raise  the  objection  for  the  first  time  in  this  court 
that  it  was  not  shown  that  such  expenses  were  necess- 
ary expenses.  The  instructions  must  be  read  as  a  series 
and  the  instructions  given  at  the  request  of  appellee  di- 
rected the  attention  of  the  jury  particularly  to  the  strict 
rule  of  law  in  every  matter  of  which  complaint  is  made. 
There  is  no  legal  question  in  the  case  that  requires  its 
reversal.  The  meritorious  question  is  whether  the  ap- 
pellee was  injured  to  the  extent  and  the  amount  found 

by 

(Page  6) 
the  jury.  Appellant  argues  that  appellee  is  a  malin- 
gerer and  that  the  verdict  is  excessive.  It  is  not  con- 
tended that  the  appellee  was  not  seriously  injured,  he 
suffered  much  pain  and  is  still  more  or  less  of  a  cripple, 
even  the  experts  for  appellant  do  not  say  he  is  not  per- 
manently injured.  We  think  the  verdict  of  the  jury  is 
sustained  by  the  evidence.  The  judgment  will  be  affirm- 
ed. 

Affirmed. 

(Page  7) 
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Defendant  in  T?rrori 


T.  WILLAHD  RyADY,  / 

/ 
Plaintiff  in  Krror. 


BRHCR  TO 

CIRCUIT  COURT, 
COOK  COUNTY. 


\y 


XR.  PRESIDING  JUSTICE  GOGITWH  delivered  the 
opinion  of  the  oourt. 

Plaintiff  in  error,  who  will  be  referred  to  ae 
defendant,  seeke  to  reverse  a  Judgment  against  him  for 
f634.18,  reoorered  by  defendant  in  error,  hereinafter 
referred  to  as  plaintiff.   From  the  record  it  appears 
that  defendant  was  regularly  served  with  process,  a 
declaration  was  filed,  default  properly  entered,  a  verdict 
of  the  Jury  was  returned  finding  the  defendant  guilty  and 
assessing  plaintiff's  damages  at  the  sum  already  mimed , 
and  Judgment  was  thereupon  entered  on  that  verdict  and 
assessment  of  damages. 

As  no  bill  of  exceptions  appears  in  the  record 
filed  in  this  oourt,  and  the  Judgment  is  within  the  ad 
damnum  of  the  declaration,  it  Ib  impossible  for  ub  to  con* 
sider  the  suggestion  that  the  Judgment  is  excessive.   De- 
fendant contends,  however,  that  the  declaration  failed  to 
state  a  cause  of  action.   Ve  are  unable  to  agree  with  this 
view,  since  the  declaration  not  out  clearly  false  and  fraudu- 
lent representations  made  by  the  defendant  known  to  him  to  be 
false  and  made  for  the  purpose  of  inducing  plaintiff  to  rely 
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upon  them  and  in  olrouiastanoes  in  which  she  was  entitled  to 
rely  upon  them,  and  that  Bhe  did  rely  upon  them  and  was  in- 
jured thereby.   The  etock  delivered  to  plaintiff  was  alleged 
to  be  without  yalue,  and  in  this  state  of  the  record  there  is 
no  difficulty  in  sustaining  a  judgment  based  upon  a  default 
and  an  asseBcment  of  damages. 

It  appears,  howeyer,  that  the  findings  of  the  jxiry 
ar«  In  th«  form  of  a  yerdiat  of  guilty  and  as  assessment 
•f  damages.   In  view  of  the  fact  that  no  plea  was  filed  on 
behalf  of  defendant,  it  in    clear  that  there  could  be  no 
Terdiot  of  a  Jury,  but  we  see  no  reason  why  that  portion  of 
the  Terdiet  irtiioh  finds  the  defendant  guilty  may  not  be  con- 
sidered surplusage,  since  the  jury  included  a  proper  and 
sufficient  assessment  of  plaintiff's  damages. 

As  the  record  fails  to  disclose  any  reversible 
error,  the  judgment  of  the  Circuit  Court  will  be  affirmed. 

ap?ikip:d. 
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.   \         /       MUNICIPAL  COURT 


HANS  SORENSEN,   '\     /)  OF  CHICAGO. 

AppeX^L^)*.  ) 

MR.  I'RESIDING  JUSTICE  (JOODWEI  delivered  the  opinion  of  the 
oovrt . 

Appellant  eeeks  tlie  i-^versal  of  a  judgment  against  him 
which  found  the  ri  ht  of  possession  to  certain  saloon  fixture s 
to  be  in  the  appellee.  The  evidence  disclosed  that  appellee 
originally  ownod  the  saloon  fixtures  and  permitted  then  to  he 
used  by  diiTerent  saloon-keepers  from  March  lat,  1907,  until 
March  81st,  1910,  wlien  the  lease  of  the  pr-emjses  came  into 
poosesBion  of  one  Jasper oon,  who  executed  a  contract  with 
appellee  in  ^?hioh  he  acloiowledged  that  tho  fixtures  were  its 
property.  Afterwards,  appellee  put  in  a  new  icebox,  which 
Jasperson  was  allowed  to  use.  After  Jasporaon  had  boon  in 
posoesoion  a  year  and  a  half,  his  lease  v/as  terminated  by  tho 
landlord,  and  ono  I.^^raon  leased  tho  premises,   ''his  vrao  in 
October,  1911,  and  tn  November,  1912,  appellee  put  in  rvro 
square  tablos  and  twelve  chairs,  and  some  other  fixtures; 
three  ond   one-half  years  after  tlaat,  Lareen  sold  his  lease 
to  appellant}  nothing  was  said  in  regard  t-  the  fixtiires,  but 
appellant  secured  a  bill  of  sale  fro^n  Jar.iperson.  Jasperson 
had  not  been  in  possession  of  the  fixtures  for  tlTree  and  one- 
half  years.  Kiero  was  ample  testimony  to  support  the  finding 
of  the  court  that  the  property  was  in  appellee.  Appellant's 
position  is,  however,  that  anpellee  gave  Jasperson  tho  -iDos- 
session  of  the  property  and  clothed  him  vrith  the  indicia  of 
ownership,  and  that  in  consequence,  it  Iv   estopped  t.-^  deny 
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that  Jaaperson  was  not  the  true  owner,  "'©  think.  In  answer 
to  this,  It  iB  enoui'}i   to  oay  that  Jasperaon  had  not  "been  in 
poaeeesiori  of  tho  -oroporty  for  threo  and  one -half  yea,r8, 
and  that  during  that  interval  changes  were  made  in,  and  addi- 
tions to,  it  by  the  appellee,  and  there  \vas  sufficient  evi- 
dence to  justify  lihe  court  in  finding  that  a-opellee  exercised 
dominion  ovor  it,  rmA   did  not,  in  fact,  at  any  time  hold  out 
Jasperaon  as  the  owner  of  tho  property,  or  act  in  such  a 
manner  as  to  justify  appellant  in  assuming  that  it  v/an  his. 
Moreover,  Jasperaon *s  evidence  would  justify  the  inference 
that  appellant  toiew  thr  t  Jasperaon  had  no  interefst  in  the 
property,  and  that  he  obtained  the  bill  of  sale  from  Jasper- 
aon, for  which  he  paid  01.00,  merely  for  the  -lurpose  of 
clothing  himself  with  some  colorable  appearance  of  title, 
althoufth  he  knew  he  tras,  in  t*eality,  obtaining  no  title 
at  all, 

Ih©  finding  of  the  court  In  regard  to  the  title 
is  amply  justified  by  the  evidence,  and  the  .ludc^nent  of 
the  Municipal  Court  vd.ll  he  affirmed. 

AFFIRIvffiD . 
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ALEX  LAUGER,         \  )  /  OF  CHICAGO. 

Appellant.  ) 


KR.  PRESIDIHG  JU3TIC^,G00DW?jf  deliverod  the  opinion  of  the 
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Appellant  was  cc^ivioted  of  a  violation  of  Section 
1553  of  the  Mxmioipal  Code  of  Chicago,  end  a  judg'  ent  waa 
entered  a,r;ainst  him  aoseasirijcr,  a  fine  of  -50.00  and  costs; 
to  rovorae  this  judgtaent,  h©  prosecia'es  this  appeal. 

The  ooiap3.aint  charged  that  appellant  aold'fealt 
liquors  in  qiiantltlos  of  one  gallon  or  more  at  a  time  with- 
out having  first  ohtained  a.   llconoe  so  to  do.  at  9034  Oom- 
laeroial  avenue,  Cliioago."  llio  oaso  ras  heard  by  t^o  ooiirt 
without  a  ^ury,  and  the  court  found  the  defendant  ruilty  of 
violating  the  ordinanco  and  assosaod  tlx©  fine  already  referred 

to. 

The  statement  of  facte  reciteB  that  the  defendant, 

at  3330  iiast  9 let  street,  Chicago,  Illinois,  sold  to  on© 
Tony  Christ  one  case  containing  twenty-four  bottl3a  of  "beer 
whioh  exceeded  one  gallon  in  quantity,  which  ^7as  delivered 
by  I^anger  to  Ohriat  at  the  latter 's  reaidenoo  at  3360  'laot 
9l3t  street,  Chlcar::o;  tliat  appellant  irao  enployod  by  the  Old 
Rose  Distilling  Gorapany  as  manager  of  ita  ntore  at  0034  Oom- 
niorclal  avenue j  that  there  was  in  effect  an  ordinance,  "being 
sections  1553  and  1E0O  of  the  Revised  Mu-iclpal  Code  of 
Chicago  of  1911?"  that  section  1553  prohibited  tho  oale  of 
any  nalt  liquorc.  in  quantities  of  one  gallon  or  more  without 
obtaining  a  lioon3o  so  to  do  for  the  place  of  business  where 
tho  laalt  llqaor  in  sold,  or  for  the  wagons  vrvn   for  the  purpose 
of  selling  or  offering  for  aale,  vrithout  any  fixed  place  of 
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buBineoB.  Section  1E60  provided  that  any  person  or  cor- 
poration who  should  violate  any  of  the  nrovlalons  of  this 
article  should  be  fined  net  less  than  ;*^?.5.00  nor  more  than 
^lOO.OO,  etc.  :rhG  otatement  of  the  case  further  recited 
that  neither  the  company  nor  the  defendant  had  obtained  a 
license  for  the  place  of  busjjieos  at  9054  Conmercial  avenue. 

For  appellant  it  is  firnt  urged  that  as  he  was 
merely  an  agent  of  the  Old  Roise  DiBtilling  Company,  he  was 
not  liable  for  its  failure  to  proom-'e  c  license.  It  seemo 
a  complote  sjnaxrer   to  thi.3  to  say  that  defend'^nt  was  fined 
booauce  ho  sold  beer  v;ithout  a  license,  contrary  to  the 
provisions  of  the  statute,  it  may  7/ell  be  "^hat  he  would 
havo  been  protected  if  his  osaployer  had  had  a  license,  but 
it  clearly  was  an  offense  upon  hie  part  to  sell  boer  with- 
out obtaining  a  lioonse  hiitseir,  wborc  he  v.-as  acting  for 
a  company  which  had  no  license. 

It  is  nBzt   contended  that  the  complaint  did  not 
charge  that  ho  did  not  have  a  lioonae  to  sell  at  3380  East 
91at  street,  at  v/hich  placo  the  sale  v;as  made,  but  the 
statement  of  the  case  sots  out  that  th.at  place  v/ao  the 
residence  of  the  purchaser.  The  ordinance  required  that 
the  seller  should  have  a  license  for  its  place  of  business, 
and  not  for  the  places  at  which  it  mi.?;bt  sell.  Moreover, 
the  ordinance  clot;rly  contemplated  that  dealers  should  sell 
malt  liquors  in  quantities  in  excess  of  one  gallon  at  places 
other  than  their  place  of  business.   The  facts  disoloae  that 
defendant,  as  agent,  had  a  fixed  place  of  business  within 
the  meaning  of  the  ordinance?  that  neither  he  nor  his  em- 
ployer had  a  license,  and  in  tlaose  circumstances,  he  nold 
Bait  liquor  in  a  greater  quantity  than  one  ^^allon.  'his 
constituted  a  violation  of  the  ordinance,  without  regard 
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to  where  he  may  have  sold  it. 

It  Is  next  contended  that  fh.9   .judf^ont  was  for  a 
Tiolation  of  section  1553,  ^hioh  does  not  preeoribe  a  penalty. 
There  clearly  Is  no  merit  in  this  contention.  Defendant  -jas 
properly  found  guilty  of  the  offenne  charged  in  ooction 
1553.  There  vras  no  violation  o^  S'-ction  1560,  for  that  sec- 
tion provided  no  rule  of  conduct,  "but  merely  prooorihed  the 
penalty.  It  is  also  contended  that  aection  1560  provides  a 
penalty  for  violation  of  "any  of  the  tjroviaions  of  this 
article J "  and  that  it  is  now  ahown  that  the  soctiona  wore 
nart  of  the  Bane  article.  '\1:iQ   objection  is  o"b-riously  tech- 
nical, and  is  susceptible  of  an  equally  tecT'inioal  answer, 
namely,  that  the  statement  of  claiE  reciten  that  these  sec- 
tions 1553  and  1560  constitute  "an  ordinance"  of  the  City 
of  Chicago J  according  to  the  statement  of  the  cane  the  two 
sections  in  themselves  constituted  one  comnlete  ordinance, 
and  consequently,  the  words  "any  of  the  provisions  of  this 
article,"  must  have  referred  to  section  1553.  It  must  also 
be  reraeanberod  that  the  Municipal  Court  has  the  rirrht  to,  and 
does,  take  .•Judicial  notice  of  the  ordinances  of  the  City  of 
Chicago,  and  in  support  of  this  judnnont  \to  inuat,  therefore, 
assumo  that  the  court,  in  taking  judicial  notice  of  the 
municipal  ordinances,  found  that  the  sections  in  question 
were,  in  fact,  a  part  of  the  aatno  article- 

In  view  of  these  conclusions,  the  judgment  of  the 
Mimicipal  Court  will  be  affinaed. 

AFFIRIflED. 


.^1  Mob  ov«d  x^a  td  OT«ffw  o# 

:-;3  rag    .  i^ns:    xlAola 

;  "Jo  *r'  cfja/tt    t-^Idcan 

r    ■  •  t   :'-'t:^  f;nTTc"t  ,b©-3,  ».;.:.; sua 

'00  t>«eitf  lo  W»JtT  i. 


60  -   22M77 


JiklSY  HA3^8CK  HARtB  and  1SDWIX 
B.    ]{AHTS,  Administratora   of 
th«  KfttAto  of  Franklin  r>«   Hanson, 
Deoeaaecl,  \ 


Defendants  In  'Error 


V 

\ 


\- 


CHRIBTIAK  C.   LABUAS,    JR., 
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KRHCR  TO 

CIRCUIT  COURT, 

COOK  CCUHTY. 


MR.   JUSTICE  0* CONNOR  dftllrerod   the  opinion  of 


the  court* 


Sy  this  writ  of  error  it  io  souglit  to  reverse 
a  judgment  reviving  a  former  judgment* 

The  record  dieolosss  that  one  Franklin  H, 
Haneon  brought  suit  in  the  Circuit  Court  of  Cook  County 
against  Christian  C.  Lasman,  Qr,   ana  plaintiff  in  error, 
Christian  0.  Lasman,  Jr.   Service  vae  >tad  upon  plaintiff 
in  error  but  not  upon  the  other  defendant.  Plaintiff  in 
error  was  defaulted  for  Yrant  of  appearance  on  September  11, 
1897,  and  judi^ment  entered  against  him  for  $580.09.   An 
execution  was  issued  and  returned  unsatisfied.   September 
2X,   1897,  a  vrit  of  scire  f^aoias  wae  issued  and  served  on 
Christian  C.  Lasaaan,  Sr. ,  whereby  it  wais  sought  to  niake 
hiA  a  party  to  the  judfinient.   He  filed   pleas  of  th<>  gen- 
eral issue  and  non*joint  liability.   The  oeee  came  on  for 
hearing  and  on  motion  of  plaintiff  the  plea  of  the  general 
issue  was  stricken  from  the  files  over  the  objection  of 
the  defendant  and  a  trial  was  had  on  the  plea  of  non-joint 
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llabUlty,   Tlacrfi  ws.e  a  T««rdict  "Decfsmbur   10,  19CS,  in 
favor  of  th«>  plaintiff,  tviid  on  ]>«o«ab«r  20th,  Judgmttnt 
waa  entered  on  the  Yerdiot.  T'rom   thie  judsment  Laeman, 
Sr«  prosecuted  an  appeal  to  this  eourt.  where  the  judg- 
ment was  reversed  and  the  eause  reaanded.   Lasmnn  y^, 
llartB .  llli  111.  App.  90.   Afterwards  the  cause  was  re«» 
instated  in  the  trial  oourt.  and  on  October  26,  1900, 
on  motion  of  attorneys  for  the  plbaintiff  an  order  was 
entered  disxoioeine  the  suit  without  costs.   February 
24,  1913,  plaintiffs  in  tliat  case  (def«*ndents  in  error) 
filed  a  praecipe  with  th^  clerk  of  the  Gireult  Court 
asking  that  a  writ  of  scire  faoiao  to  rerive  the  Judg* 
aent  of  Gepteatber  11,  1897,  be  issued,  which  was  accord* 
ingly  done.   The  writ  was  served  on  plaintiff  in  error, 
and  on  March  19,  191S,  he  filed  his  pleas.   Afterwards 
the  eause  was  placed  on  the  short  oause  calendar,  and 
oame  on  for  hearing  in  the  absence  of  plaintiff  in  error 
and  his  counsel;  default  was  entt^^red  against  him  and  the 
judgraent  waa  revived,  April  14,  1913.  At  the  next  term 
of  court,  April  38th,  plaintiff  in  error  served  notice 
that  he  would  move  the  court  to  set  aside  the  judgment 
of  revival,  but  the  action  was  not  entered.   A  similar 
notice  was  served  on  July  18th  following,  but  no  motion 
was  entered.   On  Cetober  13th,  a  motion  in  the  nature 
of  a  writ  of  error  coram  nobit;  to  set  aside  the  judgment 
of  revival  was  entered.   This  motion  was  denied,  and 
execution  was  issued  on  the  judgment  January  27.  1914. 

It  is  contended  that  an  assignee  of  a  judgment 
cannot  revive  it  by  scire  facifts  as  was  dene  or  sought 
to  be  done  in  this  oaae.   It  appears  that  after  the  judg« 
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mant  of  1397,  the  plaintiff  in  t^iat  oas*  died,  and  his 
adainietrators  were  substituted.  Afterwards  the  admlnis* 
tratcre  asei|.;ned  the  Judgment. to  Dslsy  H.  Rarts,  and  it  is 
contended  that  the  spire  fja.ciae  proceeding  to  reviTS  the 
Judgment  could  not  be  maintaln^'d  by  her  as  aseignee.   If 
counsel *s  contention  as  to  the  facte  be  conceded,  his  con* 
elusion  as  to  the  law  is  incorrect.   (>')«c.  18,  Chap.  110, 
H,  S.  )«   yurtherisjore,  the  proceeding  to  revive  wa©  in 
the  name   of  the  adrainiati'ators  and  the  execution  issued 
thereon  was  likewise  in  their  name,  and  not  in  the  nane 
of  the  asoi^ee.  But  in  no  erent  can  plaintiff  in  error 
oompleln,  Boone  T.  Gtone.  8  111,  537,   It  is  further 
contended  that  th"  writ  of  acirp  facias,  and  other  papers 
are  ambiguous,  and  that  it  is  Inpoeelble  to  ascertain 
from  them  who  is  seeking  to  have  the  Judgment  reviTed. 
We  agree  that  the  papers  are  very  loosely  drawn,  but 
after  a  careful  consitioration  we  think  they  are  suffi- 
cient. 

It  is  father  urt;ed  that  the  proceeding  by  writ 
^^   •9iro  j^tjipias  to  revive  a  judgment  in  not  a  euit  at  law, 
and  therefore  was  not  properly  placed  on  the  short  cause 
calendar.   Thf»re  ie  no  merit  in  this  point. 

It  is  also  urged  that  the  Judgment  of  1897, 
"being  Joint  against  the  two  Lasiaans,  it  could  not  be 
revived  against  Lasraan,  Jr.*   It  ie  sufficinnt  ansv/er  to 
this  contention  to  say  that  the  Judgwent  of  1897  was 
inst  Lasman,  Jr.  only. 


Plaintiff  in  error  further  contends  that  it  was 
reversible  error  to  default  hira  when  he  had  pleas  to  the 
nerits  on  file*   It  has  been  repeatedly  held  that  it  is 
error  to  default  a  defendant  who  has  pleas  undisposed  of 
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on  film,      'CiAtmlB   y«  CXark.  17  Hi.  393;  kortut .  >t  aJ^  Y. 
AdinoHiAp.  «t  al,  195  Hi,  App,  92. 

Plaintiff  in  error  contonds  that  th«  Judgmant 
of  revival  was  erroneous,  for  the  reaeon  that  them  «aa 
no  JudiTment  to  revlTe,  as  it  was  reversea  by  thin  court 
in  1906,  ^n<k   for  the  furth<$r  reason  that  after  the  oauee 
was  redooketed  it  was  dieioissed  by  an  order  entered  Not- 
ember  21,  1908.  Ix,  xb   obTioua  titat  the  Judguent  of  this 
oourt  in  the  oaee  of  l»agg>awf  v.  Ijarte.  aatira.  in  no  way 
affected  the  Judgment  rendered  against  plaintiff  in  error 
in  1397.   There  was  no  appeal  talcea  froia  that  Judgment  at 
any  time,  and  it  is  equally  obrio us  that  the  trial  court 
in  entering  the  order  of  dismissal  in  1903,  could  not 
affect  the  Jttdgaent  entered  in  1897. 

We  hare  carefully  considered  the  aany  other  points 
urged  by  plaintiff  in  error,  but  think  none  of  thoa  suTfi* 
eAent  to  warrant  a  reversal  of  the  Judfa»nt. 

For  the  error  in  defaulting  plaintiff  in  error 
when  his  pleas  were  undicposed  of,  the  Judgment  of  the 
airouit  Court  of  Cook  County  is  reversed  and  t}ie  cause 
remanded. 
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)  APPEAL  FROM 
T«i  /   )    OlEOUIT  COURT, 

occa:  Gou»TY. 


CHHI3TIAK  C.  XJISMAH,  /) 

Appellant/  ) 


DAISY  H/\KSCH  HAJiTB.  RDflF 
B.  JiARTS  line!.  A,  A.  KUHH,  / 


MH.  JUGTXCT^  O'COIfNCm  delirerod  tha  opinion  of 
the  oo«irt* 

By  thin  appeal  appellant  seeks  to  reriW  * 
deoree  of  the  Circuit  Court  ef  Cook  County,  setting 
aside  a  sale  made  by  the  sheriff  of  Du  Page  County  of 
oertain  real  estate,  upon  oonditlon  that  appellant  pay 
the  purchaser  the  amount  nrhioh  he  had  paid  for  the  pre- 
mises within  fifteen  days,  and  that  in  case  appellant 
failed  to  make  such  payment,  the  bill  be  dismissed. 

The  bill  in  this  case  was  filed  to  enjoin  the 
enforoessent  of  the  Judgnent  upon  wliich  the  sale  was  aade, 
Subsequently  the  property  was  sold  by  the  sheriff,  and 
afterwards  appellant  filed  a  supplemental  bill  setting 
up  this  faot  and  moTed  that  the  sale  be  set  aside.   The 
oase  was  heard  before  the  ohanc^^llor  and  a  decree  entered 
setting  aside  the  sale  as  abore  stated,  for  the  reason 
that  complainant  occupied  the  prenises  as  a  homestead, 
and  the  sheriff  did  not  follow  the  law  with  reff'i-ence 
to  setting  off  the  homestead  prior  to  laaking  the  sale. 
The  facts  of  t)iis  case  are  fully  set  forth  in  our  opinion 
filed  this  day  in  Uarts,  et  al  j^  l^asman.  Oen.  Ho.  22477, 
and  will,  therefore,  not  be  repeated  here. 


N 


\ 


•»M9   -  S9« 


681  .A.I  SOS 


lam  JMS9ik  (  V 


,?'►:;  Jr    TIfJI 


1'  ;Vt/iT; 

rr***  ' 

■-A^    '••  '-• 

!^q<;.A 

t«  noiatqa  mit  ftoiffr/Ioft  .HO 


?rtl 


to  ^iimncO  9;;^%  jiu  to  ltJ;t«ii«     ...    .y.   3bfm  »!.»«  s  9t»i%M 
#aeil»<;i»..  ^t;^,.   r-    :.v.  .      ^....   .  ;  (,^.-'  -. i-    ;  -  .- xvv   isuiu 

,!>(•«■'<  t 'I'll  i' o     -«'^      ffi/f     *r>  ♦      ,  •-'    T-if-.vt^i     .<»-tn     ■^■^ffi'-f     n/t      *>'>rir!l 

mtmmot  9ttt  t«l    ,mi^ji#«  •yoJx  tut  •Lma  nAt  •i^.'lAt*  ^iii«a 
•OBfii'«t»'x    iilw  nxtl  mdi  «oXX«l   ion  tU^  mi<k/f«  n^i   b/TA 

,rv^>i    ,o^    .n*»o   ,5aHfcSti  •!  i&  i^  •JU^^  "^^  X**  "^-^  i»Xi^ 


•8* 

CoiaplAint   iu  mndfi  th&t   the   chanoallor  crrttd 
in  inoorpor'itlniR  la  th«  decree  findingn  of  fact.      It 
le  argued  that  tdiere  a  bill   ia  diamlssed   flndin^a  of 
fact  have  no  proper  place  in  the  decree.      If  v«  assiua* 
that   oo!ine»l*8  eontention  in  thin  regard  le  eorraot, 
it  would  be  of  no  avail,   for  the  reason  that  hiii  bill 
and  Buppleinental  bill  asked  for  affirmative  relief  and 
tha  deoree  awarded  hia  suoh  reliaf  upon  payment   to  the 
purohaeer  at   the   «ale  the  amount  paid  for  the  property. 
There  is  no  aerit  in  th(?   contention. 

Appellant   contenciE!   (1)    that   the  asei^^nee  of 
a  JuUgBient   cannot  revive  it  by   af;ire  facias  I    (2)    tiuit 
a  proceeding  to  revive  a  Juvitjiaent  at  law  by  scire  ;|racia,8 
is  not  a  suit  at  law*  anii   cannot  theroforo  be  placed 
upon  the  short   cause  calendar;    (3)    tmt   the  Judgiaent 
of  1897  was  a  Joint  Judgment  anu   could  not  be  revived 
as  to  one  of   the  parties;    (4)    that   the  Jud^^ment   revived 
Is  erroneoua»  for  the  reason  that  there  was  nc  Judgment 
to   revive,  and  that  the  suit  at  law  in  which  the  Judgment 
was  entered  was  afterwards  disiaissed.     Wone  of  these  points 
are  well  taken,  as  we  have  thie  day  held  in  Harts,   et  a,.\  v.^ 
Lasraan.   i^upra .     Purthprmore  they   could  not  be  urged  in 
ttiio   chancery  proceeding. 

Appellant  further  oontendt;    that  ^en  the  matter 
came  en  for  hearing,   he     was  defaulted,  although  he  had 
pleas  on  file.     Ho  such  contention  was  aade  before  the 
chancellor.     Tlie  only  point  that  was  there  made   in  this 
regard  was   that  the  defendant  was  mislead  as  to  when  and 
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before  «h«t  judge  that  proceeding  wai  to  be  heard. 
Counsel  in  that  oaae  testified  before  the  chancellor, 
and  it  ol«ATly   appears  froa  hie  tf^etlmony  that  he  wae 
notified  that  the  oaue«  would  be  plaoed  upon  the  short 
oause  oalendnr,  and  that  both  parties  treated  the  oause 
as  though  it  were  at  issue  and  properly  on  the  short 
oause  calendar.   This  question  seeas  to  be  an  afterthought 
and  is  urged  for  the  first  time  in  this  court,  which  mani* 
festly  cannot  be  done.   Uornover,  the  error,  if  any,  oould 
net  be  corrected  by  a  court  of  chancery. 

Appellant  contends  that  the  decree  ie  erroneous 
ia  that  no  credit  was  girea  for  $150  which  the  eridence 
shows  was  paid  by  the  executor ef  Lasjoan,  Sr.  in  1892. 
Whether  such  credit  was  ^Iren  does  not  appear,  and  appall* 
ant  cannot  oo^plain,  for  the  reason  that  he  is  not  re* 
quired  by  the  decree  to  pay  the  aaount  of  the  judgment, 
but  only  the  luaount  paid  at  the  sale,  |S5C,  which  is  less 
tbsa  the  amount  of  the  original  judgment  and  interest,  after 
deducting  $150. 

We  hare  oonsid«red  the  nany  other  points  urged 
by  appellant,  but  think  none  of  thea  sufficient  to  warrant 
a  reversal  of  the  decree. 

The  decree  of  the  Circuit  Court  of  Cook  County 
is  affirmed. 
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DANira,  A.    LEVY,    JOHN  V,    TYHRELL  /        /i  /%  r>     T      A 
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CAROLINE  L.  D.  PAYMB,  BT  AB. , 

Leslie  Dudley  Carter,  Interpleader, 

yiiippellant* 
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MR.  JUSTICE  O'CONNOR  delivered  the  opinion  of 
the  court. 

Appellees  brought  suit  in  attachment  in  the 
Municipal  Court  of  Chicago  against  Caroline  L.  D.  Payne 
to  recorer  #6075.   Certain  parties  were  served  as  gar- 
nishees. Afterwards  appellant,  Leslie  Dudley  Carter, 
filed  a  petition  of  interpleader  in  that  oase  claiming 
to  be  the  owner  of  one«half  interest  in  the  photoplay 
or  picture  filn  known  as  "DuBarry",  which  had  been 
levied  on  in  the  attadiment  prooeedings*   The  issues 
raised  by  the  petition  of  interpleader  were  tried  before 
the  court  without  a  jury,  who  found  in  favor  of  appellees 
and  entered  judgment  against  appellant  for  costs*  to  re* 
verse  which  this  appeal  is  prosecuted. 

Appellant  first  contends  that  the  court  coin- 
mitted  reversible  error  in  refusing  to  grant  him  a  change 
of  venue.   The  record  discloses  that  on  July  28,  1915 » 
appellant  filed  hin  intervening  petition.   Subsequently 
several  orders  were  entered  froa  time  to  time  in  the 
natter  and  the  case  was  set  for  hearing  Januaz-y  3,  1916 
before  Judge  Stelk.   On  December  28,  1915,  at  three  o'clock 
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P.M.,  appellant  8«rred  notice  on  oouneel  for  appelleeo 
that  on  Ueoeraber  30th  at  two  o*oiOQk  P.M.  he  would 
appear  before  Judge  Gemmlll  and  present  a  petition  for 
a  change  of  venue.  A  copy  of  the  petition  for  euoh 
change  of  yenue  was  attached  to  the  notice.   It  set  up, 
inter  alia,  that  Judge  Stelk  and  ten  other  Judges  (naming 
them)  were  prejudiced  against  hla,  and  that  he  feared  if 
the  cause  were  tried  before  any  of  the  elOTon  Judges  he 
would  not  reeeiTe  a  fair  trial,  and  that  the  knowledge 
of  such  prejudice  first  came  to  hin  December  27,  1915. 
The  bill  of  exceptions  shows  that  the  cause  came  on  for 
hearing  January  3,  1916,  before  Judge  Stelk.   Thereupon 
counsel  for  appellant  presented  his  petition  for  a  change 
of  venue,  and  stated  that  on  the  30th  of  December  he  had 
presented  the  same  petition  before  Judge  Gernmill  who  was 
sitting  as  motion  Judge;  that  Judge  Gmuoill  refused  to 
entertain  the  petition  because  it  grew  out  of  an  attach* 
ment  case,  and  under  the  rules  of  the  Municipal  Court  such 
matters  were  properly  heard  by  Judge  Btelk;  that  thereupon 
he  requested  Judge  Geinmill  to  transfer  the  matter  forth- 
with to  Judge  Btelk;  that  aiipellees'  counEOl  then  informed 
the  court  tliat  Judge  Stelk  was  out  of  the  city  and  would 
not  return  until  January  3rd.   Judge  Stelk  then  took  the 
matter  under  adviBement  and  continued  the  cause,  and  after- 
wards denied  the  petition.   In  North  Chi  cage  St.  R.  R.  Co. 
Y.  Leonard.  167  111.  618,  the  court  said  (619):   ••Where 
such  a  motion  is  made  when  the  case  is  called  for  trial, 
with  the  attendant  delay  and  inconvenience  in  case  it  is 
granted,  the  petitioner  should  be  held  to  a  striot  compli- 
ance with  the  statute."  And  in  MoOlelland  v^  McClelland^ 
176  111.  83,  the  court  said  (93):   "It  has  been  uniformly 
held  by  this  court,  that  a  motion  for  a  change  of  venue  must 
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be  made  at  the  earliest  praoti cable  moment,  and  not  put  off 
until  just  before  the  cause  is  to  be  called  for  trial." 
In  GlOB  V.  Garrett.  219  111.  2C8,  it  wps  contended  that  the 
court  should  hare  granted  the  petition  there  presented  for 
a  change  of  vanua.   In  that  case  notice  was  giren  July  6th 
that  on  July  10th  exceptions  to  the  master's  report  would 
be  called  for  hearing.   On  Monday  July  10th  the  parties 
appeared  in  court  and  appellant's  counsel  stated  he  was 
then  engaged  in  another  case  in  another  court,  whereupen 
he  was  ruled  to  file  exceptions  to  the  report  by  Vednes* 
day  morning  at  ten  o'clock.   He  then  stated  he  would  pre* 
bably  ask  for  a  change  of  venue  and  that  the  parties  had 
been  trying  to  agree  upon  another  Judge  to  hear  the  cause, 
and  gaye  verbal  notice  to  the  judge  and  opposing  counsel. 
Thereupon  the  Judge  set  aside  the  order  giving  him  until 
Wednesday  morning  to  file  exceptions  and  an  order  was 
entered  allowing  him  to  file  them  by  ten  o'clock  the  next 
morning.   The  following  morning  the  exceptions  had  been 
filed  and  solicitor  for  appellant  presented  a  petition  for 
a  change  of  venue  which  complied  in  all  respects  with  the 
statute,  but  the  judge  ruled  that  the  notice  given  the 
day  before  was  insufficient,  denied  the  petition  and  order* 
ed  the  case  to  proceed.   The  Supreme  Court  in  passing  on 
the  ruling  of  the  trial  court  said  (213):   "The  obligation 
of  a  judge  to  allow  a  change  of  venue  to  one  who  brings 
himself  within  the  provisions  of  the  statute  is  imperative 
and  admits  of  the  exercise  of  no  discretion.   ( Clark  v^, 
People.  1  Scam.  117} .   But  the  statute  requires  reasonable 
notice,  and  what  is  reasonable  notice  in  a  particular  case 
must  be  left  to  the  discretion  of  the  judge  to  whom  the 
application  is  made,  and  that  discretion  will  not  be  inter* 
fered  with  unless  abused.   (Berry  v.  Wilkinson.  1  Scam,  164.) 
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The  cauee  had  not  preyiously  b<>«n  on  the  calendar  of  the 
Judge  who  hnard  it»  but  appellante  had  received  notice  on 
July  6  that  the  exoeptione  would  be  called  up  before  him  on 
July  10.  Ve  cannot  say  that  it  wmt  an  abusa  of  discretion 
on  the  part  of  the  court  to  hold  that  notice  for  one  day 
under  such  circumstances  was  insufficient.*   In  Hutson  y. 
Wood.  263  111.  376,  the  oourt  said  (380):   "It  is  argued 
that  the  oourt  erred  in  denying  the  ccmplainant's  petition 
for  a  change  of  yenue  on  account  of  the  prejudice  of  the 
Judge.  At  the  September  term,  1912,  the  cause  was  set  for 
hearing  at  the  November  term,  on  December  10.   On  December 
3  a  demurrer  to  the  cross-bill  was  argued.   On  December  6 
the  demurrer  was  oferruled  and  leave  was  given  to  answer 
the  eross*>bill,  and  on  December  9  an  answer  was  filed.   At 
4:20  in  the  afternoon  of  that  day  a  notice  was  delivored  to 
one  of  the  defendants *s  solicitors  that  the  complainant 
would  on  December  10,  at  eight  o'clock  A.  M. ,  apply  for 
a  change  of  venue  on  account  of  the  prejudice  of  the  pre* 
siding  judge,  who  was  the  same  Judge  who  had  heard  and  over* 
ruled  the  demurrer.   The  right  to  a  ehmr^e  of  venue  is 
absolute  where  a  party  brings  himself  within  the  provisions 
of  the  statute,  but  the  statute  requires  reasonable  notice, 
and  what  is  reasonable  notice  is  left  to  the  discretion  of 
the  Judge  to  whoa  application  is  made  in  the  particular 
case,  and  this  discretion  will  not  bf^  interfered  with  un« 
less  abused.  (Glos  v.  Garrett.  219  111.  208).   The  affidavit 
of  the  complainant  stated  that  a  knowledge  of  the  Judge's 
prejudice  did  not  come  to  her  until  the  day  the  notice  was 
given  but  did  not  state  the  time  in  the  day  when  she  acquired 
such  knowledge.   The  notice  was  not  served  until  late  in 
the  afternoon  and  the  case  was  set  for  hearing  the  next  day. 
Whether  so  short  a  notice  was  reasonable  was  a  question  to 
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.y  tjQsttftK  nl      **  ^la^ioilluatii  aaw  B«^AndaA^91^  dtu^  iitbau 

bMvyzA  ai  ;rx<*      :(U6£)  Diaa  t-xuM   fid#   .dVC   .1X1  fidS  .bpoW 

a»J:;fliaq  a*;^^U)nJ:j3Xqa!'ro   9tli  ytx^sb  cci  bftinta  layot   arf^   iatff 

•f(i  lo  ttoXi»tft°Tq  9tli  *ktt  JavoeoA  no  At/ner  'f  •a&Btf»  «  -xal 

lol^  tsm  Bsim  »nuBO    ^df   ,SX9X  ,«n»^  i9ifjao^q«a  adl^   I^A      .9^^trt 

tiitfataoda  nO      .OX  iddaiooM:  no   ,an9t  tedmoron  orU   ia  anXiswl 

S'^l^diMttooa  nO      .buuT^ta  Cirar   Iilcf-aaorz&   stii    or  t^-iiXMo*   «  S 

«*w«n«  o^  noTia  a«v  <tVA»I  *3aB  bi»lint»%o  3««  i^rtxiami^  mU 

iA     .b«Xl*t  9mr  'x»«6iw  na  9  afttfkmooQL  ai   i:>a«   ,XXitf«««o^*  tdi 

^  I^i*tril9ii  m»w  f>ti£iorr  m  "^b  iatii  I9  Boomr^tts  firiS  at  OS;^ 

.^n«ftlj.Xqiao8   9tiS  SMdi  aiotioiloa  9*aiMibft9\^b  inis  lo  »ae 

to*}  xXqilA   t  .i^    .A  :(coXo*«   iiHgi*   ^6   tOX  '3»i£nAc»<I  no  bhiow 

•oiq  miJ   lo  ooibvto^^  •rfi   lo  ^nwooon  rro  auoov  lo  ^njaifo  « 

-■xfiTO  litiA  b^/'i^ii  biid  OAV  o^biit  ooura  i*((i  i«ir  odv  .oj^Jtot  ^IJbia 

al   Oirn^T  lo  Ayiivfo   m   oi   ^ifstt  »tf¥      ^loiijuasb  oill   ^«Ill'x 

anoialTO'xei  *KJ-  aijl^lv  IXvanlfl  aaniitf  X^'X^  '  fioifw  »^irXo«da 

tipiioti  »X<fMaae.«t»it  MiaX;c/poi[  t^uiAie.*"  ndi   Jird  ,fityi»t9  9tii  t.9 

!•  noitotoaib  «il;t   o^  itaX  nt  motion  Bid stKnaier  Ml  iadw  brtJi 

SnXttoXj'xaq  aiii  ni  tbaa  «i  no J:;tar  I Xqqa  MM£v  o^   as^vt  oxf^ 

«-ttJV  tfilv  bftTnl^aj^ni   '^tf  :fon   IXlw  noiioioalft  aJLrfi   bna  ,»aaft 

ilrabil'^a  OdT      .  (dOS   ,XX1   tXt  ^iiBirnO   ,r  9oX0)    .bf>ainfa  aaaX 

a*a;^i/t  mm   lo  •^MX^onil  «  i»dS  bt>t»&n  #aiutlaXqmao   •!<#     )• 

9am  •oiion  9x{^  ^^  Adi   lltnu  fti  oi  »««•   ion  bib  9otbut9\q 

WaXojMos  »ifft  no/fir  x»b  9di  at  aail^  Arfi  a^isia  itt  bib  iud  uBrlji 

al  mial  liinr  A«-rtoc  Son  aav  •ttf^n  9sif     .it-abmlirotvi  rfoc/a 

.  rab  fX9a  lulf  ^^lie^H  ^9l  toa  aa<r  •'i«o  otll   hoa  noorrcoila  acti 

oi^  noitaoup  m  aav  •XtfAnoa«»«  aanr  toi^on  a  liorfa   oa  tatfiat^V 


he   determined  "by  the  court  in  vi«w  of  all  the  ciroum8tano«B, 
and  we  cannot  say  that  he  abused  his  discretion  in  this  re« 
gard. " 

In  the  instant  car.e  the  trial  Judge  was  the  same 
judge  who  had  entered  several  orders  prior  to  the  presenta- 
tion of  the  petition  for  a  change  of  venue.   It  appears 
that  knowledge  of  the  prejudice  of  the  trial  judge  and  the 
other  ten  judges  came  to  the  appellant,  as  he  stated  in  his 
petition,  December  27th;  the  time  of  day  do^^^s  not  appear. 
The  notice  was  serred  on  oouasel  for  appellees  i}ecember  sath 
at  three  o'clock  P.M.   We  cannot  say  under  these  oiroumstances 
that  the  court  abused  its  disaretion  in  denying  the  petition 
for  a  change  of  renue. 

Appellant  further  contends  that  he  was  entitled 
to  a  trial  by  a  jury  and  argues  that  by  reason  of  the  stat* 
ute,  paragraph  29,  chapter  11^  R.  S.,  it  ie   mandatory  that 
the  issues  involyed  should  be  tried  by  a  jury,  and  that 
paragraph  29  has  not  been  repealed  or  modified  by  section 
30  of  the  Itunloipal  Court  Act,  which  provides  that  unless 
the  plaintiff  at  the  time  he  commences  hie  suit  or  the  de** 
fendant  at  the  time  he  enters  hie  appearance  shall  file 
with  the  clerk  a  demand  in  writing  for  a  jury  trial,  tM 
isGues  shall  he  tried  by  the  court.   On  July  21,  1915, 
appellant  asked  leave  to  file  his  intervening  petition. 
The  motion  was  entered  and  continued  to  July  28th,  and  on 
that  date  an  order  was  entered  giving  him  leave  to  file 
his  intervening  petition,  and  it  was  accordingly  filed  the 
same  day*   Subsequently  orders  were  entered  at  different 
times,  but  n4   mention  was  made  that  appellant  desired  a 
jury  tried  until  the  case  cajae  on  for  hearing  January  3,  1916, 


<4* 

•^ii»8«-x4  «»if#   oJ  toi^q  it^bro  IjrcofB  b9r»ii»  ftrjC  oiitr  ^^btft 

mXM9<iqjF  il        ,»un^y    -o   '*rinntio  «  tot  £fai#lt«<{  exf^  ^ 

lii   fed!}  9BtHJC   Xiix«;^  »r(.t   to  9T,ibulozq   atit  lo  •9i)9lirona[  imtU 

tiff  al  bvd'iwra  ifl  as  ,inj«IXsqqa  9r(.t   ckt  »«i«o   ««j^t  ae;)   iMfi* 

dS^H  'X9iim»o9\L  H^&liitq<im  lo'i   Xeaavoe  no  bfiT«*t  OMr  •«ii«n  Mif 

-^} '<t9   9ri:t   to  rro3Af>T    iff  tjuti   Bi9i/^tm  bfi.     ^.w ,     ,  xrf  Imit^    ^  9i 

ttoJt^ftvn   <'i  tai^ibom  10  br^lMoq^-i  ne»(f  ion  ^nd  Qt  Jlq^sx^axsq 

■••Xntf  J-Affi^  'i9btr9%q  /ioxdv  ,ioA  ^^nu/oT  iBtviolmrk  91O  lo  OC 

-»b  ail^  to  ituH   sir!  s^oaMBEOo   orf  ».T»i?       ;♦    ■«  "^"^inlalq  »ilJ 

•£il   Ilarfa  »oaiiY«9q40  a  lit  aiolaa  »„     „.. .       .,    ._:  j-{tfibaal 

94i   (IaIii  ^iit  x^  'xo'^  :ttilitiw  ai  btisB^b  a  ^tiaXo  •Ai  Ati^w 

«(JX(?I   ,X3  v:^^'t-  nO      .ii.  00   ail^  X<'  l^i'Z^  •'  Ilcrfa  Q^xraal 

,aoX7x^9q  ^jt(:i*«r^f«J;ii:   aiti  sin    :>)   araaX  j>»){f(a  ^j«8Xia<)(« 

no  i»oa  ,iU8&  ^Xul  oi  i>9bflXJ^nco  isnA  i^aia^na  acnr  notJota  o/iT 

aXXl   oi   avxaX  aiXil  anlTls  b«T9;to9  aanr  Y9J»io  aa  a^itD  ijuit 

9i<l  b«>X^t  x-^^^xoooA  a«v  iX  uaa  ,noxiXta4  ytXiiarza^tAl   alif 

^fla'xBllib  ta  i»ata^n9   srcftw  atai>«o  t-&Jfl9i/paacri:2l      .\ai>  axaiui 

A  b9tlai*b  trvill9^^A  iatii   •ban  a^tw  iroX^aaM  aa  Jiid   .aoKli 


irtien  appellant  tendered  six  dollars  to  the  clerk  and  then 
to  the  Judge  and  demanded  in  vrltlng  a  trial  by  a  jiury. 
In  the  case  of  Morriaon  Hotel  &   ueatanrant  Co.  Vjj,  Kirsner, 
246  111.  431,  the  Supreme  Court  hsld  that  the  prorisions 
of  section  SC  of  the  Municipal  Court  Act,  above  referred 
to,  are  valid.   Section  2  of  the  Miuiiolpal  Court  Act  pro* 
video  that  all  prooeedings  for  the  trial  of  th«?  right  of 
property  where  the  amount  involved  is  morp  than  #1,000 
shall  be  desii^nated  as  firot  clasi?  cases,  and  when  the 
amount  is  less  than  $1,0C0,  fourth  class  cases.   Section 
30  of  the  act  requiring  a  demand  in  writing  in  case  a  Jury 
trial  is  desired  applies  to  these  two  classes  of  cases.   The 
provisions  of  the  act  therefore  esqpressly  cover  the  proceed* 
ings  in  the  instant  cas*,  and  as  appellant  did  not  demand 
a  Jury  when  he  filed  his  intervening  petition,  the  matter 
was  properly  tried  by  the  court.   Furthermore,  the  record 
affirmatively  shows  that  on  the  trial  appellant  tendered 
the  six  dollars  costs  provided  for  in  section  56  of  the 
Municipal  Court  Act,  and  demanded  in  writing  a  Jury,  as  re« 
quired  by  section  30  of  the  act*   It  is  obvious,  therefore, 
that  appallant  proceeded  on  the  theory  that  he  was  not  en- 
titled to  a  Jury  trial  without  a  demand.   He  took  no  such 
position  in  the  trial  court  as  he  h£.s  taken  in  this  court, 
and  it  is  elementary  that  one  cannot  shift  his  position  in 
a  court  of  review. 

Appellant  further  contends  that  the  evidence  does 
net  show  that  the  defendant  in  the  attachment  suit  was  in* 
debted  to  appellees.   The  evidence  clearly  shows  that 
appellees  had  rendered  services  and  advanced  certain  moneys 
for  the  defendant.   Th-?  evidence  as  towhether  appellees 
agreed  to  render  the  services  and  advance  the  moneys  to 


a»iii  >ma2  liflo  •ni   o^  nalXoi»  xjta  b«-xelin9^  tnBlX«qqji  mite 

*fluJ.alT«aq  »rf^   .'^BtU   bl9ti  /nuoO  «M»«4tfa  •AS    ,I£^   .1X1   d^S 

fcoTTs'ttti  9VodM  ,#oA  Hw«r    Xaq[l*imrk^  ©K^t   lo  OC  Holdo»«  lo 

-9n<j  ioK  SiuoT)   X^vrJtoiawK  »rfj  "lo  S  itojc*p9«      *MX«v  ••x*  ,o^ 

lo  td'iil-  o  Xait^   »(f.t  To'i  »»rrift»£>£>oaq    CXi?   ^arfi"   sefcXr 

000,  X«   nntlS  "^-X'jffi  «i   bi»TXaYrrt   tauttiati  9cit  Bitniv  V*««»^« 

9i{4   n«<(v   i>flA   ,«*«Mi   i!I8bX9    tft^i't  9n  lb9tjMiKi<!9i»  stf   X£atf(» 

noX^oafi      .n««flo   y»»Xo  dtiuot   ,300,19!  fijsrti-  o«»»X  aJr  t«u#«flj» 

i^ut  J»  •a«o  nX  8«X^ii/r  irJ:   .  .  anXiii/p*^  »»«  m(«  lo  99 

»rfT     .aeBAo  Yo  onaMtXo  <rr^  9^'^?ii  oi  9i»ii^\its  b9ilsi  .:  ox  Xi^^'Xl 

-basoo-xq  adi   tftvoo   xXaanj-xtixo  •-jotirt&rt:*   #o«  «ri;r   '!•  iict->i«lv<yxq 

t9J&rjr  9[ii    ,noX.tX^»q  3Cic«T-r*Jax   airi  b^Xl"*  »ri  KOrtv  v*ft»t  * 

is»'r»i)n*i   ;fr>nXX«C!qa   Xelfi"   nrtl  no   lariJ   avai'.e   ^Xoyli^xiaiTtltla 

^9%QlmT9di   .auolTtfo  aX  il      *ioa  ntiJ  \q  OS  aoX^aaa  ^  ^oiXup 

•an   ion  «««  9iJ  i4ci^   \Ct«*^'^   '*ft^   "^  i>^b9990t.<i  itutlLs^HA  imiii 

tLouB  •a  a(ooi   %K     .itfuKoob  «  iucdtim  l»iiS   \;iisl  s  ot  b^XJlt 

tiiu 00   aXfU  aX  anUMi   Z3ii  »i{  m»  ituuo  Izlti  an^  nl  noX^Xaa^ 

jiX  RoiiXaoq  aXd  J^lXtla  #oftn«&  ano  ^Mii  x^Miv9tn9£9  bX  .'1  baa 

.vaXva-x  lo  ixuuo  m 

BOUU    •OIJ"'/  -t  .    *     fi7j         ^r^J     Ui>.'*i  I  ""  yj      -    iii.Ji.i--x     jii.  i,LOif^A 

•bX  tMT  Jiua  Sn9Ml9MJiM  *iiii  nl  ttmimfl^b  r^tli  ^atli  k<j.  ^   ..ua 

^tdi  Bwo'la  xXiJtoXn  a^nr'blr*  'OxfT     .MalXtKigs  o^  b9S(i:yb 

e  .' ::o  •  nlA*i*o   ^*o^«T^a   ixia  n»ttn.9a  b9n9btn^   b  ui  •••ilaq^e 

asoIXoqqfl  tftili^ifwo*  sa  aonabXv©  frtt     .*tfte^ttf>  f->b  arf;^  toTk 

o:   la-^iaftdM  r»tfi  >r*-.>rf'-     ^^-  «»oXrraa  »rfi  fhavt  oi  iMni« 


••p. 

appellant  upon  a  oontingtnt  basis,  or  whether  the  defend- 
ant there  agreed  to  pay  appellees  for  such  serylces  and 
dlsbxirseraents ,  was  conflicting.   The  court  sav  and  heard 
the  witnesses  on  the  stand,  and  after  a  careful  consider- 
ation ve  are  unable  to  say  that  his  finding  that  there  was 
SYidence  of  some  indebtedness  of  the  defendant  in  the  attache 
ment  suit  to  appellees,  is  against  the  manifest  weight  of 
the  evidence. 

Appellant  further  acntends  that  the  court  should 
hare  found  th»-t  ho  was  the  bona  fide  owner  of  the  one»hc.lf 
intereGt  in  the  photoplay  or  picture  film  under  an  as8ign<* 
ment  froia  hie  mother,  the  defendant  in  the  attachment  suit. 
The  court  found  t>iat  the  assignrjient  to  appellant  by  his 
mother  was  fraudulent,  oollusire  and  inTalid  as  against 
the  claim  of  appellees.   It  would  serre  no  useful  purpose 
to  analyze  the  evidence  in  this  re^,Brd.   Suffice  it  to  say 
that  we  have  carefully  considered  it  and  are  clearly  of  the 
opinion  that  the  court's  finding  was  fully  justified. 

It  is  further  argued  that  the  judgment  is  erroneous 
in  that  the  record  discloses  thdt  appellees  prior  to  the  trial 
had  assigned  all  of  their  interest  to  one  King,  which  asBign- 
ment  wate  filed  of  reoe>d  and  introduced  in  evidence,  and 
therefore  appellees  had  no  claim  against  the  defendant  in 
the  attachment  suit.   It  is  immaterial  to  the  defendant  in 
the  attachment  suit  whether  such  assignment  had  been  made. 
Sha  I  could  be  compelled  topay  the  money  only  once.   The 
filing  of  the  assignment  was  only  for  the  purpose  of  pro- 
tecting the  equitable  interest  of  the  assignee.   Defendant 
cannot  take  advantage  of  it.   Boone  v.  Ktone,  8  111.  637. 
It  therefore  follows  that  appellant  cannot  Guooessfully 
urge  this  point. 


•V- 

bam  9nvi-vt9n  iSt^im  yoI  ««ftll9<:;q«  y,He(  OJ    b««-xa<B  '»i-ixfi   in* 

*tv^bisrr«t>    Xi;?«x«o   a  io^Ib  bojs   .iktsla   •>rfi  no  toBaftaii:w  »ili 
OAV  9'XGif(i   JiiKi  anifmrt  aid  teAi   "(A*   -^^   fl^ItfAcn/  eru  9V  iieJi^A 

io  tiljuisw  ^astirtJMx  9d;r   ^aalx.  ,  :^a9XIaqq«  al  ^lua   :tn«a 

•  eoaeblTa  oiit 

^ilaH-ai-o  ar!^  ^a  'lAnwo  ^kiJ  fft^  mAi  bmw  ad  inAt  oauo'l  erjuf 

•frsiaoA  am  to^ov  otiit  aijii^nlq  to  ^Xqo^^otiq  ofU  nl  JaAaa^al 

•  ijtua  itnMai{ojii«0  a/ii  aX  lruitaolaZ>  0£(.t    ,-tftxMQoi  aid  Matl  ornaa 

.tajslji;fi#(  aa  bXI^rai    orui  aTiSirXIae    , ;)'noXi/hu«it  *o*  z^tHoa 

aaaqvirq  Xulastf  aa  aviaa   bSvc-       .      . -iaaXXwfrqK   to  bUjsId   9fl,t 

Xaa   o;f   ;ti   &oil1i;C      .J!>i«>^a*i   oiK;J    nX   sM>rtaMve»   «ii*   ozxlanf^   oi 

9£t  to  tlxm^Io  atis  tnu  il  J^ai^&xanoo  '\(XXi'-'Yo'Xj«>  «v«cf  «y  ^Adi 

•heXlXtQut  ^XXiil  a£«r  i^iiKiXIt  s'^iuoo   jfl-^  i«<:(^  naicXqo 

«uoarcti:?<    ^i    ^-^nrtt^but  *i'-l    lad*   i3»&9^«  i^s/irio'r   aX  ;M 

L»tit  arij  .xtq  aadXXaqqajAmf.^   aoaoZaaXt  AiooaT  od^   J/ir:.^  cX 

-cqilnajB  doiilv  t^X^  f>no  a^  iaei'^ii'il  linjdi   la  XXa  bftnsXaaA  JtMid 

btio   ««ori»fc.tTi»  ni   bflDwbot.i    i        /;  £>«aoan  Jo  fcaXil  *aw  ;fnaM 

bX  ^'Y«ti>na')oi.>   -<>r(^   ^«nx«pfi  atX/tXo   on  i>iu{  aa^XXaqiia  vaolaiftxll 

aX  tnAbn'tl'.yb  ^I'-f  9S  XaXicalAffncti   aX  ^I      *::is39  lAaoKlOAJia  axf^ 

•a tan  naacf  bad  iflaotrqiXMUi  dajva  vadlaifv  ^Xu«  AmmImii1«  adit 

adt      .acno  %Xno  Y^naot  %rri  ->^qat  JHiXXaqjaoo   «J  bXiiOC^t;  o4ii 

-ortq  to  9U0qiixsri  ^t  aat  x-tao  *<"v  laa/rj9i^aa«  am   lo  ^XXil 

>}RAbne»t*)>i      .ftdfr^taajK  pdl  )o  #i4a79tfnX  aXila^Xupa  tydj  ji^HonJ 

.VCfi   .Xli  a   .ataiS  jX  >^ft^     '^J   'J^  •^KiOMrbm  osUil  ionxiaa 

XXrt;l3«floou«    *onrtao   ^naiXttqq^a  ijuW   avoXXot   diotanodi   ^1 


Appellant  further  argues  that  the  eyidence  shows 
that  the  df^fandant  in  the  attaohnifnt  suit  was  not  j.ndehted 
to  appellGOS,  fo::  the   further  reason  that  it  appears  that 
Appellees'  claim  against  the  defendant  was  for  legal  ser« 
Yioes  rcndersd  in  a  shanoery  proceeding  in  which  the  defend* 
ant  in  the  attahhiaent  euit  was  coniplain;xnt ,  and  in  that 
proceeding  appellees  also  represented  a  receiver  appointed 
"by  the  ccurt«   There  is  no  merit  in  this  contention,  as  the 
eridence  tends  to  show  tha-t  no  charge  was  made  by  the  appell- 
ees for  the  services  rendered  the  reociver,  and,  moreover, 
it  does  not  appear  that  the  interests  of  ccirjplainant  and 
the  receiver  'varo   adverse. 

Appellant  further  contends  that  the  evidence  shows 
that  the  defendant  in  attachment  was  not  insolvent  at  the 
time  of  the  assignnent  from  her  to  appell&nt  of  the  pro- 
perty involved,  and  therefore  the  conveyance  was  not  fraudu* 
lent  as  to  appellees.   The  defendant  in  the  attachment  suit 
introduced  evidence  tending  to  show  that  she  had  property 
in  Hew  York  and  Ohio  more  than  sufficient  to  pay  any  claim 
that  appellees  had  against  her»   The  court,  howev«r,  found 
from  the  evidence,  aad  we  tbinic  his  finding  was  justified, 
that  thfi  assignment  was  merely  colorable,  and  that  no  assign- 
ment was  in  fact  made. 

Complaint  is  made  of  ether  errors  of  the  trial 
court,  "but  after  a  -jarsful  consideration,  ?/e  are  of  the 
opinion  that  nono  of  them  oonsititute  reverDiljle  error. 

The  judgment  of  the  Mimicipal  Court  of  Chicago 
is  affirmed. 

A77IHMSD, 


-fc- 

liotaio^fta  ^erlAooi  «  boiii9S9'V¥ot  of.l^  •eoXIorrq«  ^nU^svooiq 
•ri;t   ■«   ,noi^rr©Jrcoc    iJtf{;f   nJt   ii-rejn  oa  ex   »t'»riT      .J:xwoo   sxlt  \fS 

jTavofj-iow   ,  ?iax:    ,i'?Tio^»'t   eKi   baiabn^-s  BftaJhrisa   9r(,t  tot  •&• 

•voKa   •300  ii  ire  etfd^   ^wf^   8ba»iJi«o   -]:«i(;f'u/1;  ;^fiitllfts[^ 
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APPEAL  FROM 
MUHICIPAL  CO'iRT 
01*  CHICAGO, 


HR.  JUSTICE  O'CONNOR  delivered  the  opinion 


Of  the  oourt. 


This  appeal   is  prosecuted  to  reverse  an  order 
of  the  Municipal   Court  of  Chicago  denying  appellant's 
motion  to   vacate  a  Judgment  of  $1,566«83,   entered  hy 
confession.      In  support  of  the  motion  to   vacate  appellant 
submitted  one  affidavit,   and   the  only  question  for  our 
consideration  is  ivhether  such  afidavit  set  up  a  primf^ 
facie  defense.  State  Bank  of  Clinton  v.   Parkhuret. 

155   111.   App.    101;   Blue  ^j^  Eeenan.   130  111,   App,    312; 
Dionne  v.   Matgenbaugh.  49   111.   App.    527;   llastin  T>   Richard- 
son,  134   111.   App.   252* 

The  affidavit  was  made  by  one  Denis  L.    BGsrmon, 
irtio  avers  that  he  has  been  for  eleven  years  last  past   the 
discount  teller  in  the  iitockmen's  Trust  &  Savings  Bank; 
that  appellant  has  a  valid  defense,   in  that  the  note   in 
sviit  was  without   consideration  and   that  it  was  executed 
and  delivered  under  the  following   circiimetances:      Appellant, 
P.    J.   Harmon,   was  president  of   the  Stockmen's   Trurt  &  Sav» 
ings  Bank,   and  prooured  the   ^^^j,  ^^   ^^an  to  appellee's 
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intestat*,  LoulB  H*  Mahnke,  during  the  years  1908  and  1909, 
#11,000;  that  said  sum  became  due  and  owing  from  Louis  H. 
liahxika  to  the  bank  about  March  S,  1909;  that  7«{ahBka  vas 
then  unable  to  pay  the  indebtedness,  but  shortly  thereafter 
he  was  to  reeelTS  from  a  railroad  company  a  sum  of  money 
more  than  sufficient  to  oorer  his  indebtedness  to  the  bank; 
that  the  bank  insisted  that  appellant  procure  Mahnke  to  pay 
hi*  indebtedness  to  it;  that  appellant  informed  LSahnke  of  the 
bank* 8  demand,  and  thereupon  Mahnke  agreed  to  pay  the  bank 
out  of  the  money  he  was  to  receive  from  the  railroad  company, 
and  in  consideration  of  Mahnke* s  paying  his  ind^^btedness ,  he 
demanded  1^1,000  from  appellant;  that  pursuant  to  said  de» 
mand,  and  In  order  to  secure  the  payment  of  Uahnke^e  indebted*- 
ness  to  the  bank,  appellant  executed  and  delivered  the  note  in 
suit;  that  Mahnke  never  paid  his  indebtedness  to  the  bank, 
and  that  the  cofisideration  for  which  the  note  was  given  en<« 
tirely  failed;  that  said  Mahnke  during  his  life  time  nerer 
requested  payment  of  the  note. 

We  have  carefully  ccnsidered  the  several  conten* 
tions  made  by  appellee  as  to  the  insuff ioieney  of  the  affi- 
davit, and  idiile  it  may  be  that  the  facts  set  up  are  not 
averred  with  the  certainty  required  in  formal  pleadings, 
yet  we  think  it  was  sufficient  in  subetancf^  to  establish 
a  prima  facie  defense  to  the  note,  and  that  the  court 
should  have  granted  appellant *s  motion  to  vaoate  the 
Judgment  and  give  him  leave  to  defend* 

The  order  of  the  Municipal  Court  of  Chicago  is 
reversed  and  the  cause  remanded* 
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l>«f»ndan%^in  Erro 
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MR.  JU3TIGT.^  TAYLOIi  delivered  the  opinion  of 
the  court. 

The  plaintiff  (plaintiff  in  error)  having 
brought  suit  in  the  Municipal  Court  against  the  defendant 
(defendant  in  error)  for  the  sum  of  $250.00,  for  money 
paid  to  the  defendant,  contends  here  that  the  trial  judge 
erred  in  rendering  Judgment  for  the  defendant. 

Plaintiff  in  hie  amended  statement  of  claim 
sets  forth,  among  other  things,  that  his  claim  is  for 
the  recovery  of  the  sum  of  $250.00,  paid  by  check  dated 
September  18,  1911,  to  the  defendamt  eorporation;  that 
said  money  was  received  by  and  used  by  the  dJ'fnndant  cor- 
poration for  its  benefit;  that  he,  plaintiff,  received 
ne  oonsideration  for  the  said  aura  of  money;  that  there 
was  no  express  agreement  between  the  plaintiff  and  the 
defendant  corporation  with  referenoe  to  the  retiurn  of  the 
■aid  sum  of  money;  that  under  the  law  th<?re  is  an  implied 
agreement  for  the  return  of  the  said  money  to  the  plaintiff; 
that  the  defendant  although  often  requasted  has  failed 
and  neglected  to  return  to  plaintiff  the  said  sum  of 
money.   The  doff^ndant  in  its  affidavit  of  merits,  denies 
the  debt  as  set  forth  in  plaintiff's  statement  of  claim, 
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aad  Btates  affirmatiy«ly  that  the  plaintiff  did  pay  te 
on«  C.  a.  Lunley  th«  aum  of  |25C,  pursuant  to  a  certain 
agreement  eTideniied  by  a  reoeipt. 

The  plaintiff,  a  Btockholder  of  the  defendant 
oorporation«  on  Gepteuber  13,  1911,  attended  a  meeting 
of  its  Btockholdors,  at  which  thnre  were  present  a  number 
of  the  stockholders «  directors  and  officers  of  the  defend* 
ant  corporation*   At  that  meeting  the  subject  of  the  in* 
pairment  of  the  capital  stock  of  the  defendant  company 
was  discussed,  as  the  insurance  Bepartasent  of  the  State 
of  Illinois  had  demanded  that  a  certain  amount  of  money 
must  be  deposited  with  the  state  or  the  oorapany  would  h&re 
to  cease  its  insurance  business.   At  that  meeting,  aleo«  a 
certain  amount  of  money  was  advanced  or  agreed  to  be  ad* 
▼anced,  and  the  plaintiff  gare  hi?  check  for  |250  and 
reeeired  therefor  a  receipt  as  follows: 

"Chicago,  Sept.  18th,  1911. 

Beceired  of  R.  J.  Ottredgo  Two  Hundred  Fifty 
and  no/lCC  Dollars  in  full  payment  for  12^  shares 
of  Union  Life  Ins.  Stock  same  to  be  issued  in 
easo  impairment  is  removed,  otherwiso  money  to 
be  returned  to  him. 

(Signed)   C.  0.  Lumley,  Trustee. ** 

Altbgother,  at  that  meeting,  $19,520  was  ndvaneed 
or  agreed  to  be  advanced.   The  evidence  shows  that  on  Oct* 
ober  6,  1911,  a  check  for  $19,520.33,  the  amount  obtained 
as  the  result  of  the  meeting  on  September  18,  1911,  was 
given  by  K.  P.  Strandberg  Co.  and  subsequently  turned  over 
and  paid  to  the  defendant.  Union  Life  Insurance  Jo.,  and 
that  the  |250  paid  by  the  plaintiff,  for  which  he  received 
the  Lumley  receipt,  was  part  of  that  payment.   On  September 
20,  1913,  the  plaintiff  wrote  to  the  defendant  company 
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stating  that  "as  the  stook  has  n«ver  bean  issuod  to  m«; 
woiild  requaet  that  you  kindly  return  tha  money  thereon," 
and  on  September  23,  1913,  the  defendant  anewnred  plain* 
tiff's  letter  of  the  20th,  in  part  as  follows:   "ReletiTa 
to  the  $250  you  aubsoribed  in  r>ept ember,  1911,  beg  to 
state  that  this  money  oannot  be  returned  to  you.   If  you 
will  send  ue  your  check  for  #250  we  will  then  issue  you 
25  shares  of  stock."   The  evidence  further  shows  that  ths 
impairment  to  the  stook  of  the  defendant  company  was 
remoTed*  At  the  oloeo  of  the  eridc^nce  the  court  sustained 
a  motion  of  the  defendant  corporation  to  dit^miss  the  eas* 
on  the  ground  that  the  plaintiff  had  failr>d  to  mak^  out  a 
oass  against  the  defendant  corporation  and  entered  Judis* 
neat  for  the  defendant. 

The  question  arises  whether  the  plaintiff  suffi* 
eiaAtly  prorad  the  oause  of  action  sst  forth  in  his  state* 
nant  of  claia.   The  defendant  claims  that  thnre  is  no  oooi* 
patent  STidence  in  tha  record  showing  any  payment  by  the 
plaintiff  to  the  defendant  of  the  $250,  or  an/  other  sum; 
that  the  transaction  described  in  the  plaintiff's  evidence 
is  but  a  personal  transaction  between  the  plaintiff  and 
one  C.  Q,   Lusdey,  who  Ib  not  shown  to  be  an  agent  of  the 
defendant,  and  that  th^re  is  a  rariancc  between  the  stnte- 
Bant  of  claim  and  the  proof. 

ObTiously  the  erldenoe  sufficiently  demons tratea 
that  the  $250  which  the  plaintiff  on  September  13,  1911, 
paid  at  a  meeting  of  ptookholders  and  officers  of  the  defends 
ant  company,  to  "C.  G.  I.uola  >,  Tructee,"  was  paid  oyer 
through  B.  P.  Strandberg  Co.  on  October  6,  1911,  to  the 
defendant  corporation.   Then  the  reffeiPt  of   September  18, 
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,xr«X   ,01:  iBdmSKf  'I'tt&.ytmi  idw  3(S«  anu   J^li 
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1911,   is   to   the  eff«ot  that  the  $260  was  in  full  payment 
for  12-^  8har*8  of  stook  in  the  defendant   corporation,  which 
stock;  waB   to  be  ieaued  eubsequently  to  the  plaintiff   (in 
case  thf>  isipairment  was  reiaoYed)    '^otherviaa  it  was   to  bt 
returned  to   him."     And,   further,   the  inpairraent  was   remoyed 
and   the  plaintiff  thereupon  was   entitled  to  12^  sharee  of 
the  defendant   company* n   stock  or  a  return  of  hie  money. 
OT«r  two  years  elapsed  in  which  he  did  not  reoeire  either 
the  12i  s^iares  of  stoclc  or  the  <I250,      The  plaintiff  might 
hare  sued  for  epeoifio  performance  and  undertaken  to  obtain 
the  12i  shares  of  stock  to   which  he  was  entitled,   but,   as 
the  defendant  saw  fit   to   refuse  to  giye  him  the   stock  or 
his  money  baek,  we  see  no   reason  why   the  plaintiff  was 
not  entitled  to   sue  as  he  did,  at  law,  for  the  $250  wrong* 
fully  retained  by  the  defendant  company. 

The  plaintiff  in  his   statement  of   claim  eets 
forth  quite  exactly  what   the  nature  of  his  Uenamd  is,  and 
that  wo  conceire  is   sufficient.      Also,   that   statement  is 
entirely  consistsnt  with   the  evidence.     The  e-widencc  as 
to   ta<3  meeting  of   the   stockholdere  and  officers  of  the 
defendant,   as   to    the  receipt   signed  by  Lumlay,   Trustee, 
together  with  the  testimony  of  Strandberg  that   the  $250 
of  the  plaintiff  was  included  in  the   cheek  for  ^19,520.38, 
which  was  paid  oyer  to    the  defendant   corporation,  all 
taken   together,    certainly  make  our  a  prima  facie   case, 
oonsifitent  with   the  plaintiff* s  statement  of   claim  and  in 
support  of  it,   against   the  defendant   corporation.      The 
plaintiff's   statement  of   claim  r'  cites   that   the  defendant 
recnired  the   plaintiff's  money  without   oonei deration;    that, 
therefore,   there  is   implied  a  promise  to   pay  it  baok. 


ni)  IttXlflijiXq  *tit  01   i(IJn«t/p»a«ri;8  ftoimal  nrf  0S  tkow  liooin 
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^ij^t   ;ftojfciftt»K)J:iHao  ^MOjf^Xv  X«n<3u>  t'^^i^niAlq  adi  b«Tl7)09'x 
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The  court  in  7lrBt  National  Bank  t.  Gatton.  172  111.  626, 
uses  and  sanctions  the  following  language: 


"It  is  the  well  reoognixed  doctrine  that 
the  action  for  money  hddand  rnoclTed  may  be 
maintainnd  wheneTer  the  defendant  has  obtained 
money  of  the  plaintiff  which,  in  equity  and  con- 
selenoe,  he  >i&s  no  right  to  retain.  *  *  ■»     vfhen 
money  has  been  tyms  reccired,  the  law  iaplies  a 
promise  to  pay,  notwithstanding  there  was  no 
privity  between  thf  parties." 


?or  the  reasons  herein  set  forth  the  judgiaent 
is  reversed  and  the  cause  remanded. 
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UH.  JUSTICIi  TAYLOR  deliyered  the  opinion  of  th« 


eourt. 


Thlf)  la  an  appeal  in  a  personal  injury  oaee  from 
a  judgment  upon  a  directed  yerdiot  in  favor  of  the  defend- 
ant.  The  plaintiff  (appellant)  Margaret  Welch,  a  laundress, 
forty-seven  years  of  age,  on  the  evening  of  Ootober  3,  1911, 
a  few  cainutes  before  ten  o'clock,  in  order  to  take  an  east* 
bound  oar  on  Bixty* third  street,  at  the  southeast  comer 
of  sixty* third  and  Aberdeen  streets,  walked  south  on  the 
•ast  side  of  Aberdeen  street  to  Sixty-third  street  and  then 
undertook  to  cross  over  Sixty- third  street  in  a  south-easter- 
ly direction,  when  she  was  struck  by  an  nast-bound  oar  and 
severely  injured. 

At  the  close  of  the  plaintiff *8  evidence  the 
trial  judge,  upon  motion  of  the  defendant,  directed  the 
jury  to  find  for  the  defendant  and  judgment  for  the  defend- 
ant was  accordingly  entered  thereon. 

It  is  the  claim  of  the  plaintiff  that  there  was 
sufficient  evidence  tending  to  prove  the  plaintiff's  casa, 
to  justify  its  submission  to  the  jury.   On  the  other  hand. 
It  is  the  contention  of  the  defendant  that  the  evidf>nce 
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shows  that  th«  plaintiff  was  net  exeroisine  ordinary 
oars  for  her  own  safety  and  was  guilty  of  negligence 
which  proxinately  contributed  to  her  injury. 

On  Sixty- third  street  there  were  two  tracks, 
one  on  the  north  side  of  the  street  for  west-bound  cars 
and  ons  on  the  south  side  for  oast-bound  curs.   The  plain* 
tiff  walked  south  on  the  east  side  of  Aberdeen  street, 
to  the  northsast  oomer  of  nixty- third  and  Aberdeen  streets, 
then  left  the  curb  and  went  east  and  south.  As  she  started 
diagonally  to  oross  Sixty-third  street,  going  eouthsasterly, 
she  looked  and  saw  a  car  to  the  west  on  Aberdeen  street, 
about  a  block  away,  at  May  street.   The  latter  being 
a  short  block  west  of  Aberdeen  street.   That  was  the  ear 
that  she  expected  to  take  to  go  east.   Bhe  saw  two  colored 
women  at  the  southeast  corner  of  r^lxty- third  and  Aberdeen 
streets,  who  were  standing  on  the  street,  off  the  sidewalk, 
apparently  waiting  to  take  an  east-bound  car.   They  were 
some  short  distanoeseast  of  the  east  line  of  Aberdeen 
street.   She  looked  again,  while  walking  across  Sixty-third 
street,  and  saw  the  oar  to  be  about  in  the  middle  of  the 
block,  that  is,  about  halfway  between  May  and  Aberdeen  streets. 
At  that  time  she  was  on  the  north  rail  of  the  west-bound 
traok  in  Bixty- third  street.   Bhe  saw  that  the  car  was 
coning  r9ry   fast,   bhe  looked  and  saw  the  car  a  third  time 
and  then  "it  was  across  the  street*.  At  that  time  she 
was  about  halfway  between  the  west-bound  tracks.   She  went 
on,  walking  fast  all  th»  time,  and  going  far  enough  east 
so  as  to  be  beyond  the  car  when  it  stopped,  as  she  expected, 
at  the  southeast  corner  of  Sixty- third  and  Aberdeen  streets. 
After  getting  more  than  a  oar's  length  east  of  the  east 
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line  north  and  •outh  of  Aberdeen  street  and  being  farther 
Bouth  then  the  south  rail  of  the  weet-bound  tracks  on  Sixty- 
third  street,  and  being  near  the  north  rail  of  the  east- 
bound  track,  she  was  struok  by  the  sast-bound  ear.   It  had 
been  raining  and,  at  the  time  of  the  accident,  it  wa?  misting. 
Rvldf^ntly  she  exp«»oted  the  sast-bound  car  to  stop  at  the 
southeast  corner  of  A^erdoKn  and  Sixty- third  streets  to  take 
en  the  two  women  who  stood  there  in  the  street  at  that  oor- 
n9r,     Ae  a  result  of  the  injury  her  right  femur  was  broken, 
causing  the  right  leg  thereafter  to  be  about  one  and  a  half 
inches  shorter  than  the  left.  A  number  of  witnetsees  to 
the  accident  wer'=»  called  by  the  plaintiff  and  all  their 
testimony  is  practically  consistent  with  timt  of  the  plain- 
tiff herself.   The  testiiaony  tends  to  prove  thJit  the  oar 
was,  at  the  tine,  traveling  fast  and  that  no  bell  was  sounded 
or  signal  given  at  or  near  the  orossing. 

The  plaintiff  suffered  a  serious  injury  evidently 
through  taking  a  dangerous  chance.   The  trial  Judge,  being 
of  the  opinion  tlmt  the  evidence  showed  that  the  plaintiff 
was  not  in  tho  firxercise  of  ordinary  care  for  her  own  safety 
and,  therefore,  was  guilty  of  neglifconoe  which  contributed 
to  her  injury,  dlrr-eted  a  verdict  for  the  defendant.   Hav- 
ing in  mind  the  law  as  it  exists  in  this  state  and  applying 
its  principles  to  the  evidence  adduced,  we  are  unable  to 
conclude  that  the  eourt  erred  in  directing  a  verdict.   The 
evidence  tends  to  show  that  the  proximate  cause  of  her  in- 
Jury  was  not  the  negligence  of  the  defen<;ant  but  rather  that 
of  herself,  yroa  h^r  terjtiaony  it  appears?  that  she  knew, 
at  least  in  a  fairly  definite  way,  all  tho  time,  from  the 
■eaent  she  saw  the  street  oar  at  May  street,  just  about 
where  the  oar  was  from  time  tc  time  and  at  what  speed  it 
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vas  coming  and,  therefore,  the  danger  she  vas  in  as  she 
walked  aorosa  the  street  in  the  direotlon  she  took.   She 
■ay  have  expected  the  defendant  to  stop  the  oar  at  the  oor^ 
ner,  hut  thsre  la  no  rule  of  law  which  requires  a  street 
railway  company  to  stop  its  care  at  all  points  upon  a 
signal  to  take  on  passengers;  and  it  follows  that  the  failure 
to  stop  for  prospective  paseengerB  who  aiay  be  standing  at 
the  street  corner,  doec  not  of  itself  prove  actionable 
negligence,   '.festerman  t»  U,.,  J^ys,  Co.  of  Baltimore^  96  Atl. 
365.   Winchell  Vj,  Gtj.  1\  jHj.  Rj[.  ^Oj.,  90  M,  W.  1050.   The 
fact  that  the  evidence  tended  to  show  that  no  bell  was  rung 
or  warning  given,  does  not  eeem  to  be  of  any  especial  ia» 
portance,  iinasiauch  as  the  plaintiff  adiaits  that  there  was 
nothing  to  obstruct  her  view  of  the  approaching  car  and  that 
she  saw  it  from  tirae  to  time  as  it  traveled  froii  ifay  street 
OB.  JDahms  v.  Sempsell.  173  111.  App.  644.  aaokamd  j,   C. 
Rys.  Co.  185  111.  App«  457.   Roberts  Adnr.  v.  C.  Ry.  Oo. . 
868  111.  288.   Ba.  J^  &  S«  Track  Co.  Xj.  Brow^.  129  111.  App.  68. 

The  evidence  as  to  the  speed  of  the  car  is  somewhat 
vague,  though,  considering  the  distanc  from  May  street  to 
the  place  in  the  street  where  she  was  struck  and  the  dis- 
tance the  plaintiff  traveled  walking  from  the  timo  she  first 
saw  the  oar,  it  ie  impoesible  to  say  that  the  oar  was  going 
at  an  abnormal  rate  of  speed. 

Considering  all  the  evidence  seems  to  prove,  how* 
ever,  wo  are  compelled  to  reaoh  the  same  conclusion  as  the 
trial  Judge,  that  the  evidence  does  not  sufficiently  tind 
to  prove  ordinary  oare  on  the  part  of  the  plaintiff. 

Finding  no  error  in  the  reoord  the  Judgment  is 
affirmed. 
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i«  HiiU»ii<i;ta   »«i   yjaa.  oriw  3ii9|^«aB»4  9vXl9t»q«<nq  lol  foia   •# 

•Xrfcn-')J:lr>e  ftvorq  1I9«^X  !•  ^on  «')«^   .tan-ioo  ^••li*  •di 

«XM  &C  «^i9||Xi^/fta  3a  J^   'iiJa  ULJt  Jut  fWffOf^'^yl'      .Mii»»iX;iMi 

s/(T    .030  X  .t  .ii  09  ,jj^  .3g  ,tiii  ^  ^Uil  jZ  i;ifd?nx,yy    .aae 

Brun  Hjor  ll9t!  on  ^axf^  vorfs   oj    boi>ao^   »c>n»i>XY9  aiii   ^»rii   io4l 

-ml   X«io8q«0  ^«  to  9<f  oi  (a»«a  ^•n  uoob  fiisyXj^  ^Itnttm  t9 

mum  •i9r(J  imiS  nSiKbu  "XZliaislti  ^i^  ««  ifeMmMii  ^^camix^q 

iMdi  bnm  «tJ8e  sf'icl&ao'rc-qjt  9tii    io  vaXr  i»/i  .toiiUMrfe  ui  snij(l«a 

^♦MCjA  Y-*^  xio^l:  buLayjati   ii  mji  asiij    oi  •mil  m^xl  Si  vaa  •!!• 

...ak  ^  ,fe??tytp/^fe    .»M    .q<iA    .XXI   EVX   .Xl0«f<L^^  ^  jyS||g      .«• 

.x2£.  jj;S  z£  jlI  '"^^a  iMstfoft    .re^  .4wa  .xxi  asx  ^^  ,9xm. 

J-iMlwnMa  ai  xao   •<(#   lo  ^^••fa  ^i^i  a^  aa  »ra»felY»  •u; 

*aid  •li^   bum  ^ixiotia  aaw  ikL»  9i%dm  lay-x  i :  '»r1J 

i«YXt  9c(a  anii  •rf;t  mvil  ytlsIXar  i»«X9T«i;f  Y'tx^rtJtaXt;  •K9  0c:     ^ 
saX^a  aav  Xfifi  aiCl  t»t(t  xb9  oi  ^Xtfia^gqoil   jI   li    .^rx      ' 

.l><i*<ia  10  fiiMt  Xaa-iontfa  tta  ta 

•iroxi   .•▼otq    o^   ••»••  •eoai^Xva  Mil    XXa  anitabXanoC' 
0fl4   •«  aoisi/XoflOo  Mcoa  liS  jfoasi  oi   b«XX9qnoa  ntm  •«  .aay* 
ibn*}  X<'t^n*^o<i^'^Art>   Ion  a»ei>  aona^lr*  •;(#  iailr   ••BJ^t   XaX^il 
«ltilniaX(;  •({!   )o  ^xaq  9fii   no  •'xaa  x*SM«lbTO  •T-trrq  oi 

ailnnaa^tft  V'i^  ^00  9i  •Ai  mi  xutrg*  on  yziJ>ol\ 
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.P.    R.    VAL15NTIN}?  IIAUSSR  and 
BTWJAMIN  NKUJiAN,   by  PaFJ)T=3tI(;K 
R,   HAUBBI^.    their  next  friend, 


Defendant*  in 


Brrory 


MARM09  CHICXGO  COUfAHY, 
a  oorporatioii« 


/ 


/ 


Plaintiff  ifi  Error. 


^08  I.A.  171 


KRROR  TO 
MONIGLPAE  COURT 
OF  CHIGAOO. 


MR,  JUSTICi^  TAYLOR  dellTcred  the  opinion  of  the 


eourt* 


(X 


The  defendant*  in  error,  7.  R.  Valentine  Hauser 
and  Benjamin  Heuman,  minor*  (hereinafter  for  oonvnnienQe  call* 
ed  plaintiffs)  bought  a  seoond-hand  automobile  from  the  plain- 
tiff  in  error,  hereinafter  oalled  the  defendant,  for  $600, 
of  which  purchase  price  they  paid  $450,  and  then,  after  uaing 
the  automobile  fron  the  middle  of  June  until  October  5,  1915, 
returned  it  to  the  defendant  and,  on  the  ground  that  they, 
the  plaintiffs,  were  und'  r  the  age  of  twenty-one  years  at 
the  time  of  the  purohase,  sued  the  defendant  for  $450,  the 
amount  of  the  purtdia**  price  which  they  had  paid.   The  de- 
fendant contends  (1)  that,  at  the  tine  of  the  purchase  of 
the  automobile  by  the  plaintiffs,  they  represented  them- 
eelTes  to  the  defendont  as  over  twenty-one  years  of  age; 
(8)  that,  although  the  plaintiffs  did  return  the  autonoblle, 
they  are  not  entitled  to  rescind  the  contract.   The  cau*o 
was  tried  without  a  Jury  and  Judgment  entered  against  the  defer 
4«nt  in  thejnjLm  of  |450.   some  question  was  raised  in  the 
oourse  of  the  trial  a*  to  whether  or  not  the  plaintiffs, 
when  purchaeing  the  automobile,  had  represented  themselves 


\ 


aaan  •  sEt 


i 


.ofiAtairc  SBO 


.Y»^«t  ki  m^filftXSl 


•  I'XiiOO 

«90f!t   'tVl    «90SbfT»)«b    OfCt    bl»Il«»    ««>1titta«-in4<    .lO'X'S*    Ai    lilt 
^ritit)  t^il£   .(Tftifi   ;jci«   ,OdXi(  JitMr\    xf^*  ^oJLiq  •■Juioauq  /ioidw  !• 

tOXQX   ,S  ivffft.foO  XiXmi  «m(I»  ')te  eXbbifli  viU  aorl  »Xitfoao#ii«  «jf^ 

I 
,X*^^   l«i{t   bnuot^  9di  tio   ,bn»  i-RAbrrvlAb  fitit   oi    1^1  btn-xi/ttnc    { 

f»  91LM9X  »t!i9»\tn*wi  to  «A«  •rf*  1  "bnix  »n#w  .BimnXcXq:  •/<# 

9rii    .00^  tot  i^nAbnoloi)  «x(i  bouo   ,*«<«jtoru/q  o;{j^   lo  OAti^  9di 

-   ./   -^1  T      .blmq:  fcnrf  x"^^^   ffclrl#  fl^olnq  •««ifo'ZL«(;r  orti  lo  ininmM 

\9  nnadoiuq  •>  'Ai  &m  ,  tsrii    (X)   abnoJ'noo   Janbool 

ma»sii  bo,tRoootqerx  ^coclt  «aimai«Xq  oifi  x'  oXicfaBOtuji  9i{# 

;oi^  lo  aitaox  ^ao^-^inwmi  ioto  oa  ^B;tbn»l«>b  ^tfS   0)  oerXoo 

««Xitf«RO#M  »(fl  tnti^^'x  bXii  o>lliai«Xci  «rU  ti:^ttoAJlJi  ^itulS   (t) 

•MNw  arfT      .^oaitnor^   odt   bnJLS«»^  oJ  htUttrtt  ioa  oxa  votf# 

xoleb  9tf^  tuntm-^o  b^tttitn  *a*mf^i  bruB  Tti/t  •  tuoditw  bfittt  asw 

•tiv^  nt  b*%tAt  mam  n'ilt>amup  •at9ti      *0Ci4  lo  cum  od^  kI  ioab 

« allien i«X(T  9tii  Son  to  i9^:f«<(v  o^   mm  lMlt$  otfl  !•  ooYtiOO 

BOvXoaff»di   ooinoaotqoi  b«ri  «»Iiiro«nojLr«  Adi  snlaadciuq  noifv 


,(0 


-2- 

to  be  of  Ag«»      C)n  thai:   subjeot  eTid^noe  wa*  offered ,   some  of 
wiiioh  WCL8   oonfllotingt  but,  oa  the  ^olft.  ire  are  of  the  opin* 
"C^   ion  that  the  trial  Judge  wae  ;Juetifie<l  In   eonoluding  that; 
mm  to   th<*ir  age*   there  was  no  fraud  or  deceit  praotieed  bjr 
the  plaintiffs. 

The  subctantlal   question  in  the   ease  is  whether 
the  plaintiffs  vf<>re  entitled,  upon  returning  the  autotaobile, 
althoui^h  it  had  b«>«in  usod  and  liad  detf^riornted  in  value,    to 
rescind  the   contract  of  c&le  nnu  reooTor  back  that  part  of 
the  purchase  price  vrhich  had  already  been  paid.      On  this 
subject  there  sQems   to    of:  t»oae   conflict  in  the  law  as  it  eso* 
ists  in  different  jurisdictions.      In  this   stnte,  howeyer,   the 
law  seems   to  be  that   the  lainorg   upon  n  restoration  of  that 
part  of  th^   acneideration  which  he  has,  zaiay  rescind   the   oon^ 
<C^  I     tract.      In  othrr  i^rds.   it  is  not  necessary  for  hia,   as  a 
prerequisite  to   resoifscilon,   to  give  back  tho  equlYalent  of 
that  which  he  r^celred.      In  fmller  Y,   phufjj*  Pro  eery  3oap«ny» 
241   111.   S98,  Mr.    Justice  Dunn  used  the  following  language: 
*The   consideration,   or  such  part  of  It  an  remains   in  the 
pOBsesalon  of   the  minor,  must  be  returned,  but  if  he  hus 
lost  or  expended  it  so   that  he   cannot  restore  it«  he  ie  not 
obliged  to  make  restitution.*'     In  the  course  of  that  de» 
ciaion  the  court  took  special  pains  to  repudiate  the  oppo* 
site  doctrine  as  expr«^se!ed  in  1  Paraoi^' e  on  Go n tracts.   332. 
^^  C?o<?  ▼*   Moon.  260  111.   76,  HT*   Justice  Carter  said: 
•To  give  effect   to  an  infant's  disaffirmnnce  of  hiR   oon» 
traat  it  is  not  neoeesnry  that   the  other  party  be  placed 
^"  <tntu  fljjo,  for  if  the  law  in  every  case  required  resti- 
tution  of   the   consideration  as  a  condition  precedent  to 
the   disaffiriBrnce  of  r   ccntr«ct,    it  would  often  result  in 


-n;'  t>;  fiw   ,«%jroi'v    ■>*{?  e-)  »ji.«rf   .initoiltrrao   CSV  iialifv 

la  #a»q  ^4H(1  ]io«Mf  x»Yoc»t  'Jtiit  filA<:  'to  ,'*rt«x :»«<«!  v»rli  bniftaoi 

-«•  il  en  «aI  ©lit  nl  *riJtn-       -<-  imiU  ^•Wif« 

i:uii   to  ffuitJ)-xo#«OY   .1-  ao-'ii!    ,  ..>r.jb-..   in.14    ^mU   otf   •!   ««MHP  Itti    1 
«ri9c   ^iiU   ;<flJ:o««7  xnam  iftiarL  eM  il&jLt^'w  ^oii-Atj<M»JiiMr.io  «fft  I*  Mac    j 

:»Ba«sr>aX  anlwoiI«l  ^;(i    L'^'tAi  oiuKL  »c>i^«ifl    .ti.   •^O-S   .iXi   X>ii^ 
•lit  Ai  •nioaurs  «  ^xa<1  xi«w»  to  ,nal?n«i>iiiA(W  a^X* 

«j«4  •!(  ti  Jtiif  .iiftiiaiftsi;  9<f  #a&iiR  «iwUm  hhU  16  aoiLiidtfitof 

«*fe  ^4k1#  la  •«iii«o  ti$  ml     ^ptiQltuiif^'i  9iUm  %i  JHisiiM 

;teiAa  rti»liaO  •Nilatfl    .Tv.    ,         ..XI  Odfi  .iWfM   ,y  »gU  aZ 

Z>»o«Xq  »«(  v:tiUKi  itti(t«  «i^  #«aa  T<M')««G'*(<  ^on  ci  tX  ^^oai^ 

-Itcft'?  b^tX^j^^i  »Mko  v>»-Tii  «t  VAX  ofit  tX  xolt  .]yf^  tflfljt  aX 

oi  tB«^ftae^q[  aoliii^09o  n  (Ui  nolsnt^htnmoe  nili  to  aoX#ut 

nX  4X4x«#^  :i»i-la  feiiicw  *X  ,|««a4»t«.'.  r.  \%  ♦t-rtwnlltJMiXt)  Mil 


aocomplia>iing  Indirectly  urtuit  it  expr^^sRly  ctayit   ohtill   not 
b«  don*  directly*  and  the  purpose  of  permitting  infants 
to  aTOid   their  oontraott  xxight  often  be  thus  defeated. * 
I    7roB  the  foregoing  it  follows,   thr-refore,    that  even  though 
the  autonobile  nmy  hnre  been  worth  leoc    whon  it  wus  returned 
than  when  it  was  purchased,    the  plaintiffs  were  legally 
entitled  to  Aisaffiru  their   contract  and  recover  hack  the 
money  which  t>iey  had  paid* 

Finding  no   errors   in  the   rfioora   the  Judgiient  is 
affirmed. 


APPIiiMSX), 


ttiR:i^«.\   <j'x*ir  «lti^0i JtX<t  AdLt   ,tMUMft>tif<(  AAV  ti  a«if«  a«i(^ 
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MATlCKiUu  aAmOU*  ailXCAOO, 
\  Appelloen 

•t  &1,* 


App«lXauQts.      ) 


AIJ^AL  yROM  CIRCUIT  COURT 
or  COCK  COUMTY. 


MH,   FRESIDIHG  JUSTICS  HOI.T3I0K 
©ILIVBRID  THt  OIIJIIOH  OF  THf.  CCURT. 

3'IflilBtiff  liad  judgment  for  |1058.17  in  the  Cir- 
ouit  Court  agalnet  tae  defeudanta  by  oonfeasion  c<at«r«d  upon 
«t  note  fov  $1,000,  with  warrant  of  attomty  to  oonfess  judg- 
ment. 

The  judgaeni  w««  entered  on  ijeo«®^)«r  liJ,  1916, 
and  on  January  6,   1917,    the  defendants*  motion  to  v?%Gate  the 
jlidcgaent  vaa  denied  and  tills  appeal  prayed  and  {perfected  te 
thlt  court  froi£  that  order.     On  ^ay  25th  thle  court,  on  wo* 
tion  of  defendtmte,   utruoic  the  lelll  of  exce{.tion»  froixi  the 
record  cmd  reaerved  the  motion  to  affirm  to  the  hearing, 
laaintlff  on  June  4,  1917,  ikOTed  to  Taoate  or  modify  tne 
order  of  Kay  2&th  and  to  affirm  the  judgment  in  advance  of  tha 
hearing,   whlcfi.   on  June  8,   1917,    thla  court   denied. 

the  bill   of  exeeptiona  not  being  before  ue,   our 
determination  of  tirvla  appeal  reata  upon  any  error  ifhlch  m&y 
appear  in  the  coaimon  law  record;   findlag  none,   the  judgment 
•f  the  Clreult  Court  la  afflroaed. 
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MOTICil  AI.  COURT 


rm*         \ 


i/AI'BSAL 


Altaic  AH  riBiXSUBE: 

H07ELTT   C-OM.\ilinr,   ft  /)  0?  CKICASO. 

oorpor&tlon,  /  ) 

App#|l«At »/    ) 

/ 

misXfEwsji  WR  (ffvnm  of  ssr  cohet. 


This  is  wa  »pp««l  firon  n  JndssMnt  of  1976.71  oa  « 
triiQ  b«fort  th«  court.     ?b»  olaia  wm  for  asx-oliandlfto 
•eld  and  deliver«a  hy  plaintiff's  M^ignon  to  Aofondaat. 
Th«  asonnt  of  thie  olftim  i«  not  in  oeriooo  ainpato.     7h« 
oofitroToroy  ajt^^s  <>a  ^^  oro«»  ol&iii  of  tlofozUiaat  for  an 
ollo^A  brotMih  of  a  ooatr»ot  whloh  dofoaiimt  olalnusi  to 
hiiiTo  etado  vlth  plaintiff's  ftoulenori  for  oortaia  aerohandlso 
In  tho  olaiss  of  aot-off  net  out.     I^ofondaat  olainoA  looo  of 
profits  in  tho  titui  of  $8£4.67  on  tho  oentontloa  tlsat  XYm 
fooaewors  atooialtiofi  and  that  %h»y  wore  to  bo  nado  to 
ordor  and  could  not  b«  boaght  In  tho  opoa  naxlcot*     ?liuih 
profits  oonalotod  In  th«  difforonco  botimoa  tho  priooo  at 
whloh  the  S90&»  w«ro  boae>^t  and  ihooo  at  ivhloh  dsfoadant 
sold  thorn  for  dollTory  for  tho  Chrlstiass  trado.     the  reoorory 
was  for  gooda  Botoall^  aollrorod  to  defondant  at  tho  oontraot 
prioo, 

wo  thiok  tho  trial  jad^o  mi^ht  roasonably  find  n*oa 
the  evldonoo  that  the  traasaotiono  mt  up  In  plakatiff'a 
1  statofiNmt  of  olnim  and  tefendant'c  olalm  of  aot^off  were 
i  separata  ^ni  ooaotltutod  not  one  bat  two  trananotlonsi   that 
defendant  felled  to  aoetaln  by  proof  it  a  olaira  of  >»ot-off{ 


081  .^ 


T    O  A<? 


/  tliftt  it  al»o  fftlleA  to  proT*  thnt  it  h&4  pttrfortaod  tk« 
'  matori»l  oosdltlons  of  Its  oontraetj  aad,   furtlier,  that 
it  Ihad  in  mftterlal  flnanoial  muttorB  broaohdd  th«  eon- 
'  traot  «uid  faso  that  plaintiff's  assignors  by  roasoa  of 

fi«eh  broaoh  woro  Jfustified  in  abrogating  tho  oontraot 
1   in  tho  Rtaaaor  thoy  did* 

I  W«  aro  further  of  th«  opinion  as  laattor  of  law  that 

/  dofsndant'e  claim,  which  wo  held  is  for  aaliqnidatod  dama^os, 
is  not  propor  to  bo  sot  off  in  this  aotlon,  as  it  in  no  way 
'Cj  STOWS  oat  of  or  is  oonnectod  with  tho  oauiso  of  motion  sot 
out  in  plaintiff's  stfttonwint  of  olaim.     Inrnball  Joioo  J.omber 
5£»  ▼•   Chioa<sQ  Loaboy  &  Coal  Co..  162   111.   App.   &47. 

Damagoe  whioh,  as  in  this  case,  aro  arriTOd  at  by 
oonpntiuu  tho  difforoooo  botwoon  the  oontraot  prioo  and  tho 
frios  at  which  tho  goods  were  oli^^iined  to  havo  boon  resold, 
aro  naliqnldatedt     HJgbic  ▼.  aaat.  211  111.  &Z3;  Horn  ▼. 
Koble.  96  m.  App.  99;   Smith  t.  Billlnicg.  6£  ibid  7?} 
Aaerioaa  I>aundry  ^laohlnery  Co.  ▼.  Sarr.  176  ibid  519. 
Unliquidated  ^anagos  aro  eaoh  as  are  iinasoortninod,  as  thoso 
<^J    arising  out  of  a  breaoh  of  a  oontraot  where  the  anonat  of 
d«aiagos  has  not  boon  determined  by  agroe^nt. 

There  is  no  roTorsible  error  in  this  record,  and  the 
4md«m«nt  of  the  Unnioipal  Conrt  is  affixMA* 
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Last   >^ill  and  Teetaeient  of  ^;       ) 

llMrgarftta  KXtttan,   dco eased, 

Appellee, 


! 


APIKAI.  WRCM  CIRCUIT 
COU?^  OF  COOK  COUSTY, 


OFHTRUDE  BSUCKKR*  Fjtecutrix  of  the 
L»«t  Will  and  ■re«ta«i«nt  of     / 
Klohnel  BruGker,   dipceaeed,    / 
Af>pftlla8|i. 


MR,   JUiiTICK  IS&Tm  DELIVMKD  THJK  Oi^INIOS  OF  THE  COUHT. 

The  orlf^in«»l  Tsill   of  cco^pl«lnt  was  filed  Itaroh 
30,  1892,  by  ?^ar#;arett«  Krohn,  a   stockholder  in  the  t,   C, 
Metsner  atoYS  Pei»air  Comppny,   ?\g:ain8t  l/ichatl  Brucker,   Jsjaes 
L.  vorris,  villiaa  C.  2ist»ner,   Julia  A.  iuetxner  and  ^*  C« 
MstxneX'  atova  liopair  Company,    a  oorporation. 

On  ^ril  20,  189a,  Julia  A.  X'etzner,  a  daogiiter 


I  of   the  orlF.inal   oom;  lalnant,   filed  an  answer  whloh  admitted 
,  the  facts  set  forth  in  the  bill, and  on  the  sane  day  she  also 
filed  a  eross>blXl  agalset  all  of  the  ether  defendants  na«ed, 
in  the  original  bill,   in  vhish  siie  prayed  for  substantially 


the  sane  relief  as  prayed  for  in  the  original  bill. 

I   It  ims  alleged  in  the  original  bill   that  the 
eomplalnant,  Margaret ta  Kroha,   was  the  owner  of  60   shares  of 
stodk  in  the   ^,   C.  Metxner  i»tove  T-epair  Company   (hereinafter 
to  be  called  "the  Company");    that  on  March  3,   1890,   the  com- 
pany gave  a  bill   of  sale  to   defen>1ant,  l^iohael  Brucker,   of 
all   its  assets,    in  consideration  of  his  proiaiae  to  pay  all 
the  indebtedness  of   the  company;    that  while  the  bill   of  sals 
was  absolute  on  its  face,   it  was  in  fact  a  mortgage  given  to 
secure  Brucker  for  whatever  money  he  mifht  adTanoe  to  pay  off 
the  indebtedness  of   the  company,   cind  also  for  whatewer  was  dus 
Brutker  at  the  time  the  bill  of  sale  was  executed;    that  after 
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the  •xeeutloB  of  the  bill   of  aal«  Bruok«r  hAd  earri«d  on 
the  business  femerly  oonducted  by  th«  eompany;    that  he 
had  mada  graat  profits   therefrom  and  that  n«  rafuaee  to 
account  tiif;r«for  to  the  company;    that  it    ««•  understood  l^ 
the  partiea  at  the  time  the  bill   of   sale  was  executed  that 
Bruoker  was  to  hold  the  property  of  ths  ooicpnny  In   trust; 
•ad  that  it  «»•  agreed  that  aft«r  hf  had  paid  the  liabili- 
ties ef  the  ooispany.   at  stated*  he  was   to  account  for  any 
halanee  in  his  poeoession  to  the  oo::spany  and  its  stock- 
holders.     The  bill   prayed  for  the  appointaent  of  a  re* 
•eiTer  and  that  Bruoker  be  rcciuired  to  acecunt  and  ray 
over  to   the  reoeiTer  any  balance  found  to  be  due  the  cob- 
pany  and  its   stockholders,   and  that   the  bucincas  of  the 
eospany  be  wound  up  and  settled  and  its  assets  distributed 
anon^  its  stockholders. 

Thit  eiyi^Bs^^lUll  ef  .Titl  jj,,,iu.Mtt«ngtr.4vU-^^,g^ 
substantially  the  Mlbe^^cts  and  it  prlQc^^for  sub^iitan- 
tially  the  saa^^^lief  as  tbat  of  the  original   bill. 

The  defendant,  Brucker,  filed  anav^rs  in  «;^ich 
he  stated  that  the  bill  of   sale  referred  tc   in  the  till 
and  cross-bill  ^ras  not  a  oiortgage;    that  it  was  not  {^iren 
to  hia  conditionally;    that  it  vras  an  absolute  transfer  to 
hiffi  of  all   the  property  and  assets  ef  the  company  in  con- 
sideration of  his  amercement  to  pay  all  of  its  indebted- 
ness;  and  that  he  had  not  entered  into  any  agreement  under 
which  the  bill  of   sale  was  to  be  regarded  as  a  mortgage. 

The  cause  was   referred  to*  a  master  in  chan- 
eery,   lAio  in  his  report  recemsended  the  appointitent  of  a 
reoeirer  and  also   that  Gertrude  Brucker,   as   the  executrix 
of  the  last  will   and  testament  of  Michael   Brucker,  be  or- 
dered to  render  an  acco  nting.     From  the  evidence  taken  by 
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th«  m««t«r  it  appeiurt  that  the  eonpwnjr  ««•  org&QiB«d  in 
l&bb   to  OAxry  on  a  stove  repuir  bu»in«oa;  that  '9.  C,  l(«ttticr» 
dl«f«ndant,  was  th«  principal  atookholder  therein,  and  that 
he  became  ite  president  and  general  manager;  that  the  com* 
pany  had  dei^t  with  tlie  defendant «  Brucker,  and  in  the  yeaur 
1865,  being  indebted  to  him  and  other  creditors,  it  executed 
a  bill  of  sole  to  him  of  all  of  its  assets,  and  in  return 
therefor  he,  Bruckeii',  delivered  to  the  company  a  declara- 
tion of  trust,  in  idiioh  it  appeared  that  Bruoker  had  re- 
ceived the  bill  of  sale  as  seeuritj  for  money  to  be  ad* 
vanced  by  hin  to  pay  the  then  indebtedness  of  the  oompany* 
The  parties  having  eomplied  with  this  agreeffient  and 
understanding,  Brucker  reeonveyed  the  property  to  the  oom- 
pany  by  a  bill  of  sale* 

The  evidence  heard  also  shove  that  in  1690 
the  treasurer  of  the  company,  without  authority  of  the 
eofipany,  negotiated  oertaln  notes  of  the  company  and  ap* 
prepriated  to  his  own  use  the  proceeds  thereof.  At  this 
time  the  company  was  otherwioe  heavily  indebted,  and  on 
\  If  arch  Z,   169C,  the  etockhclders  and  board  of  directors  of 
tho  cocipnny  paesed  a  reoolution  vkiieh   authorised  the  exe- 
cution of  a  bill  of  sale  to  Bruoker  in  oonai deration  of 
his  agreemttnt  to  pay  all  the  debts  and  liabilities  of  the 
company,  A  bill  of  sale  was  thereupon  executed  and  was 
duly  acknowledged  before  a  Justice  of  the  IiMioe  and  re- 
corded. Bruoker  immediately  thereafter  took  possession 
of  a3/i  of  the  assets  of  the  company.  He  later  sold  the 
retail  business,  formerly  conducted  by  the  ooaipany,  to 
Joraee  I,,  iorris,  defendant,  for  $7,000,00, 

A  short  time  after  the  execution  of  the  bill 
of  sale  W.  C.  >«etsner  was  elected  president,  2kOrris,  ds- 
fendant,  was  auida  vice-president,  Brucker,  defendant,  was 
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aade  treftsurer,   »nd  Julia  A.  Ii^«t8n^r»   crost-oonpl'*  inant, 
m.m  made  9ftoretRry  of   the  coxapany,   and  a  resolution  was 
Adopted  appro-vlng  tae  exeoution  of   the  bill  of   sale  in 
)  question  to  Brucker.     The  itill  of  salo  was,  la  faip,  aa 
I  a1»8olute  eonTsyaaoo  of  tho  aaapaayta  asjtatsj  and,   so  tt>T 
I  as  the  rrldenoe  shows,   nothing  appears  to  haire  1»esn  said 
at  tJtia  stookhol  dors  *   or  direetors*  jB«<f;tings  and  nothing 
appsaro  in  tlie  resolution  referred  to  wtiioh  discloses  that 
the  bill    of   sale  was  in  fact  Intendtod  to   be  a  ohattel  stort- 

The  objeotions  whioh  were  filed  to  the  master's 
I  Mpert  were,   on  motion,   allowed  to  stand  as  exoeptions. 
The  exoeptiOBS  were  orerruled  and  a  decree  was   entered  in 
the  cause  in  fawor  of  the  oomplainant  and  cress-complainant, 
and  the  exeeutrix  of  the  estate  of  BruoVer,   deceaaed,  brings 
the  case  here,   by  appenl ,   for  review. 

H.  D.  Pauls  and  B.   W,  Viers  aceepted  service 
of  sumiDons  as  attoimeys  for  the  corporation,   and  en  April 
20,   1693,   they  entered  its  appearance  as  a  defendant  in 
\    the  oause.      It   is  urged  that  in  that  these  attorneys  also 
\      :   represented  the  orose-oo«tplainnnt  and  that  Mr.  laid  had 
I   withdrawn  his  appearanee  as  solicitor  for  the  corporation, 
I  It  was  not  properly  in  oourt  as  a  party  defendant,     this 
^.^Z  question  does  not   seem  to  have  been  raised  on  the  trial. 
I  It  cannot  be  raised  here  for  the  first  time.      It  does  not 
appear  that  !^r,   Viers  had  at  any  tine  withdrawn  either  his 
appearance  or  the  appearance  of  the  oori:oration,   and,   so 
far  as  the  record       shows,    it  was   repreeented  by  eounael   i  n 
the  proceedings  had  in  the  Circuit  oourt, 
\    I  It  is  also  urged  en  behalf  of   the  defendants 

■     that  the  record  of  the  meeting  of  the  stoekholders  and  of 
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^  tlie  lioArd  of  directore  and  the  recitals  9f  the  bill   of  sale 
eould  not  be  Y»riod  or  altered  by  parol    cvicience.      The 
reeolutiOD  which  wae  paai^ed  at   the  stcckholderv*  oiec'ting 
does  reelte  that  the  bill  of   sale  tc  be  executed  was   to  b« 

'  uooonditional.     The  r«eolution  of  the  boar     of  di reactors 

whioh  authorized  the  execution  of  the  bill  of   atile  is  silent 

as  to  whether  the  sale  wee  to  be  conditional.     iJeyritt  v. 

Ttrrence.  102  R.  W,  154,   la  a  o»8S  similar  in  its  main  p»%r^ 

tioulura  tc   the  inatnnt  case*   and  the  point  was   there  aade 

that  parol   evidence  was  not  admissible  to  oontradiet  the 

terms  of  written  inatruaents.      In   deciding  the  o»se  the 

ooart  said: 

'The  evidence  is  such  as  to  show  that  defendant 
tooic  th«!  entire  i.ropcrty  aa  aecurit:/  for  Ui©  inieiitednoss 
owing  hia  «nd  not  absclutely,  and  that  the  transaction 
was,  in  effcat,  a  mort^»^ei,  isviaenoe  to  esi^iVolif^h  aueh  a 
relation  is  oott>petent,  and  the  implied  agreement  growing 
out  \if  such  a  situation  i*  not  different  i'roui  the  exprsas 
OBS  upon  whloh  plaintiff  relies,* 

Other  autnoritiea  cited  by  counsel  for  ooaplain- 

ant  sustain  their  contention  that  parol   oivldenoe  was  adisis* 

sible  to   sho^  the  true  nnturs  of  the  transaction,   as  a  result 

of  which  the  defendrtnt,  Bx>ueker,   gained  possession  of  all   of 

the  company's  assets.      Counsel  for  defendant   in  thoir  brief 

say; 

*;?e  ask,   in  all   sincerity,  stoat  declaration  or 
writing  cculd  have  been  made  by  Bruoker  of   the  coifipan^ 
which  wovild  have  excluded   the  pOBSlbility  of   the  intro- 
duction of  verbal   t&atimony   to  vary  or  contradict  it?^ 

larol  evioence  is  always  aoAiusible  for  the 
^  purpose  of  euoving  the  true  coj^i^i deration  whioa  otters  into 
]    the  aaking  of  a  written  contract.     This  is  an  exception   to 
the  general  rule  that  parol   evi  ^enoe  is  not  admit^iiiible  for 
tlie  purpose  of  oontradioting  or  varying  the  terms  of  a  writ- 
tea  agreement,   amd  the  booJcs  are  replete  vitii.  cases  where 
the  exception   to    the  rule  has  been  applied  for   the  purpose  of 
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■howiag   tbMt  a  written  inatruiuont*  purpox-ting  upon  xta  fao« 
to  hi'  «  'oUl   of   oaXOt   or  a  do«td  of  laaa*    ntkB  in  laot,    oy  t^ao 
ofidoraieadia^.  of   tiie  partita   Uier«to«   a  aoit^agfe* 

It  ia  urfieA  In   tain  court,   and  apparently  for 
V    I  iha  first  tiibe*   that  the  oourt  «rr6(i  ia  ad&iittii]^^  oTidonoa 
1  which  t«ndad  to  contradict  the  resolutioQs  ref arrad  to  aad 
jVtha  raeitajLs  of   tha  bill  «1  aala.     ha  ebjaotxoa  aeciai;ii  to 
^  hava  teen  A&da  on  tha  hc^arin^.    tc    tiic  adiai»aibility  of   taia 
•Tidenoa,   tout  i^Yen  tnou^n  auoh  objection  had  baan  i&adt*    it 
la  app«r(»nt  that   the   aTldanoa  waa  adaiaaibla.     That  tha 
eontamporanaotts  oral  aigr aaiuwn ta  by  tha  partiaa  wara  admia* 
aibla  icr  tr^a  purpose  of  aiiowing  the  txua  nature  of  tha 

1  transaction  in  queatlon  and  to  prevent  tna  parpetraiion  ol  a 
fraud  upon   Uio  complnlnact   ia,   we  tbink«   without  .;.uoh  aoubt, 

aaid: 

*Ko  matter  whi^t  fcnu  of   worda   «ere  u»«d  in   the 
bill   cf   eale  on*  ir    the  transfer  of  th<>  notes  ani^  ac- 
y  covuata,    sucii  nn  4«rrangeni«>nt  ^aa  a.  siortjkage  7»nd  nothing 

V^     elae.      Jones  en  Chattel    i  ortf.p^Tes*   i>«c,   I;    3  ian^roj  Eq, 

jur,,    eeos.  lldSi   to  11&6.      it   was   ecmpetent,   cotwithstf\nd» 
ing  th«  t<»r*r.8  ef   the  bill   of    8filf»,    to   &aow  by  parol   what 
the  actual   transaction  waa.     ^atocnai.  inaurance  C£,   v, 
Webster.   BZ   III,   47c." 

It  i»  Inaieted  that  the  company  *ft8  a  nrceasary 

party  oo^nplainant  and  that   the  cciaplftinpnt  before  briniir.ing 

her  bill   should  hare  appeal e<i   to   the  company  to  appear  as 

complainant   In   the  cause,      3ufflci'snt   eTt<lence   ».'&»  heard  by 

tha  iiaoter  tc   support  his  oonelusien  thPt   t>ie  officers   rnd 

GOst  of  the   stockholders  of   the  oompnny  h»?d  entered   into  nn 

agreejti«nt,    vyhloh,    in   fmud   of    the   riphte  cf   the  comclainunt, 

had  for  its  purpose  th-s  wlpin^r  cut  of  all  of   the  oon oration* a 

asset a.     All  of  the  direotora  of  the  oorporatlon  were  present 

at  the  directors'  iceetlng  where  the  resolutions  were  adopted* 

and  are  ehav*<?ed  in   the  bill   of   coajplnint  vith  being  parties  to 
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the  trr»niMJ.otiim  which  tiie  mnater  foxmd  -"-tit  «8ft«nti»11y  fraudo 
lent.     The  tiill    charged  that  the  onmpitry  «<yl!ected  ond  refu»«d 
to  call  Bruokex  to  account  for  tht  Twluc  of  th*  aeocto  whleh 
h*  bftd  r«Cf  iv«d.     The  coaipany,   in  feet,    defaulted  in   that   It 
failed  to  ftlt  Rny  an«'jr«r  to   the  13111  of  cojaplsint.     The  d«- 
ftndent  SrucJcer  did  n©t  ralce  this  ?oint  In   th^  tri^?!  court 
"hj  deaiuxrer,   jleti  er  anasrer  to  the  bl11»     V^.  filed  «n  nnnwtJ? 
to  tfer  bill   in  yfkioh  ii9  took  iasue  ujron   the  charge  thPt   th« 
"bill   cf  88l«>  in  uueitiou   «m.s  intended  to  l?^  la  f»ct  a  irortgag«, 

Ctdinarily,   where  »  cojpi'Oration'o  right  or  in- 
tereat  is   toufht  to  ht  erforoed  by  prcceedlngi   in  a  c?urt  of 
^C^l  equity,   tLc  preceedingi  ehould  be  begun  in   the  nose  of  the 

oorforation,      it  la  ueually,    in   such  crses,   v  necsespry  >virty- 
ccB.pl e. in ?nt.     Thia  rule  i«  net,  tcweTer,   arpliceVle  to  r  cft»e 
where,   &e   stated  In  the  cc<.«c  of  jUruEciUtc  v.  ^crt]^  ^bicitpo 
Schuontacp  Vercin^fl   145   111,  45S,   •equity  pcTMite  a  stockholder, 
either  inUiviuuiaiy  cr  on  behalf  of  hicicelf  »   *   «   tc  Kain- 
t&in  a  suit  it.   ituch  oabcu  a4,(3.iri&t  the  wrcing  doine;  dirt-ctora 
lor  officers,   «&iere  it  apjeary  o-nd  it  la  averred  that  the 
cori'oration  itaolf  ••   »   *  refuaes   tc  bcf.-iii   the   i.uit   ^^   ■    >   or 
^ere  therti  i»  dieelosed  by  the  plalTitif f  e  pleading  a  etatc 
af  things  whicii  rendera  it,  reasonably  certain   that  a  suit  by 
tke  oerporatioQ  would  be  ifflpoasibXa  sad  a  dexac^nd  uncY&iling." 
I  We  think  it  fairly  evident  on  the  Gvidence  he&rd 
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that  a  demand  by  tiie  cOiKplainunt  or   the  cozToration  to  bring 
this  uuit  vould  be  unavailing,  but.  xkowever   tn.is  toay  be,    tdo 
defendant  ia  not  in  a  position   to  it^siet  upon  Vais  failure 
as  a  ground  ior  a  irvtrial   of  tht  decree.     Re  failed  to  ralea 
the  question  in  the  trial   court  by  plea,   doisurrer,   cr  other- 
wise,  and  it  is  no«  too  late  to  urge  it   in  this   court. 

«e  do  not  tninlc   future  ie  merit   in   the  oonten- 
tion  tiTxAt   Ih*.  ooibplaiibant,  Julia  A,  Gordon,   dc  ce  not  come 
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iato  oourt  with  clean  hands  and  that  «h«  is  thcrsfors  sn* 
titled  to  no   rclitif  in   equity,     Julia  A,   Cordon  appears  in 
th«  onse  as  a  aroa9»ooaplalnent  nnd  ag»in  as   sxecutrix  of   ths 
last  DTllX  and  tsstsatftnt  of  ttargar^tta  Krshn,   cteeeased*   th« 
orifcinal   ooujplainsnt.     l'hi»re  is  no   rTldonea  »rtiicfa  tands  ts 
Shsw  that   the  original  oorap] ainant,   ^arraraita  Krohn,   par* 
tioiv^ttfd  In  the  actions  and  conduct  whioh  »h«  eoaplnined  of 
in  h«r  biXl,   and  i«h«tev«r  may  l)e   said  as   to  the  pa»t   taicsn 
by   W)«  oroH«i!-«<  aiplaiKHat   In   t,Ue  transaction  raf  erred  to,   it 
eannot  be  huld   tiiaL  her  'toiowl  tsA^e.  of  wrong  doins;,    if  finy*  »»y 
io  lav  ho  ijsfutod  to   tho  ooj£n>?  nlnant. 

It   i»  tj*us,   aa  aiitserted,    that  the  orlgiiu<l  coia- 
plainaot^o  interest  in   th@  corporation  was  amtkii,   it  being 
littt  60  soaroe  of  stock  out  of  a  total  capital   stock  of 
d^OOC  shares.     Tnia  irit.arest,    r,houga  esss'lj,    is   atiil    auh» 
Jsst  to   the  protection  of  a  court  of  oquity»   »«jd   thare  can 
bs  littls  doubf  that  she  has  equitablo  oauso   to  oomplain  of 
tho  Qonduct  of   trie  defendant  Bruckor. 

It  is  argued  that,  on  tho  whoXe  ai^idsnos  ths 
dscrofl  should  havs  hoen  in  favor  of  the  d«f«ndi»nt.      The 
transcript  of  the   svidtneo  h«rs  is  very  Iobr  nnd  it  'tould  be 
inpossiblSt    vithin  reaoonablo  liesits*    to   indicate  its 
gsnoral   purport,     We  are  of  ths  opinion   that  the  oTidonoa 
supports  the  eonolusiona  of  f ^ict     raaehed  by  th»  mastor,   and» 
sa  tho  T»hol6  rscord,   we  are  not  enabled  to  ssy  that   thes€»  oon- 
olusions  wore  so   srroncous  as  to    varraat  a  roToraal  of   the  do- 
eres,     Ihers  is  «>oae  oTi dance  in  th«  rooord  <«iUoh  would  sustain 
a  finding  that  tho  company  did  transact  biisinpso  for  some  months 
after  tii«  dslivsry  of   the  oill   of   sale  in  question  to  Bruoker, 
Ths  bili   of  sals  sas  aokno^lttd^sd  before  a  Justice  ot    ta«  irsvkos, 
STsn  though,   as  it  is  contended,    thers  were  notaries  publio 
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present  vhvD  it  wae  executed,     we  thinlr   this  ia   some  euir^>'t 
for  tJbe  are^iAient  that  the  parties  intended  that  this  bill  of 
sale,  absclute  upon  its  faoe,    ms  te  operate  as  a  o^itel 
aertgago,   a,s,   under  the  statutes  of  tnls  8tate»   tne  aeknowlo 
edfotent  by  a  Justice  of  the  peace  vould  not  be  necessary 
to  give  Yalidlty  to   the  instrument  as  a  bill  of  s&Je, 

The  company  was  reorganized  after  the  bill  of 
•ale  waa  executed,   t'ith  ?;?,   c.  iketsner  »s  presidsnt  and  Bruoker 
at  tre«k»urer.     Metxaer  reeeired  a  salary  of  :$25.0C  per  week. 
«liit«  Bruoker  drew  il5,00,   out  of  the  proceeds  of  the  business 
conducted  by  "arucker  and  fornierly  owned  and  operated  bv  the 
oonpany.     Ho  reason  has  been  sheim  ydij  the  axiatctnoe  of  the 
eoiopany  should  be  maintained  or  its  reorganisation  perfected, 
as   stRted,   if  the  contentions  of  ooun«ii«l  for  the  defendant 
be  true  that  Brucker  had  purohaaed  all  of  its  a»»ets  and  had 
agreed  to  pay  all   its  liabilities, 

Thft  vitnessee  for  the  plaintiff  directly  contra- 
dict each  other  as  to  wliAt  was  said  at  certain  conferences 
with  reference  to  the  conuideration  for  the  execution  of  the 
ill     of  sale.     The  master  had  an  opportunity  to  hear  and  se« 
X.I  these  witnesses  and  to  Judge  of  the  credibility  of   each. 

we  are  unable,   therefore,   to   say  Uxat  the  oonolu&ioas  reaohed 
by  hiK  on  the  issues  ware  erroneous, 

le  think  that,   under  the  eirciuodtances  of  the 
euse,   the  court  did  net  err  in  appointing  a  receiver  for 
the  company;   on  tlie  accounting  ordered  by  the  court  the  corn- 
pan  v  may  be  entitled  te  receive,   for  the  benefit  of  %tM 
stockholders,   h  considerable  sum  of  oioney  from  the  estate 
of  the  deceased  defenuant,  rirucker.     There  does  not  seein,  at 
this  late  date,    so  far  as  we  are  able  to  deternilne  from  the 
record, .    to  be  any  person  or  persons  authorized  to  reoeiva 
property  for   the  eozapany,   and  under  such  circuotstanoes  tns 
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oourt  did  not  trr  in  api^ointing  a  r«oeiv«r. 

The  daert«  of  th«  Cirouit  Court  mutt  bo  »f< 
finaod* 
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PMilitttt  sttktmnltyt  vi^ov  of  Cosur^d  wltkovmky. 
KBd  ftolt  bMi«fielory  under  hie  vlIX,   flX«Ml  her  bill  of 
eo^plolni  In  wMc^  Uhttrloii   ":•  AffoXd,    Albert  lonk,   ciiarlee 
I.  Affold,  Jr«»  Mul  J8>»«t  tltkOMky  woro  ni&do  party  defend* 

\  oats.     It  lo  alloeod  la  tho  bill,   intor  ftll|,.   tht^t  tbo 
throo  first  niuBod  d«f (mdanto  wrongfully  k«pt  pooaoeslon  and 
control  of  oertaln  InBuranco  reoordoj      that  thay.   In  Ylolatloa 
of  the  proTlalona  of  an  exproaa  contract  b«tvo«n  tha  part  lea 
and  of  a  fiduciary  rol«tloaahl|i  whioh  oxlatad  betwoen  theiri^ 
haTO  axcludod  the  conplalnant  frtne  certain  rli^ta  mpA 
prlTllagoa  in  tib«  u&»  of  such  rtacorda*     Yhe  bill  |>r«y«d  fff _ 
tha  appolntaont  jlf  a  raeelTar  and  for  an  Injunction  to  ro* 
atr.«tin  tha  «ren«;ful  uao  of  tho  raoorda  in  quaatien.     H  tho 

/tiao  tha  bill  waa  filed  the  ooiq^lalnant  and  Jaaoa    fltkowaky. 
har  aon,   a  dafandaat.   wore  portnera   In  an   Ineurenoo  buaineae. 
Za  Ml  aaavar  filed  by  Juaoa   ^'Itkowsky,   ho  admitted  that  the 

\«om>lalnaat  w&a  entitled  to  the  relief  prayed  for  la  her  bill. 

The  throe  other  defendanta  were,   at  the  tiae  the 
liill  waa  filed,   alao  encaged  aa  par tn era   la  an  InBuranoo 
baaiaoaa.     k  deaarrer  to   the  anended  £<nd  aupplemental  bill 
waa  8U)»tained  end  the  bill  vau  dlaalaaod  for  w»nt  of  equity* 
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thid  faett  Aft  g*th«r«d  frttn  th«  pl«»diiac»  »r« 
sttHstwRiially  ••  f«Xl«wst 

In  X873  Cttitmd  %Ulcow»ky  and  C|i*rX««  g,  AfftU 
foni«d  tt  partnership  to  conduot  cm  ineurtmoo  AK«n«y  in 
Chieas«  uadar  ih«  firs  nwB»  ttf   ^iikewaky  It  Affeld*/  Conreid 
Vitkovsky  died  ia  19X4.     7x0B~aaSU5ias»i4LX-ajaa-4)M-ipwt'ty^ 
wtre  eqiiat   in  Jbi^jausaflJui^^fegt,.  j^^  f|j«*      vhoriXjr 

after  ^itkoveky  died  a  oontroYer^r  arose  lietvaen  eempXainaat 
md  AffeXd,   the  surviving  partner,   in  ref ereaee  to  certain 
uader«riting  reoerds,   the  property  of  the  prier  existing 
partnership*     these  reeerds  oonsiatad  of  eertaia  files »  books 
artd  maps,   vhlcdv  It  is  alleged,   ocmtained  »  history  of  all 
insaraaee  policies   issued  threui^  the  partnership  with  eovplete 
lists  of  oasteawrs*  naaes,   addresses  and  d«i^tes  of  expiring 
9«lioies;     and,   it  is*  alleged  th»t  the  refiords  in  queution  were 
indispsasahle  data  of  an  insurance  office  and  -««rre  re(|ttired  in 
the  work  of  soliciting  a  renewal  of  the  expiring  polieies* 
After  the  death  of  wiikowslgr,  his  widow,   the  oonplalnsnt, 
Mid  her  s«a,   organised  the  fins  of   fitkowsky  A  Cempnay,   and, 
I  i>t  .ijDtlii'liifcaillj   the  other  defendnts  organised  the  firs  of  Affeld, 
If  oak  It  Coaquuny*     Charlen  ^<«  Affeld,   the  surviving;  partner, 
t turned  over  all  of  the  reoorde,  hooks,  papers  etc.,    of  the 
I  former  partnership  to  the  firm  of  /ff«ld,     onk  4  conq^^my, 
ii^ich  firm  ttsod  the  books  an<-i  records  as  their  private  property 
sad  ejcoluded  the  eomplaiaaat  frost  any  use  of  or  aocosi*  thereto . 
A  eoBtroversy  having  arisen  between  the  cosiplainaat  and  the 
surviving  partner  ooneemiag  their  reciproeal  rights  to  the 
,  use  «nd  poaseesion  of   these  reeords,   a  bill  was  filed  by  the 
•Mvlainaat   in  which  she  s(mght  to  enjoin  him  from  using  the 
roeords  in  his  privfcte  business  unless  ha  ehcmld  grant  to 
OM^lainant  an  eifual  opportunity  to  use  them.     C^  May  30tli 


{alt^«^*^i(^  ^  MMW  anil  mds  tmiIimv  •9Ati4i) 

T  •«)  ^«i  u^4»»  crex  Mrtt    .i^xtx  «i  ftnit*  %ai«««ii#iv 

■y.a  (t^^m9t^4  9mc%M  yfn»r9%t mm  m  IhU^  %i9miiil*  iMIa 

t«  •iist>  »U»^n9tBikik 
wjrIolXft*   !•  i<io«  •di 


i9x»atX9tt  fmft 
e4l    ftfflti'  ill  Matrtm   <rl    lKftMjUX(|BK^» 


iSi4,    tii.«r  parties  entcrod   into   «  w;ritt«n   contrtot 
and  tns  ault  ««iii  (iianiiii»*4  ^y  agree«R«nt. 

fh«  eoniract  iia   tu>«%<iftn  «xpr«atly 
proTl^d^  t.h£it  tii»  p&rtl«»   to  It   intendftd  by  ih« 
a£reen.«nt  to  ndjuat  h.11  cent70T«r«i«s  bctwavn 
tja.a8;  ccncer?*lng  tin*  rig;his   eta4  ©bllg»tltn  «ri»« 
Ing  out  cf  tn«  di»»oiutlon  «f   th»  firsi  «f  ^i\k<m»ky 
^  iSt9l&,   «xe«pt  AS  p revised  ^y  a«otifm  8  of  th« 
eoBtr^ev,   tend  to  d«rin«   ti^t  laterestu   of  the  re* 
ftjpectivc  p«>!rti«s   in   tint  naKeta   srA   ree^rds   <}f  tha 
dloaolTad  p&rineralnlp.        ffj 

raoor^B  ia  qtt«fttioxi>^»t  tea  dtterf&inad 


Xt   !•-  aXlagad  Umt  Aft<i<r  ih<»  ccrttrt^ct  hed 
1»aan   in  forca  for  fiCtean  iBontfea,    tmd  without  **ny  ;}uaii» 
f  icetioUf   Aff aid, tank  h  Cmpsaiy  ohaniad  their  p6»li«y 
and  took  t)ia  position   the,t  the  coKpi^inKUt  ime  «;. titled 
aniy  to  auch  tnJ'orKuition  «»   U-.a  reecrda  cfl«t»inad  on 
April  2,   1914jt>Mfct  Affald  Tonic  &  Coispany  had  ojcclualv* 
rlghta  to   inf drc«t.%lua  ikubsc^uaotly  ucquirad  r«l>itJj)g  ta 
ch»ngos   in  j)oliciaB»«hicii  hm&  beon   iaau^id  throug)^  tJaa 
tovmtv  pi^rtuersihi.p,a3id   In  iffii>  iUmaa  it  *»  inaiated  that 
ihia  adrtttr-ttO.Tairtd  infcfrBifctitm  -^i*a  u»«d  for  %'-.»  "taa 
kanaflt  of  Affaid,  Toak  ,^  CoKvsWiy,   atfid  t}i*t  th« 
«o>r,i>l<ii^aitt   ifu»  e*clud(3d   fra:  any  uae    Ihdreofi    t-'.>>.t   it  woul4 


■fiy^-Mfyt-i^m^i. 


'-^.^^ms^- 


#4* 


ii»t  b*  po«8il»Itt  for  h«r  And  her  partner  %o   sueoefiafully  «on- 
iu»t  an  Ineuranea  buslneat  if  aha  w«r«  denied  the  uee  aad 
j^aaeeeien  of  tMa  Aata;   and  that  the  defendant* •  oonduet 
eenatituttd  a  l»reaeli  of  not  onXy  the  eontraet  la  queation, 
bttt  alao  of  an  implied  oontraet  ariaing  out  of  a  fiduoiarj 
and  eonfidentiaX  relationahip  betveen  the  partiee,  / 

It  waa  provided  in  the  oontraet  that  certain 
inauranee  policsiea  expiration  aotiee*  ahould  be  kept  in  the 
aaaie  fem  aa  theretofore  uaed  by  witkowakjr  ^  Affeld;   that 
the  defendant  had  for  fifteen  aontha  complied  with  thia 
provision*  but  that  thereafter  they  had  refuaed  to  perfom 
*  the  requirement a  of  thia  covenant* 

Two  prineipal  queationa  are  preaented  to  ua  for 
I  deoisioa:     the  firet  la,   did  aueh  fiduciary  rctlatioa  exiat 
I  between  the  parti  e»  a«  would  an  title  the  eoaaplalnluit  to  the 
[  relief  ahe  prayed;  aad,   aeeond;   are  the  right a  of  the  parti ea 
aa  expreaeed  in  the  eontraet  of  auoh  eharaeter  that  a  eourt 


N 


•f  equity  will,  on  a  eonatruotlon  of  the  eontraet,  eonpal 
the  defendant  a  to  eonply  with  ita  teratt  and  provi  alone? 

It  ia  urged  by  oomplainaat  that  the  defand* 
ante  were  under  a  fiduoiary  obligation  aaide  fron  the  re* 
quiramenta  of  the  eontraet  to  permit  the  eomplainant  frea 
aooeaa  to  and  uae  cf  the  underwriting  reoorde*  Thia  argu* 
■ant  ia  baaed  upon  the  faet  that  eonplaiaant*a  deeeaaad  hua- 
baod  and  CharXea  »  Affeld  for  many  yeara  had  been  partnera 
^  in  the  doing/  of  an  iaauranoe  buoineaa* 

•/  A  aurvivlBC  partner  ia  required  to  m&ke   a  jr^rompt 
and  eoaiplete  aooountlng  a»  to  all  partnerahip  aaaeta  in  hia 
poaaeaalon  in  the  court  where  the  eatate  of  a  deeeaaad  part- 
ner ia  being  admlniatered.  The  aurvivlng  partner  beeomea,  by 
the  death  of  hia  partner,  a  truatee*  in  effect*  of  all  the 
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iDter««ts  of  Aueh  d«tt«M««d*   at  the  tl»«  of  hiB  deatia.,   in  ih« 
pikrtn«r«Mp  aaavtt  for  th«  benefit  of  thoa*  entitled  to  a  die* 
trlbutiva  a^are  of  the  daoeaaed  partner**  oatate*     A»4rew)»  v. 
atinaowa  2d4  Xll«»   111.     Tb«re  ia  atrong  aup^ort  in  autt^oritjr 
for  the  contention   that  a  aurviTxng  partner  suetaina  a  fidu» 
clary  relationahlp  toward  the  repreaentatiTea  of  the  deoeaaed 
partner  which  prohltoita  hl»>  fros  deriving  any  personal   benefit 
from  a  dtoeaaed  partner's  interest  is  the  partnerabip  aaaata 
at  the  expenae  of  aueh  repreawatatiires.     Bauchi;.f  ▼,  ^y,?-„ij.. 
XG4  ».   ir«   App,   BIT.    513, 

te  are  unable,  howoTar*  to  aea  how  o««plain»nt 
•an  deri-va  any  advantage  fros  an  aooaptanoa  of  the  principlaa 
Xald  down  toy  the  aboTe  authorities*     the  parties  in   this  oass, 
in  fact,   settled  their  differenoss  toy  the  axsoution  of  a 
written  a^reeaent  and  the  leical  ri^^ts  of  sash  toesaate  merged 
in  this  eontraot.      It  is  assumed  that  the  eomplainant,   oould, 
before  the  execution  of  the  contract,  have  ooBit»elled  an  as* 
•ounting  on  the  part  of  Charlss  £,  Aff «Id{   she  had  full  power 
to  adjust,  as  she  did,   witix  the  surviTing  partner  her  rights, 
I    if  any,   to  an  aocountiag,  and  ersn  if  we  should  assume  that 
^  I    the  surviving  partner  did  in  faot  refuse  te  comply  with  a 
^  /     fiduciary  otoligntion  imposed  toy  his  partnership  relation,   his 
oonduot  in  this  p^tieular  must  toe  held  to  toe  not  material   in 
determining  the  present  oontroT«rsy»  for  the  reason,  as   stated, 
that  the  oomplainRnt  had  toy  the  execution  of  a  forvaal   contrsst 
entered  into  an  agrssffient  which  expressly  defines  and  fixes 
hw  rights  in  and  to  ths  records  in  question.     ?hie  is  not  a 
suit  toetween  partners,   and,  as  «•  view  the  allegations  of   the 
toill,   the  contract  in  question  does  not  iaposa  any  fiduciary 
otoligption  upon  ths  parties*     we  are  of  the  opinion  that  ther« 
is  skttSh  foros  in  the  contention   tiiat  the  underwriting  records 
•Md  tks  good  will  of  ths  touainess  wsrs  not  assets  capable  tf 
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■ale  and  that  th«  attrTivlng  partnair  ««■  nat  raqulrad  to  InTtn* 

t9Xj  thatt  raoorda  and  aall   tht  aaaio  and  diatrlbut«  tha  proeaaAi, 

At  tha  tlma  tha  eontraat  in  quaation  ^imt  axaautad  a  raal  eon* 

troTaray  did  axlat  batwaao  tha  partiaa  ahioh  furniahad  a  auf- 

flclaot  oonsldaratloB  for  Ita  axaoutlon,   and  naeh  righta  at 

aithar  may  laaTa  in  tha  aubjaot  aattar  of  Uiio  llticatlan  nuat 

lia  datemlned  froat  %hti  eontraet  ItaaXf  •      it  axpratsly  provldaa 

that  it  «aa  enterad  into  far  tha  purpooa  af  presenring  tha 

Caad  will  of  tha  buainaaa  forsarly  oonduetad  1»y  Witkovakj  k 

AffaXd  and  to  avoid  vaotaful  oampatition  and  injujry  to  tha 

huaineat  of  tha  partiaa  to  tha  oontraet.     It  aaa  to  ht  binding 

upon  tha  auoeaoeora  and  aaoigat  of  tha  partlaa  in  tha  husinatt 

vhieh  is  •apar<»t«ly  conducted  by  thon* 

L_Th«  oontraat  providad  tl^at  Chariot  X,  Affald 

would  fully  aoaount  to  tha  J^robata  Court  for  all   of  tha 

fumitura  and  fixturet  belonging  to  tha  fomar  partnarahip; 

that  tha  dafandant,   Charlat  K.  Affald,  had  a  two-thirdt 

intareat  and  tha  daaaaaad  partnar  had  a  ona*thir4  interatt 

in  aueh  fixturat  and  fmmltura,   and  that  taid  Aff«ld  wat  not 

to  invantory  la  tha  l^rob»ta  Court,  at  a  p»rtnarthip  aaaat,   tha 

UBdorvtltlBg  raoordtj   that  all  raoordt,   etc.»  of  the  partnar- 

•hlf  were  to  ba  held  in  tha  oi&ra  and  euatod^  of  Affald,  Tonic 

A  Co.,   and  that  • 

"for  tha  purpooa  of  oomplatlng  tha  reoordt  of  tha  firm  of 
«it)co«aky  k  Affald,  all  tha  partiat  hereto  thall   cauae  to 
ba  Inverted  or  plaaad  in  t>ie  proper  plaoe  in  Uie  raoorda 
of  eaid  tDiitkovaky  A^.  Affeld  a  eomplete  unclararlting  reeord 
of  all  polioiet  or  buelneea  renevad  by  any  of  the  partiea 
hereto  during  the  period  fro»  April  Z,  1914,   to  the  data 
of   this  oontraot;    that  00  long  aa  either  of  the  preeent 
aanbert  of  the  firrs  of  'i^'itkowaky  i.  Ce«   ie  in  the  insurance 
buaineat  in  Chicago,   suoh  aoMber  ie  to  be  livan  unreatrieted 
aeceta  to  and  uee  of  the  underaritiag  reoorde  of  ct/iticowaky 
k  Affeld,   in  aeoordaaoe  with  the  following  terwa  and  eon* 
ditioaat" 

It  waa  alaa  provided  by  the  eon tract  that  repra- 

taatotiTaa  of  the  partiee  were  to  Make  axaaination  at  aertaia 
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tiK«»  Pt  ih«  undtnnriting  r«eord««  with  stattd  exoeptloas,  and 
that  lai   th«  polici«a  •xpiring  during  the  month  for  whioh  Ut«a« 
•XAslnatiotts  v«ro  to  b«  aiado  w*r«  to  bo  ol«o«ifi«d  so  fto  to 
Idontlfy  thooo  polleloa  utiieh  wore  to  be  rogordod  ••  tho  buol* 
att*  of  the  dofoniustt  from   these  wrxloh,  before  hie  death,  had 
been  oontrolled  by  Conritd  ^Itkowsky*   "or  ere  non  eontrolled 
by  F»uline  titkewaky  or  Jaasee  wltkovsky**     Xt  wks  Agreed  that 
these  policies  about  vhieh  the  parties  oeuld  not  agree  vert 
te  be  identified  as  "office  business";    that  each  of   the  par- 
ties to  the  eontraot  was  to  haTe  the  sole  use  of  the  records 
•f  the  business  designated  by  the  name  of   such  party  aad  the 
l^arties  vers  periaitted  to  eoetpetst   with  stated  linitations, 
for  other  classes  of  business. 

Xt  mis  prorided  that  all  future  eaocellations 
of  policies  included  in  the  underwriting  records  » 

*ef   ^itkowsky  k  Affeld  shall  be  left  in   the  files  in 
order  tuat  they  aay  be  discovered  by  said  James  fvitkowsky 
and  Albert  F>,  fonk  in  mcOcing  the  said  monthly  examin^^tion* 
and  ti^e  said  Affeld,   Tonk  A-  Co.,    shall   promptly  ^ive  to 
said   d^itkowsky  &   Co.    inforamtion  of   such  change  of  date  or 
expiration  of  any  such  policies,*  "I 

Counsel   for  eeaplnlnant  insist  thi»t  a  fiduciary 
relationship  did  exist  which  would  authorise  the  court  by 
auMidatory  injunction  to   enforce  the  provisions  of  the  con  tract  , 
•ad  it  Is  argued  that  because  the  intentiea  of  the  parties, 
as  expressed  in  the  contract,   was  to  preserve  for  the  ooist&on 
benefit  of  each  the  good  will  of  the  buoinesa  of  $itko«eky  & 
Affeld  and  to  prevent  wisteful  oot^petition  and  injury  to  the 
business  and  reputation  of  the  parties,   the  court,  by  decree, 
will   enforce  a  perforsBMnee  of  the  contract. 

Ve  do  act  agree  with  this  contention.     The  oon-> 
tract  is  a  soaiewiiat  intricate  one  in  its  nature,  but  as  wt 
^^  ^  read  it,   the  parties  had  agreed  upon  a  definite  uae  and  method 
•f  preserving  the  recorda  aada  by  the  fir»  of  witkowoky  it  Af- 
feld.    Thie  contract,   as  we  view  it,   does  not  eetablish  a 
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fitfttolMry  r«l«tientihip  1o*t«r«*n  th«  parti es.      It  dovt  r«<|uir«, 
of  oours*,    cither  •xpre^sXy  or  impliedly*   a  faithful  and  ocn- 
ploto  porfomanoo  by  oaeb  of  tho  partloo  of  tiio  proaiooo  andl 
ooTonanto  atado  in  tho  oontraot,   tout  thio  auoJti  «ay  toe  said  of 
OTory  oontraet.     It  did  not  prevido  for  the  oroatien  of  euoh 
oonfidontial   and  truot  relation ohilp  toetvoon  the  parties  ao 
that  it  oan  toe  said    that  either  h^ad  toeer^e  thereby  in  any 
•enao  a  truot«e  for  the  other.     The  eontroTerey  originally 
•rooo  OYor  the  oleined  righto  of  the  parties  to  use  the 
uAcsorvritin^  reoordo.     It  i»  said  that  Charlea  F> .  Affeld 
olained  the  oxelusiTO  right  to  the  use  of  ouoh  reoordo  and 
that  oomplAin«tnt  Iniiated  upon   the  right  of  a  Joint  ueo 
thereof.     Thi«  oontroveray  reeulted  In  the  making  of  the  oon* 
tract.     It  ia  urged  that  the  parties  had  plaood  upon  the 
eontraot,  for  a  period  of  fifteen  jsontha  after  its  exeeution, 
a  oonstruotion  opposed  to   that  whieh  the  def«n<1ants  now  in* 
oist   should  toe  given  to  it,   and  it  is   said  Uiat  the  hill   is 
ttoro  than  a  toill   to  enjoin  a  toroaeh  of  a  eontraot;   that  it  is 
ia  faet  an  appeal  to  the  court  to  enjoin  "the  grooa  violation 
of  the  duties  ufaloh  the  defendants  ova  Mrs.   Witkowsky«  tooth 
under  the  eontraot  and  aside  fron  the  oontraot,**      It  does  not 
appear  from  the  toill  sAnether  the  defendant,  Charles  i;.  At* 
tml&0  as  proTidod  in  the  oontraet,   eror  aeoounted  to  the  i ro» 
tostto  Court.     7or  aught  that  appears*   the  surviving  partner 
nay  have  had,   on  a  settl«aoat  of  the  partnerohip  estate,   a 
▼alld  elaiai  against  hlo  dooeased  partner's  interest  therein, 
and  if  sueh  toe  the  o&oo,   then  he  ^vould  have  had  a  lien  upon 
all  partnership  assots.     The  parties  agreed  in  the  eontraot 
that  the  defendant,  Charles   ; .  Aff«ld«   ««s  not  to  inventory 
tho  partnership  records  as  an  asoet  of  the  partnerohip,   and 
there  ie  authority  for  the  contention  that  an  insuranoo 
agenoy  hae  no  good  vill  and  that  its  records  nre  not  assets 
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oapttltl*  of  rttduotlon  to  a  aon«y  ▼mlu«.     'MUi%p,9j  ▼.  JMiSEX* 

115  IKy*   Saa,     liifChboTjf  r,  Baotigr.   159    *l8.   207,     An  «3c« 

/amiinatlen  of  th«  bill  eonvineea  as  th»t  uriallo  tto*  roeerds 

i»  quottlon  in  this  c«««  w«r«  of  saeh  aid  to  the  parties  to 

th«  litigation  in  th«  setter  of  acquiring  &•«  business «  it 

cannot  frot&  this  faot  alone  hn   eoncludcd  that  the  reoordo 

wtro  of  suoh  property  Tolue  as  th«t  tiie  right  to  suoh  use  of 

then  under  the  eon  tract  ^111  loe  enforeed  by  oaandatory  injune* 

iion. 

It  is  urged  that  the  words  "unrestricted  aeooso* 

as  the/  ayipear  In  the  eontractf   did  not  give  to  ocii&plaiRiunt 

aa  unliaBitffd  right  to  use  all  the  reeerda  of  titkoweJky  ^ 

Affeld«     this  right  is  expresel  y  litsUlted  la  the  eentraot  in 

aeeordanoe  with  *tho  following  terms  and  conditions :**       The 

tenas  and  conditions  referred  to  are  set  out  in  several  para* 

trapha  of  the  eontraet  and  dearly  licsit  oo»pl»in«nt'e  use  of 

the  r coords  to  oertain  classes  of  records «   the  sore  lotport* 

ant  of  «hleh  were  designated  as  *witkowsky  husiness"  and 

*effioo  business.*      It  is  also  insisted  that  defendants  fail* 

•d  to  enter  on  the  reoordo  all   the  inforjcation  that  cane  to 

then  with  respect  thereto ;  that  thoy  had  failed  to  note  on 

the  policies  ohangoa  of  loeatien  of  the  property  insured  or 

of  the  eimershi^  thereof.  The  oontraot  does  not  require  theso 

notations  on  the  pel ley,  The  language  of  the  cootraot  is 

*all  of  the  parties  hereto  shall  cause  to  be  inserted  or 
placed  in  the  proper  plaoo  in  the  records  of  said  ^ItkovsJty 
it   Affeldt  a  oojnpleto  underwriting  record  of  all  policies 
or  business  reneved  by  any  of  the   parties  hereto  during 
the  period  from  April  2,  1914,  to  the  date  of  Uiis  con- 
tract •* 

this  language  expressly  limits  this  serrico  *  during  the 

period  frea  April  2,   1914,  to  the  date  of  this  contract,* 

jMay  20,  1914,  and  we  are  unable  to  find  any  language  in  the 

contract  ^hich  supports  the  oontention  of  counsel  that  this 

serrice  relates  to  any  period  of  tiioo  other  than  that  defi* 
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nitoly  flxttd  by  th«  languftRt  of  th«  oontraet  abeTH  r,uotffd. 

«h«r*  th«  lftii«tt»K«  u»«d  in  a  e»ntraot  !•  tmtolgucus  or  it« 

m^tming  doubtful,   th«  court  may.  andor  voll   ••t«Lbll»h*A 

rulos  ftnd  liaiiitAtlons,  have  rooort  to  ether  »i<t»  thon  th« 

iMtfiUMi*  ttBl^loyodi  in  tii«  oentraet  te  dntoraino  it«  aftanlng, 

mMdKf   fo*"  inotanet,   &»  th«  intorprotfttlon  pl«»e«d  upon  tho 

•ontraot  by  th«  parties  th4Knt«lTt§  or  by  th«lr  oenduot  un^'.or 

%feo  oontraot,     Th«fo  wido  will   not  bo  rooerted  to   wlifTo  tlio 

languaga  of  the  oontraot  la  oloar  ejod  Iti  Kaanlae  net  doubt* 

.ful,     Tbo  lAnguago  of   tlie  pAraKrapb  of   the  oontraet  last 

abOYO  quotod  &«  not  uncortala, 

1^0  oontraot  In  Que»tl<»t  le  lnh«r«ntl7  of  ouali 

nature  ao  roridere  It  Impoeelblo  to   «fnfereo  its  prcvit^ionf  bjr 

a  doereo  of  a  eourt  of  oquity  aa  prayod  for  in  the  bill   of 

•oaplaint.     The  oontraet  lo  lengthy*   and  it,   in  «a^$it«inee« 

require*  a  Joint  a»e  of  eertain  reeorda  and  the  perfcmanee 

by  the  def andante  of  eertain   serTioea,      It  ia  pray^rd  in  the 

bill   that  monthly  expiration  notieea  of  all   polioiee  ttr<»n 

aiiioh  the  eos^vl  Ainmit     ahould  deeire  notioea  ahould  bt  ft  iron 

to  her  and  that  aueh  notioea  ahould  atate  all   infomatlon 

aliioh  hna  ia  the  paat,  or  ahall  In  ^e  future,   ao»»  to  th« 

4efen<iant  relating  to  aueh  |»olloi«^a,  bt  deliTered  to   the  oom^ 

plaiaant.     In  mrey  ▼.  Keith, 2S7  111,264,  the  eewrt   »aldi 

*Ii  doea  7]0t  follOfr<    .hat  to  hold  the  leaae  a  Talid 
eoBtraet  neoeeearily  inpiiea  or  earriea  with  it  the  right 
te  en.loin   the  leaaora  from  violating  it.     Aa  to  Y<^rv  aany 
▼alid   eontraota,    equity  will   net  ir>terfere  to  enforoe  their 
peirfori»im««  or   to  prevent   th.<ir  violation.      it  should  be 
borne  in  sAind  also   tnat   there   ia  «  diatlnotion  in  equity 
between  a  ttiutuaiity  in  tne  obligsttiona  of  oentraete  «i»d  a 
anxtuality  of  r«tae<^  under  theai** 

And  in  Bauer  ▼,  LuaaiKhi  coal  £5^.,  209  III,   a&il 

•The  apeoifio  p«rfor»aa«ce  of  a  oontraot  ia  not  a  matter  of 
abaolute  riii^ht,   even  upon  a  eaae  aade  hy  tne  proof  a,   t7ut 
depends  upon  well  un'teretood  rulea  and  prinolplea  applioable 
te  the  fi^ta  and  eiroumfttanoea  of  eaah  eaae*     The  oontraot 
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in  Itself  Mutt  be  reasonable,  tt^lr,  just,  siutual,   certain 
•nd  un«abiguou«;    ajid  after  Uiese  r«!quir«ti»«inta  haT«  be«n 
ett»bli3hed,   whether  or  not  tii«  perfowaance  of  the  oqo- 
tr&ai  ahaXl  Ise  dcoraod  reutt  in  the  sound  dlaoretion  of 
thd  ohanecllor," 

H«r«  It  1«  sought  to  onjola  th«  dsfondftnts  fros  doing  otrtaln 

things  and  by  numdatory  injunction  to  ao^pol   thoai.  to  perfom 

•tlior  tilings  ap«»ciifi«d  in  the  oontraot,     the  bill,   in  iia 

•asenoe,   is  one  to  prohibit  a  bri^eh  of  a  oontraot  and  also 

far  the  spec  if  io  perfomanoe  of  certain  thinge  iniiieiia  the 

•isaplalnant  insists  she  is   entitled  to.     As  to  the  propriety 

of   the  rentedy  sought  by  the  eoaiplaittant ,   it  may  be  noted  that 

the  reeorda  in  question  were  to  be  held  by  Affald«  tonk  &. 

Ca,«   so  long  as  they  "desire  to  retain  posseasion  of  nmiA 

reeorda,*     this  provision  would  aeasi  te  give  the  defendant 

th  •     right,  by  givin^r  up  ]i»osstS8ien  of  the  r«eords,    to,    in 

•ffeot,   nullify  the  coQtraet, 

A  ooniraet  will  r^et  be  enforced  by  apeeifio  p^r* 

formsnoe  where,  froca  its  provisions,   it  aay  be  seen  that  the 

•fturt  would  net  be  plaaed  in  a  position  ii^eore  it  eould  effeo* 

tually  enforoa  its  deoree  with  respeet  thereto,     ?•  enforee 

the  oontraot  in  question  would  neeessarily  require  the  oourt 

ta  aupervlse  a  considerable  portion  of  the  business  and 

transaotlons  of   the  defendants  before  it  oould  deteraine 

,ubether  its  orders  had  been  ooiaplied  with,  While  the  oourt 

is  net  permitted  arbitrnrily  and  in  a  proper  oase  to  refuse 

to  grant  the  saae  irelief  to  an  injured  i^arty  «a  is  prayed 

here,  the  court  may,  in  its  discretion,  deny  suoh  relief 

«lier«^'the  reoediea  of  the  partlea  undar  the   contract  would 

Rat  be  mutual,   or  where  the  fcrantlng  of  suoh  relief  vould 

compel  the  perforaance  of  personal   i^ervices.     Th#>  contract 

under  consideration  does  not,  as  said,   create  such  a  confl* 

dCTJtlal  relationship  between  the  parties  as  %h&t  it  can  be 
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aaid  tb«  dsfonaanta  l»«eaa«  truottt««  for  tJoie  benefit  of   'vJa.« 
oo»pl*in»ut,   and  requiring,   as  it  does,   the  performanoe  of 
peroonaX  oerrice  by  tlio  defen<iant»,   tJtte  decree  of  the 
Cirottit  Court  will  be  affimed. 
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Cf^mt  Of  CHICAGO. 
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\  Appellant/ 
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vMis,-]}  YH£  6PINIGV   07  7H£  COURT. 


Plaintiff  brought  suit  in  att&ehncnt  and  rMOvared 
jvdfamt  «cain»t  tha  defendant  in  the  Ibuiicipal  Centrt  %f 
Chict^o  * 

Fron  Uie  ttvidenoe  ha&rd  on  the  trial  it  appeare 
that  the  plaintiff  md  <)«f ondant  are  breithera  and  that  thay 
eaeh  had  received  a  lasacy  wt  300  pounds  pajahle  out   af  the 
•atate  of  their  deceaaad  father,   idio  died  in  1902,   in 
Kagland*     In  hia  teatiaony  the  plaintiff  atated  that  ho  had 
not  recoiTod  the  500  pounds  boqueathed  to  hin  hy  hia  f aihori 
that  hia  hrether  JTaok  had  "roooiTOd  something  f  rosi  tko 
ostato.'* 

In  tho  year  of  1912,    the  defendant,    then  a 

rosidcnt  of  Inland,   Bailed  a  l«tt«r  to  his  brother,    th« 

plaintiff,   vhieh  was  introduced  in  oriclemoe*     That  part 

of  the  letter  naterlal  to  the  present  inquiry  is  as 

fsllonsi 

*l  have  been   and  aeen  Ur.  lAertimer  about 
the  HiOnoy  natters,    and  I  nearly  aettled  up  after 
a  lot  of  trouble  and  a  big  expenae.     I  haTO  got  a 
oottaco  for  you  and  aomo  ouaney,   about  150  pounda. 
fho  oottage  la  valued  at  110  pounda,    so   1  wast  you 
to  anawer  thia  letter  by  return   of  poat  and  let  me 
knov  your  eorreot  addreao   and   what  you   want  lao  to 
do  with  the  house  and  then   I  will  a«id  you  on  a 
eheek  for  the  lot,   as  I  an  sure  you  oan  do  with  it.* 
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Aftttr  this  Xetier  b«4  )»««a  r«e«iT«d  la  «Tidflno«,    eouastl 
t9x  pltiinXxfff   OftiT  the  objection  of  Aofondant,    introdueod 
•ral  tostlaony  of  tho  cwntont*  of  tvo  lottoro  «hieh  ho  had 
ooat  to  hia  brothor  «ftor  reeoipt  of   tho  Xotter  Tram 
laRgload.     lootifyiag  ao  to  tho  oontonUi  of   theso  lottoro 
tho  plaintiff  said  thut  oa  July  15,   1912,  and  again  on 
Oetthor  20,   1912,  ho,   tho  plaintiff,   had  roquootod  hit 
brothor  to  oond  him  150  potuiAs.     ¥ho  tostiaony  of  tho 
dofend«»nt  vao  taken  by  deposition  Mid   thoroin  ho  statod 
that  ho  had  only  roceiTOd,   oat  of  tho  ostato  of  his  fathor, 
in  Bon«y,   tho  sua  of  172  pounds,  vhich  vkts  paid  to  hi«  in 
July,   1912;     that  that  vas  all  tho  «on«y  ho  hnd  0T«r  ro* 
oeiTOd  fros  his  fsither*s  ostatoj      that  ho  did  not,   on  iTuly 
16,   1912,   or  at  aay  othor  tins,  roooiTO  ISO  pounds  for  his 
birothor;      that  ho  had  nOYer  retained  «iay  money  belonging  to 
tho  plaintiff  end  h«4  never  proaised   in  any  vay  to  giTo  ISO 
pounds,    or  any  other  sum,    to  him  out  of  tho  mcmoy  reoelTed 
from  tho  ostato. 

It  is  insisted  on  behalf  of  the  defendant  that 
the  court  erred  in  admitting  on^l  oYidenee  of  tho  oomtents 
•f  the  tvo  letters  shich  the  plaintiff  said  ho  had  written 
to  tho  dofondsnt.     ^o  think  it  was  error,  under  the  oirausi- 
stances,   to  admit  thio  oral  toBtimony*     ihe  ease  presented 
by  the  plaintiff  wae  not   at  all  str«ag  and   it  was  based 
entirely  upcm  the  admissions  in  the  letter  imieh  ho  had  ro» 
eeiTod  from  his  brothor.     This  letter  etated  in  eubatanee 
thttt  the  defend  nt  h».d  been  to  see  a  Mr.  Mortimer,   who  was, 
«o  infer,   a  trustee  under  the  will  of  the  deooased  father, 
about  mon«iy  matters,   and  that  tho  defendant  had  nearly 
settled  up,   after  seme  trouble  and  expense.     The  defendemt 
states  in  this  letter  • 


<*t* 


m  ia««i>  fcoji  .fiXtl   .ex  \Uik  m  $mU  kUm  tXkiakulii  ^di 
mU  !•  x«*A&'t««^  •li?     .«*B»*9  ^<X  «li(  JMwa  o#  «»jd#9itf 

-f«   HfcTO    b«lf  ^:      ,  -        ;•  ^    ■.     ,■••;'- 
ja<r  0«X  ttrlMSf   .aaX/  t>ift«  xfli  -^  ■  ^*-    .  .   X 

(M^tit"*'    ♦^^^   *'^'   >«>■'■■    >•*»-. '.tn- if  ,    .  .,i4ft    .-.-.11     r    owl    «..v     ».> 

J»««»4f  Mnr  ti    turn  itmtii   IJU  v  .   .aa  i.«w  ttii«iJtX^, 
•*i  b«tf  9it  il»iil*  «ri^X  t7fCt  III  vMkB^kmhM  n0Li  tr>n.u  Tl* 


< 


^ 


•J* 


*X  luATt  got  a  cottac*  f^^  /'^  And  tome  BMnty, 
»1»oat  150  pounds.     Th<C'  oott»ig()  in  Yaluod   rt  IX^'  pounda, 
«e  I  <ramt  you  «  •  *  to  lot  ae  knour  •  «  «  what  yoa  wiuit 
■o  to  do  with  the  house  uad  then  X  "sflll  sanci  you  ^  a 
dioolc  for  the  lot." 

I>lalatiff  Adotito   that  in  Oetobor,   1912,  ho  ro» 
quostod  hio  brother  to  sell   the  oottago  ond  ihnt  the  cotlago 
w»M  8 old  and  that  ho,   plaintiff,   r«^eeiTed  110  poundB  therefor* 
A  careful  oxH]nin»tion   of  the   letter  received  by  plaintiff  does 
not  disoloso  that  the  ddTendent  exprosBly  otateci  therein,   or 
that  ho  ncant  to  state,    that  ho  had  in  feet   received  15C  pounds 
of  tho  money  belonginf   to  the  vlalntiff .     The  letter   is  not 
altogether  froo  fron  atabiguity  nnd  it  is  epiito  pf^seihle  th^it 
tho  ISO  pounds   referred  to  therein  «!>s  not   lefally  tho  ntoney 
•f  tho  plaintiff;     nor  it  is  clear  th^  the  defrndmat  aesnt   to 
^argo  hiaself  with  tho  receipt  of  the  monoy  at  the  tisto  ho 
vroto  the  letter.     Tho  Inagttago  is,    *I  hsTo  got  a  cottage  for 
fmn  snd  nowi  Money,  about  19C  pounds  **>       when  tho  senteneo  in 
tho  letter  which  imsodiatoiy  proceeds  the  last  quoted  sontonec 
is  road  it  Might  bo  inferred  that  the  d^f en^laat  used  tho 
expression  *have  got*  as  acnaiag  that  ho  h£»d   arrived  e.t  an 
adjustment  of  tho  ;rtatt3r  with  Mr.   liertiacr*     The  prcnise  of 
the  dofondBBt  to  send  a  eheok  for  tho  lot  ^loee  net  aid  aatoh 
in   clearing   the  aattor  from  doubt. 

There  is  no  evia«noe  in  the  record  frcn  vhieh  «c 
can  say  thai  the  estate  had  over  bemi  settled,   or  sli«t  sua, 
if  any,   there  «&e  due  the  plaintiff  cut  of  the  estiato  of  his 
doeeusod  father. 

Tho  defendant,   at  the  tiao  this  dopoBition  vac 
talc«a,  VHS  serving  in  tho  British   Arny  et   the  war  front*     We 
think  in  tho  interest  of  justioe  ho  or  his  eounael  should  be 
given  an  opportunity  to  pro<iuo«  the  letters  euieh  plaintiff 
says  he  aailod  to  the  defendant  end  also  to  expl   in  the 


<t  no  V#i^l    boA  ^8;;oii   »li|   ll^J.T    Ob   o^   «ti 

".^•I  t»ifj   10 1  lo»4i     j 

•i   #JM»«  ^fil^CR>t  (it  's^'nl'j   H  ii  TOii     *,  nx*ai:«iq  Bdi  to 

•if  Mill  «»<1J    i.  }^i«ft»i  ti  Uoauiixi  •«i«f(» 

le  watiMtt  «<^^     .x«^iai^a«L  .^  dilm  i^Hmh  mtlii  ta   ImmurjiU'' 
atum  b^i^  ifxa  «««i.  ^«i:  e^'  t>»/io  «  !>«•«  •#  iambamymb  9dJ 

.iifutit:  aH»il  -la^ijui  »•  rti 

,S!uua   /jJtM  j#»a  jnatf  iwva  kmd  fi*^«l«o  at-  xae  aao 

mid  Jc  •tJAi»'»  9  '.t  1^0  ihf  1%  a^U  a»ft  aanr  aY«/U   «xaa  11 

.laiUat  I>aa4ia»»l:> 

M      •#M«t  <saNr  •At  J 19  T.at^'t   ^iJitiil  Mi^  ni;  Stairtsa   anw   ,a«^'«:7 

ir<»  AiXv^^'jfia  i9«noAO  aJtH  <w  ad  aaUavt  ^^  ^"9'               i  nl  ^Cojua 

rtUolAlf  dai'{»  aiM^t«X  oA^  aair^Min  ,  .aur««af.«  oa  icstI:: 

•tfl  oivXQxa  0/  acXii  *aa  ^«6iftml»J^  ai(^  a^  ikaXl^ai  ltd  «vi« 


fUBblguitl«s  in  th«  lett«r  whloh  d«fondant  muilcA   to  plain- 
tiff.  It  i»  conceded  that  sufficient  notice  was  not  given 
to  enable  counsel  for  defendAnt  to  produce  the  letters  at 
the  trial. 

Under  the  circiuastsncee  of  the  OKee,  ve  think 
it  ««0  error  to  admit  seeondary  eTidenoe  of  the  contente 
of  theee  letter*  and  that  the  judi^ent  must  be  roTersed  and 
the  cause  rewanded  to  the  Municipal  Court  for  a  new  trial. 

RKVKR8KB  AMD  REll/USDiED. 


.:i:aU4,A 


3S2  •  assM 


OBOHSX  V,   aiSf  Mid  I^IULIAM 

018T  IBCTHXRS  QOUtMiY, 

D«ftiMl«nt»s  la  Kxror, 

▼». 

Plaintiff  l,n  Erroir, 


\ 
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wmm  TO  mi  nuKicut^io. 
ccunr  Of  gkicaoo. 


Plaintiffs  breua^t  »uli  in  th«  MunioipaX  Court 
•f  Oiiiofma  against  the  d«f«ndaiit  and  a  judsiaaat  was  ttntertd 
la  that  oourt  in  faror  of  the  plaintiffs  far  the  suss  af 
;}7X«30:a«7S.     The  defendant  aeeke  by  writ  of  error  to  re* 
▼eree  this  Jud^paent* 

7h«  oontroTeriqr  between  the  parties  arieei 
fren  a  eoatraot  dated  April  25*  19C&«  whieh  proTided  for 
the  oonetruetioa  by  the  plaintiff  for  the  defendant  of  two 
irrig«tioB  oaaali  in  Big  Hera  County*   v^yomim^,  «Aiioh  were 
jreapeetiveXy  knovm  aa  ^ell  CreSk  CiMnal_§jaiLL^^ 
^W|f^«.i  The  oontraot  wae  in  writing  aad  iA  provided  among 
other  things  that  the  plaintiffs  overe  to  reeeiYS  for  the 
sxoavetioa  work  to  be  perforaed  by  thea  oertaia  varying 
priess  depending  upon  the  character  of  the  material  to  bs 
exo«tTatedc  and  it  wae  provided  that  the  atsount  and  olaeai* 
flcation  of  euch  oaterials  were  to  be  sstisiated  by  defend* 
aat*s  WRgiaeerd  whowe  deeiaioa  was  to  be  final  and  binding 
SB  the  parties «     the  sob tract  also  oon tains  a  proviaioa 
iiadsr  which  the  defsndaat  was  penaitted  to  retaia  Xll^%  of 


SOS  .A.I  80S 


a-...::-  -  »«5 


••«  •^  toYa«  to  ^Itty  t^  uifn  tiuttimts*  •iCT     .4r«tiOe,IT| 

««£  to  i«»hMt»l^  •Mi  -xftt  ttiloiiifq  v^t  <«(tf  a9li^ini9m99  inii 
•««v  <tolilw  ,ittlM«tV  «^iiiiiGO  mor.  lift  «1  •X«at«jx»lj.i»iit«l 

( 

•  ■-  < 
•jU  not  «TJtft««ic  •#  9X9^  •ttl«ol«i4  «iU  ««dJ  •»iii.i/  vM$9 

»fiiY««T  «i«»jrY«9  mmu  xtf  MMittttq  t¥  oi  tttv  iMiiAirawt* 

"in^MtP  ham  lovoiMi  t4iy  ijjf^  b^iblrot^  •4Mr  ii  ft««  «iboiJiV«MC# 
-      >\«ii  -fir  k96of^lSa9  94  oi  •«••  ■£«l'r»#n»  xl»««   to  attatti 

tf  Hi  mi»i9%  o#  ^4l«iiar«ttt  •m  faMkmtmh  msii  4al4»  «*Mur 


tb,«  •08t  of   the  werlL  to  be   done  under  the  eontraot  until    the 
fi»«il  completion  of  both  canals* 

The  evidenoe  heard  indicates  that  at   the  time 
the  contract  was  aade  the  defendant   intenaed*   by  the  oon«> 
etruotion  of  the  eanale  in   question,    to   irri|i;ate  7v ,o<iO 
acres  of  land  vhien  it  held  in  wyoising. 

The  work  required  under  the  contract   on_the 
ahell   creek  canal  was  completed,   and  as  a  part  of   such  work 


the  plaintiffs  also  enlarged  part  of  a  lateral   ditch  des» 

oribed  as  the  irriee-Moi^onald  Mtch, 

It  is  not  seriously  contended   that  the  defend- 
ant cms  not  indebted  to   the  plaintiffs  in  the  sum  of 
|17«111,78  At  the  time  suit  was  brought  for  the  balance 
due  for  the  work  of  excavating  the  tihell  Creek  Canftl  and 
the  lateral   ditoh« 

The  case  was   tried  l^efore  a  Jury  in   the 
Municipal   court  *   which  rendered  a  verdict  in  fayor  of  the 
plaintiffs  for  the  sua  of  $70,QC0,   and  the  substantial 
controversy  here  between  the  parties  ie  as  to  whether 
#52,999. 2a  of   this  sum  was  legally  due  the  plaintiffs  by 
the  defendant.      It   is  conceded   that  no    ifork  was  done  by 
the  plaintiffs  under  the  contract  on  iaint  Book  Canal; 
their  contention  ie   that   they  were  prevented  by  the  defend* 
aat  from  performing  this  part  of   the  contract,   and   that   they 
had,  )>eoause  of   thie  conduct  on   the  part  of   the  defendant, 
lest  large  profits  which  would  otherwise  have  accrued  to 
the«  had  they  been  permitted  to  coaplete  the  contract   in 
aceordanoe  with  its  terms. 

It   was  provided   in   the  contract   that   tho 


^( 


.  _X»fc:**»  j4i»'io   *lij    fjoiio  TfiKjio    Jf.iiall 
«9IKl««1|^   :^.-    . ;-    


f£ 


1 V  a     V  A-      •,.«»' 


f  •  > 


f  ^j        1     .-rfi.         >  ujr       .\  I  • 


.^.•>v  ««...•  x^  friiiii«ir*vq  •71V  y:«iii  o«4i  "  ^ 


>^ 


plaintiffs  were  lo  do  th«  work  th«refln  described  xn  acoord- 
«mo*  with  oertsin  iil«n«,  maps  and  vritttn   spself lofttleas  to 
t>«  MiAd«  by  dsf  cridtait*  H   <>nginfi«r«   after  the  octitTtiet  tms 
•irjieuted.     Ko   su«Ja  plana,  BJi^ro  or  surveyH  »<•!■•  »&ds  liy  de- 
fendMat*8  engin«sr,   and  th«  plaintiffs  a»«ori  that  under 
an  oral  a4,rftement  witJa  defendant's  agent   thsy«   the  plain- 
tiffs,  w«r«  directed  to  oonetruot  iaint  ROek  CtinaX  along 
a  surveyed  line  or  center  stakes,  known  as  the  high  line, 
vhleh  line  plaintiffs  assert  was  agreed  Uj^on  by  the  parties 
prior  to  the  exeoution  of  the  oontraat,   and  that  tne  plain- 
tiffs were  dlreoted  by  defendejnt' e  a^ent,   orally  ii*nd  in 
vritlng,,   as   to   the  line  of   stakes  and  the  widths  and  depths 
et    which  mint  Reek   Canal   was   td  he   ccnatructed. 

It   is   Insleted  that   the  ▼i»rdict   In  f»Yor  of 
the  plaintiffs  vas  manifestly  against  the  weight  ot  the 
•Tidenoe  and  that   th«   eviienoe  falls  to   shov  that  the 
plaintiffs  would  hove  made  any  profits  had  they  coapl eted 
the  ©onstruction  of  VoXnl  Fock  Canel.     It  is  contended  on 
behalf  of  the  plaintiffs  that  the  defendant  caused  da.'sage 
to  the  plaintiffs  by  a  fraudulent   claaaif ication  of  fsn- 
terials  excavated   on  the  Jhell  Creek  Ganal;   by  a  loea  of 
profits  which  ^tould  have  aooruod  to  the  plaintiffs    had  they 
not  bean  prevented  by  defendant  froa  oonatruoting   the  iaint 
Rook  Canal,   and  for  eertain   percentages  of   the  total   nmount 
due  the  plaintiffs  for  work  performed  under  the  eontract 
which  were  retained  by  the  4of«idaat.       "-laile  tJ-i^re  i» 
dispute  between  the  partios  as  to   the  other  Basttors  in 
controversy,   it  i«  apparent   that   the  real  conflict  between 
th«B  is  as  to  Tdmt  aseunt,   if  arjy,   should  be  allowed  tfc» 


^&:.    ^(tf^  «!>««  •YOU   vtttTtim  94  a^^tt  t9ClMl%  CiMM   OH      ,ft*4u»t»« 

9i»v.  r.«   t»ia.^5  ji^M  jiiti«i  ^o«i[>««9«  0^  4WtMib  •-ttr  ,iilti^ 
«»^. .  .  J  eM  ct#oaji  .••sfAtt  it^eM  I's  3 nil  haicarxtf*  ii 

tt«ilt«4  <.-  •^•l-w  Aovva*  •««  4m«««  attiJ  ^         .nil  ii»i^ 

•>^2*ifq  9di  imsiS  L»am   ,<r«#Y|«40  tdi   )•  aoil»t«ic«  9«U  ad  <Wi*C 

^ehJ   bad  I  nfit  9t  him'VktM  4E»im4A  tXi««v  ik>X.')»  tilllMf 


t      :«A  W  < 


pl&intitfB  in  connaotlon  vrltii  that  part  of  the  contr^^ot  r©< 
Xatini-;  to  the  ieint  Look  CanaX, 

The  jury»   by  itw  anexrers  tc   aptrgiui   in- 
t«iirogatorl<»a,   fo^m(i  that  the   defendant  liPd  agr«*<i  »»ith 
tho  plaintiffs,   »t   the  tliu«  of,   or  prior  to«    th«i  dx«ou<* 
tloB  of   t If  f  ««>ntraot,   that   the  pr©po««<l  lalitt  Hook  Canal 
«aa  to  b«i  oonntructed  ulong  tha  Xin«  as  ecntended  for  by 
tHe  plftlntiffa. 

The  evidanee  ahowa  that  tha  plaint  If  fa   fiHrm 
at  all    tim««  villing  and  able  to  oonatruct   the  Feint  fnook 
Canal,   and  tct)%t  thejr  rrequt:inily,   altar  tho  execution  of 
the  (}cn'iir/iOt ,    re{;usii.t.bd  to   bt  i:£Tt!uitt«d  to   compl«t«   thia 
wort , 

In    tb.ii'.  SiuaSuig  of    uie  ooatraot   the    parties 
were  r«rre«'!'?!tcd  ty  Seorge  y,  Olet,   the  plaintiff,   and 
wa,  !>•  Rohrer,  General  ]<.ana|^er  of  the  aefendsmt.     The 
eTldcnrioe  tor;  do  to  prv^ve  that  Kehrer,  at  a  raeeting  in 
Ciaioago    in   tliO  Spring  of  19v&,    infomed  01  at  that  the 
4effrndfcnt.   ?raa  ready  to  make  a  oontraot  for  the  exoav»tlon 
of  th«  l>h(fl1    creak  CMoal,     (ii»l   teatified  that  he  refused 
to  eor.sidwr  a  coBirtiOt  f:^^  the  sraall  canal;   that   in  the 
eouroc  of  cilsoutj&ion  Rohrer  aaid  to  aiat  tliuat  the  oon<» 
•truction  of  the   «> item  Aould  require  the  excavation  of 
S,&uO,000  yarda  of  tsuxth,   18v,0ou  yards  of  ahale  and 
900,000  yards  of  4Mtuad  rook,     ihe  testiKiony  of  ciat  le  to 
the  fiff«ot   that  ho  refuaod  to  aave  anytiilBg   to  do  with  the 
aontraet  ui'^lesi.:^  he   ^Aa  giiren  a  oontraet  for  the  exoav«tlon 
of  both   onnalB, 

^olloifing  the  laeetiug  in  Chioai^u   oorr^s- 
pondenoe  was  had  betveen  the  parties,   from  which  it   Is 


-.-a   Xj»*».    -      .    ..-,ivv»jnji  nit  x«    ,.,-■• 

.io«.bn9t»ft  ffixtd    ti-  fv-^M^aftM   mTea*r   |i»«Atff    . 


ttpp«r«nt  that  ih*  defendant  ma  anxious  for  the  o<:n*truo- 
tion  of  the  ohell   creek  canal,   but  In  a  letter  to  Gist, 
Xohrer  Inti^iated  thai  Jne  would  be  v&llinfi  to  negotiate 
vltiui  hla  for  tbe  eonttruction  of  the  entire  irrlKatxon 
ayatoa*     Following  thie  eorreepondenoe  Gxet  and  hie  en- 
flneer  went   togetaer  to  Baein,    Wyoming,     un  the  way  out 
Qist  and  his  ei^iaeer  say  K-ohrer  produoed  a  amp  tajcea  froB 
a  railroad  folder*   and  said  to  aist,   ''^ee,  here  we  aawa 
our  Faint  Heoic  Canal   ehown  on  the  X^uri  in(<TtoB  f older •* 
This  map  snows  a  8taked*oat  route  called  the  ^^igh  line, 
but  it  do«s  not  show  the  soooalled  «starr«tt  Line  or  tuB 
LOW  Line*   ar/iioh  the  defendant's  witnesses  ols^ia  were  also 
ia  contemplotioa  as  the  line  for  the  iaint  HooJc  Canal, 
The  pariiet*  Kohrer*   i«ist»and  Johnson,   tiie  plaintiffs* 
engineer,   went   together  over  a  pfort  of  the  i'aint  H««k 
canal, 

aist  testified  that  Hohrer  pointed  out  to 
thea  the  direotioa  of  the  proposed  line  and  outlined  in 
detail  its  general  location,     aist  says  that  h(.>,   at  this 
tisie,   «alleed  CTsr  a  pctrt  of  the  line  where  it  passed 
through  a  ridge,   and  that  he  oould  see  tne  line  froa 
either  side  of   this  ridge,   and   that  it   was  all   stiriiced 
out  with  oenter  stakes,   ICQ  feet  apart,   with   the  number 
of   the  station  and  the  depth  of  the  proposed  eanal   in- 
scribed thereon*     Kohrer,   for  the  defer  iar^t,   eaid  that 
he  took  Gist  and  Johiisoa  over  a  part  of  the  line,  but 
Aid  so  for  the  purpose  of  introdutiag  then  te  one 
Batrson,  who  was  to  aeeoaipany  thea  ever  the  i^ell  Creek 
work  the  next  day;      that  the  part  of  the  line  for  tha  S'aiat 
Raek  Canal  whieh  he  exaained  with  Johnaon  and  Cist  was  thai 


'    '  jr..ajd   s^U   iw't  s*XM  diku 

1  Jr(«w  «»»Sii 

ottA    «U*.4    &4><.«i^H^«<    Alii    Id    «i»i#»*ti5    »lfi    fWJii 

<'t«    ,«|^1t    ft    rf>^ 

ft^   ^o  .(/;e*^  Atfy  f>««  tiro 

.iTllA    t^t     XtOV 
^  '   '  i'K'i"    S>-  •-'iX.    iUl'J    ^ti.i^'  I  W<i»    •£!   il0i4l7    i«(UlO  AmU 


pmtt  wnlcA  was  aoaoion  ta  tii«  .^tarrett  mad  the  llch  .Vint, 
•ad  a  third  lla«,   «!alT«d  «it  tL«  trial   lb*  Lev  Lint*  whloh 
Bohft  test  if  lad  tht  dafandant  liad  i&  aind  at  Xht  tiai« 
the  6ontr«ot  va«  aiaida,     Th«  route  of   tJae  ;.ttvrrett  line 
«at  irdieat«d  by  triangul^tioa  etakfjt,     ikett  ctaXee 
vert  eat  606  f«tt  api^rt,  and  indicated  the  gintral   couraa 
pS  the  propaaad  atarratt  Lin««  * 

Ihe  vaiifht  of  tJaa  evidence  ie  to  the  effeet 
thet  the  £>tarvatt  JLine  tfa»  imvraoticacle  beoause  uf  cer* 
tain  *'f;y9*'   fora»dtion«  arid  ^i^at  it  wa«  absodcned  by  the  de- 
fendunt* 

Oo  the  •▼euia^i  of  the  day  that   tteo  j  «r»one 
iieociened  axa^i^ined  a  part  of  the  ^alat  .heck  line  liiey  again 
«et«   and  eitk(<rr  i^Dhrer  or  ^merson  i^rcduced  a  prcflle  draw* 
Ing  and  siap;   Oiet  eaya  that  tiisy  were  »iyen  to  hira  for  the 
purpose  of  «t»tiaifliting  the  quantities  and  claaaifylng  tha 
woric  on   the  ^niot  TaeA   Canal;    that  ISsftreon  also  i;aTtt  the* 
the  Hide  elopae  and  the  depth  and  width  of  the  tottcn-s  ef 
the  oanal   from  the  headgste  d»u»   tc   the  tnrjuiziue;    that 
Olet  %QQk  thifl  data  and  recorc^ed  it   In  u.  nock,  ^ioh  waa 
produced  at  the  trial.     I'ha  profila  showed  a  Tertical 
•action  indicating  the  de^th  of  the  cut  of  the  oanal 
along  its  c<>nter»line  froM  the  aurfiMia  of  the  easth  to   the 
iBottoa  of   t.h^  oanal  froa  its  hf$ad#;utc  n«ar  the  eastern 
tenaiima  ef  the  om^al  at  ^cdge  creek  to  a  point  about 
twelve  leiles  frutt  it;»  «eat&rs  taruiinua,   %  dist-^trice  cf 
about  52  ^ftiiee*     Oiat   testified  that  .Emerson  gave  him  the 
average  width  and  depth  for  the  western  IZ  tailf^s  of  the 
eai:\al;   that  with  all  of  the  data  given  hiu.  hr   <»•  eaaa^led 
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to  and  did  figure  upon  tha  doing  of  th«  (sxeftvation  «ork  for 
tli«   »aXXx«   »y«fe<NB  of  irrigation  e»na).d   Uji«t    Ihe  avfendaat 
proposer!  to  t>ulld« 

X'hn  ev-lrtipnee  .!•  in  imv^i^ti^oll  pAXtiicula^ri  di- 
rectly <!OiiiiJ"ff.diotory,  "ae  pladinXiffn  i«'#ist  ttuHt  tli« 
def«ndAnt^  throuip^n  It?  uRf/ln«(«,  who  «*■  i&ftde  the  axibit*? 
06  to  tiite  tiuartlty  and  kinc  of  material  to  hta  c»xc&Ly«ited 
by  tme  plaintiffs  fr  the  .;]a#ll  Cierk  Canal  »  d<;fr?iad«d  the 
plaixjtilfg  in  renpttct  to  the  kind  of  iR«t«rlftl.  AwtwrmlnM 
by  bim  to  hate  b«?en  excavated. 

"#blle  it  i»  trut  tb*t  ucder  th«»  X*fTn:n  ef  the 
contract   tit«  uef«n<u»nt*»   txifiin^ar  r^as  to  ■prfiptiTiS  :..l0na, 
«apa,   una  wr4«,t«n   «;p«Gif loatlonsi  for  lUe  ^^orii,   and   tl.j>tt 
tba  uaiecicuuit  hnd  the  rignt  unaer  thf*  ccnt.ract.  to  d(iJ.9»ru'.in« 
the  eraer  xn  wiiion  t.h?  worir  ««i»  to  proeec^id*   a  fair  ucniitrue- 
tion  ot    Ui«  eontraet  would  retiulre  the  dttf endatit  to  rrooeed 
with  r«aeon«ble  dilifenoe  yriiii  tia*;   v^repdr^tiau   of   ulan* 
necesaary  for  the  doing  of  th«  entire  work. 

The  second  psragraph  of  the  ooutraot   expressly 
provided  for  tne  buHdln«  of  both,  the  Sh«ll  Ureak  Crin?*!   and 
I-aint  iiook  s^annl .   and  tjaere  la  bxtt  little  doubt  fro>3  tbe 
•Tidenoe  taat.   tnw  plaintiffs  were  invited  to  figure  en   the 
work  on  the  basle  that  it   inojiuded  the  exoavutlon  of  both 
oai)als.      *a*  contract  areolfioally  provides  also   tlmt 
the  work  was   to  be   ootnplnted  by  the  plaintiffs  toy   the  l^th 
day  of  i^ay*   Idle*   unless  the  tiste  for   leuch  oompletion  was 
by  mutual   ^.^reement  extended,   and  also  unless  the  pl^intiffi 
were  delayed  in   the  doing  of  such  work  hy   the  fa.llur«i  cf 
defenoaot's   engineer  to  dellTer  the   s^aolf Icationa,   n%i»)s, 
plana,    etc.,    in  wnicu  STcnt  the  plaintiff a  were  required  to 
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preaptiy  aotlly  tn«  defendant  sf  txit  d«I«y  an<i  An  •How- 
aao«  «f  tiae  to  cdaplete  tAe  contract  ^aa  to  >-e  ande  to 
tA*  plaintiff*  tqualling  tns  period  said    vork  ''t^'iall   be 
•o   atopped  for   taid  eaost."     Th«  r.'or^  Tas   ta  be   b«gun 
on  tA«  16th  d»y  of  liiay,    19ca«   and  vas  to  b«  ooarpleted, 
wliL  th»  llmltaiiont  above  Ir.clioateA,   on  th?  l?th  (?ay  of 
kay,    191:..,   sund  the  rate  of  progress  a&u  tc   be  entiafnctory 
to  defendsint's   engineer. 

i;«ction  18  of   the  contrrot  provided  thnt  If 
thto  work  vfco  not  b«gun  vith  tir  adequate  fcrcc  nvd  eqtilFm^nt 
at    tit*;  time  «p«cified,    th«   dsfenciant  had  the    rl;;;l!t  tc 
osll  for  new  bids  and  aa3co  «  nev  contract,   .<!iind  in  nuoh 
event  the  plaintiffs  ^Jr«re  to  pny  tho  defendant  ".e   li- 
quidated dwaaRftn  the  vuia  of  :6.5,c<;0.     Other  aubstBntlal 
penalties  were  provided  for  in   the  cuntract,   and  from  its 
terisa  and  tiie  evi'lenae  u-^ard  uj^on   th^s  trial    it  is  certain 
that  tJie  plaintiff •   cjntsirc-d   int :.   an  Mpratflaent    diich  re- 
quired them  to  assijuae  large  exr>ensoa  and  sarloua  re»pon»i- 
toilitles  on  th^  definite  unlfflrstiriding  that  the  iefondaat 
would  ccutplete  the  oonatruotion  of  both  oanala*     u'nder  the 
oon tract   the  plaintiffs  #«re  to  bft  paid  on   the  2Qth  day 
of   en-ch  )&onth  fos:  work  pprforrsed  undler  tne  contrv-'ot  up  to 
the  preceding  I5th  day  of  eaoh  raonth,    oxo^rt   th^t   the  de- 
fendart  waa  peroiitted   to  retain  15 '-f  of  auch  amount,   not 
to   exceed  ,545,000,    until    tUe  coapLetlon   of  »3  I   tiae    rork 
required  under  the   orntract,  to   tho   aatisf action  of  (defend- 
ant's engineer. 

The  ohitif  controversy  concerns  tne  c.ueetion 
of  whether  the  defeii<5ant  hsd  by  ite   conduct  preventved 


in- 


oi 


n^ 
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th«  plaintiffs  from  p«rformlng  th«  «xe«Ti!ition  work  upoa  th« 
I-«iB%  Book  Canal. 

Tho  rri4«no«  relating  to  thla  (^uostion  la  T«ry 
▼olumlnoua,  a»d  In  ao««  i»artieulara  la  dlraetly  contradla* 
tory,      ^e  haT*  asnunlned  this  oTltlfmee,   and  vt  are  of  tho 
opinion  tliat  it   aupporta  tbo  oontention  tbat  the  plaintiffs 
•teod  raady  at  all   tlaes  to  perform  their  part  of  the  agree- 
vont;   that  the  defendant  refuaed  and  negleetod  to  eompleto 
I    the  eontraot,   probably  through  laok  of  meane*   and  that  the 
plaintiffs  were  legally  entitled  to  reeoTor  iirtiateTor  prof- 
Its,   if  any,   would  haTO  accrued  to   them  had  they  been  per- 
mitted to  proaeoute  and  eomplete  the  irork  required  for  this 
oanal,   wtiich  represented  osuoh  the  larger  portion  of  the  work 
to  1»e  done  under  the  eontraet;   and  when  eonsideration  is 
glyen  to  the  oharaetor  of  this  work,   the  plase  where  it  ems 
to  ho  performedc   the  neoes»ary  expenses  ineurred  in  pro* 
ourlng  nnd  transporting  labor*  material  and  e«iulpsi«nt  to  the 
plaoe  shore  it  was  to  hs  performed«   and  the  further  f»«t 
that  the  priess  agreed  upon  for  the  e3»3R7ation  provided  for 
hy  the  oontraet  were  for  the  eoRiplstion  of  both  canals.   It 
is  obTlottS  that  plaintiffs  had  good  reason  to  oooiplain  of 
the  refusal   or  inability  of  the  defendant  to  continue  and 
•smplete  the  eontraot. 

Ths  plaintiffs  were  direst ed  to  first  complete 
the  iahell  Beck  Canal.     Hfhile  this  work  was  in  progress 
George  w.  Gist  rsquested  i^merson,   the  engineer,   to   est 
certain   slope  stakes  for  the  iraint  Rooic  Canal   work.     The 
engineer,   aooerding  to  Oist,    said  he  would  prepare  the 
Paint  Rook  Canal  for  work  hy  the  first  of  June,   19C8,       In 
June,   19C8,    laBerson,   the  engineer,   delivered  the  profile 
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and  smp  h«r«tofort  r«f«rr«(l  to»  to  Jolinaen.   omployvd  by  th« 
plaimtiffs,   ivho  icrttifl«d  that  th«y  wer*  giTen  to  hlis  for 
tho  pttrpo«o  of  oaabling  oubeontrootora  to  txauino  and  bid 
oo  tixe  vork,     J^:ttttraoii  adiBittod*   on  tho  witnoao  aiarid,   that 
ho  dallTorod  tho  map  and  jprofilo  to  Johnson,  but  assoirtod 
that  ho  than  aaJid  to  Johnaonthhat  h«  wao  taking  a  ehanot 
in  ahowing  tho  work  to  tho  aubcontraotoro»  aa  at  that  tlno 
It  had  not  boon  dooidod  on  whloh  lino  Inlnt  Hook  Canal 
voiiXd  bo  built*       Following  thia  oonToraatlon  aoToral  aub* 
oontraotora  oscasilnod  tho  lino  ahown  on  tho  profllo  and  manf 
for  tha  laint  Hoolc  Canal*   and  ooatraota  for  th«  conatrue* 
tlon  of  all  but  12  nllos  of   thla  work,  whieh  plaintlfft 
rooorrod  for  thanaolToa,  woro  ontorod  Into  by  pXatntiffa 
with  iuboontractora,   ono  of  whcwi  oamped  on  tho  Una  of  tho 
work  and  roe&Ained  thoro  for   aevoral   daya,   but  was  unablo  to 
prooood  with  the  woxk  booauoo  dofondant  had  not  sot  tho 
•lopo  atakoa*     Folay,  ono  of  tho  auboontraotora*   toatl* 
fiod  that  Sjnoraon  aaid  to  him  thiii  ho  did  not  belioro  tho 
plaintiff a  would  oonatruot  the  lalnt  Book  Canal,  but  that 
th^  (dofondant)   intondod  to  do  it  by  aublettiag,   ate,     Othor 
owidonoo  of  the  aayao  gonoral   purport  waa  Introduood  whieh 
tondod  to  ahow  that  in  19U&  the  defendant  had  oonoludod  to 
proTont  the  plaintlfft  from  eonploting  the  larger  ostnal«     £e 
work  waa  done  after  tho  ooiapletion  of  the  ahell    Creek  Canal 
is  July,   1909. 

Xa  July,  1»09,   a,   w,   aiat,  with  a  repreaentatlwo, 
Bot  Hohror  in  Chioa«o.     Giat  teatlfiod  that  nohror  told  hin 
tho  eonpany  waa  without  fonda  and  oould  not  |co  ahead  with 
the  lalnt  Hoek  Oanal;    that  Xh%  defendant,  would  not  pay 
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plaintiff*  tilt  tolaa««  dii«  for  tta«  work  dono  on  tho  «b«11 
••sal  unlooo  plaintiff «  eenoonted  to  eoacol  th.»   ooatraet. 
Oiot^o  teotiiBony  in  thooo  iaportaat  partioularo  i«  oorrobo- 
ratod  by  that  of  hio  repr«««ntatiYO,  Beno«n,  and  it  io 
mHotantially  donied  by  tiiat  of  Rohror. 

On  4uly  ao,  I909t   plaintiffs  wroto  tho  do* 
fondant  a  lottor  dottauding  an  aooountiae  and  daaagoo,  if 
dofondant  did  not  intend  to  prooood  with  tho  work,  Thoro- 
aftior  on  July  27,   1909.  dofendant  oont  a  Icttor  to  plain* 
tiffs  in  wbioh  it  otatod  that  its  enginoor  wao  than  our* 
Toying  ^aint  Hook  Canal;  that  work  would  bo  bogun  on  it 
not  lator  than  October  lot,  in  thio  letter  oertain  reasons 
were  stated  for  the  delay  and  it  was  intimated  that  plain* 
tiffs  sight  proceed  with  the  work  on  Cotober  1st.  jDonaeen 
testified  that  foUowin«  the  receipt  of  this  letter,  Bobrer, 
at  XNinnoen's  office,  stated  that  the  oospany  had  no  nonoy 
to  go  ahead  with  tho  It^int   Rook  Canal;  that  the  work  could 
not  be  dono;  that  he  was  sorry  for  Gist,  ete,,  and  that  ho 
thought  the  company  could  borrow  sufficient  funds  to  pay 
plaintiffs  for  the  work  done  en  the  ahell  Creek  Canol.  Oa 
August  10,  1909,  defendant  wrote  plaintiffs  asking  thooi  if 
they  would  be  ready  to  prooe(*d  with  the  work  on  the  largo 
eanal  by  Oetobor  1st.  The  oTidenoo  shows  that  Johnson  and 
G.  w.  Gist  ronained  at  Basin,  near  the  work,  until  October 
4,  1909,  and  that  in  the  jaeantine  no  slope  stakes  had  boon 
sot  or  other  work  don*  to  get  the  line  ready  for  work,  on 
Oetober  4,  19Q9,  plalatiffo  wrote  defendant  a  letter  in  which 
they  stated  they  wore  holding  their  force  in  roDdiness,  in 
aocordano*  with  tho  instruetlons  oontained  in  the  letters 
of  July  27th  and  August  10th.  To  this  letter  Kohror  re* 
plied,  by  lottor  of  cotober  20,  1909,  that  defendant  had 
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takMi  Bluer  son,   Ux«  •Agin««r,  off  Ui«  lalnt  Hoek  work  baeauic 

•f  Gl«t*s  fakllure  to  answer  their  Xett«r«»   and  tJoAt  it.   th« 

d«f«nd«nt,   was  «uiia«  to  proo««A  witii  tJas  work  if  plain* 

tiffs  would  Raas  a  day,  ** about  six  wseks  off  n^en  you  will 

bt  ready  to  prooeedt"  ete.  To  this  letter  the  plaintiffs 

rsplicd  as  follows} 

*aentla»ea: 

Your  letter  of  v^otober  SCth.     we  are  still 
waiting,      t)Q  net  give  us  any  sBore  of  this  rare  crdmedy. 
You  seeoi  to  forget  the  efforts  you  have  been  oMking 
during  the  past  few  nonths  to  obtain  a  release  from  us 
of   the  work  ooTeri»d  by  our  oon tract,     Do  not  imagine 
that  we  consider  ourselres  obligated  to  reply  to  let* 
ters  of  the  oharaoter  of  yours  of  the  20th  or  the  let- 
ter mentioned  therein*     You  hnve  a  oontraot  with  us 
and  we  expect  you  to  lire  up  to   it. 

Yours  truly, 

Oist  Brofl,  Co. 

By  Geo,   «,  olot,* 

there  was  a  sharp  eonfliot  in  the  sTidenee 
with  respeot  to  the  attitude  of   the  defendant   in  the  matter 
of  eoffipletiJEi£  the  Jraint  Hoek  Canal  exooTHtion,     we  think, 
howsTor,   that  the  weight  of  the  evidenee  on  this  sub jest 
is  deeidedly  in  favor  of  the  plaintiffs.     It  is  not  neees* 
sary  to  rttt^r  to  all  the  evidence  taken  on  the  trial  whioii 
deals  with  this  (Question,     The  plaintiffs  were  saga^^ed  for 
about  one  year  in  exeavfiting  the  i^ell  Hoek  Canal,   and  dur- 
ing all  that  tiae  and  for  three  jaonths  thereafter  the  de- 
fendant had  token  no  steps  to  definitely  inform  the  plain- 
tiffs of  tho  location  of  the  line  for  the  large  oanal,   ex- 
oept  as  heretofore  stated, 

««  think  the  jury  was  authorised  in  finding 
that  the  letters  of  July  27,  1909.  and  August  10,   1909, 
vsro  written  by  defendant  with  an   evident  purpose  i«  build 
up  a  defenee  against  any  olains  iriiiieh  might  be  made  by  the 
plaintiffs,     There  does  not  appear  to  bo  araoh  sincerity  in 
the  positioa  taken  by  the  defendant  that  it  did  not  know, 
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tub  sequent  to  JmXy  1*   19C>9,   iib#n   the  <voriis:  on  tlie  anall  ocmal 
vao  otaiplftted*   that  the  platntiffe  vere  ready  to  proeeed 
with  the  nvrk  on  the  large  eanal.     There  1*  abundnnoe  of 
OTldenoe  in  thn  reoord  in   aupport  of  the  contention  of 
the  plaintiffs  tliat  at  all   tiatea  einoe  and  before  the  oon- 
pletio0  of  the  neall  oanal   it  etood  ready  to  go  on  vlth  the 
balanee  of   the  work  provided  for  in  the  contract.     The  evl* 
desoe  aiiowB  tiuit  the  plaintiffe  and  otrtaln  of  the  eub* 
eontraotorti   with  equipment,   etc.,   rersained  praetlcally 
idle  froja  July  let  until  ootober  let*  and  it  ie  unreaeonable 
to  euppoae*  under  aueh  oireuuesttuicee,  that  plaintiffs  were 
net  anxiously  waiting  for  definite  inatruotione  from  de- 
fendant to  pr ooeed  with  the  exoaTation  of  laint  Rook  Canal, 
'it  is  our  opinion  that  the  jury  were  auti4>rized  in  find- 
ing,  as  It  OTidently   did,    that  the  defendant  deliberately 
■ought  to  procure  a  eancellntion  of  the  contract  after  the 
■sail  eanal   '>m.§  eompleted,   and  that  failing  in  this,  it 
•ndeaTored  by  its  eorreepondenoe  aoid  otherwise  to  create 
facts  which  might  seem  to  ttilitate  against  the  legality  of 
the  elaiae  aade  by  the  plaintiffs.     The  defendant  retained 
and  refused  to  pay,  aooording  to  certain  oTidenoe,   the  151 
due  upon  the  work  tliat  had  already  been  ooaipleted,  and 
this  st«  yeataias  unpaid  up  to  this  tiaie. 

It  is  insisted  on  behalf  of  the  defendant  that 
the  eyidenee  heard  at  the  trial   is  of  aueh  character  as 
that  the  jury  were  not  warranted  In  finding  that  the  de- 
fendant had  at  any  time  definitely  located  the  line  for 
its  i'aiat  Bock  Canal   so  as  to  permit   the  plointiffs  to 
proceed  with  the  work  thereon.     If  there  is  any  merit  at 
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all   In  this  contention  It  1*  indiofttlTe  of  the  rofusal  or 
failuro  of  tho  dofonclant  to  uoo  diliirent  cmd  hoaeot  effort* 
to  looate  th.«  route  for  the  canal   eo  tluit  pXalntifft  might 
proateA  with  the  w»rk  required  of  th*». 

37  r«tf  «renee  to  a  drawing  introduced  In  evl* 
dance  may  be  eewti  three  proposed  routes  for  the  iaint  Boole 
Caaal,     The  upper  one  of  thee*  route*  i*  de*eri1»*A  a*  th* 
High  Line,   the  next  below  thit  rout*  was  oalled  th*  atar* 
r*tt     Line,   and  the  loweet  of  the  three  rout**  was  deseribed 
a*  th*  Lew  Line,     The  eridence  tends  to  show  that  th*  High 
I.iae«   whloh  ttxtends  for  a  distance  of  about  92  nalles,  was, 
while  the  most  expenair*«   the  aost  practical  line  of  the 
three;    that  the  ;3tarrett     Line  had  been  abandoned  beeause  of 
certain  *g7p*  forisations  that  rendered  it  unfit  to  contain 
the  waters  to  be  drawn  into  the  canal  from  a  neighboring 
•reek;  and  it  was  contended  by  the  defendant  that  it*  *n» 
gineer  surveyed  a  rout*  for  the  Low  Line  in  August,  1909, 

#rom  a  consideration  of  the  wiuile  eviaenoe  in 
the  record,   we  think   th*  Jury  wmn  auliuorlsod  to  find  that  th* 
defendant**  atte/ispt  to  establiah  the  Lew  Line  route  was  merely 
for  the  purFOs*  of  presiding  a  plausible  r*a*on     for  it*  in* 
sxeusable  dslay  in  taking  such  prompt  measur**  as  would  en* 
abls  the  plaintiffs  to  proceed  with  the  work  of  exeats ting 
Paint  Rook  Canal. 

It  is  insisted  by  defendant  that  errors  wer* 
•onaltted  by  the  trial  Judge  in  ruling*  upon  the  admissi- 
bility of  eridene*.     We  hare  considered  these  question*  and 
w*  d*  not   think  that  any  error  wa*  eoismltted  with  reference 
thsret*  which  i&at«rlally  affected  the  course  of  the  results 
of  the  trial.     In  adrsitting  ewidence  as  to  the  different 
kind*  of  taaterial  to  be  excaTated  on  th*  high  J.ine  rout*  for 
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tli«  oimal,  the  flaintifft  of  nco«aalty  ware  00Bip«XIe4  to  rely 
upon  the  oplnleni  of  ooTeral  expert  witneoseo  who  had  gone 
over  the  route.  Thla,  together  vith  the  profile,  tmp   and 
•ther  dftta  in  the  poaeeaaien  ef  the  plaintiffs,  waa  apparently 
the  beat  eridenoe  ohtainable  on  the  subjeot, 

CoAplaint  ia  nada  ef  the  aetien  ef  the  trial 
oourt  in  giving  and  refuaing  to  give  oertain  written  in* 
atruotiona.   inetruetion  33  atandinB  alone  and  without 
yeferenoe  to  ether  inetruetiona  glTen,  might  be  regarded 
aa  defeetiTO.  The  Inatruotion  ia  lon^  and  the  oTident  pur> 
pate  vaa  to  deal  with  the  neaaure  of  damagea  applicable  to 
the  fundaaentaX  faota  on  the  plaintiffa*  theory  of  the  eaae, 
aad  it  sought  to  inform  the  jury  aa  to  what  antioipated 
profita,  if  any,  the  Jury  might  oonaider  in  fixing  the 
aaaunt  ef  pleilntiffa*  damagea. 

Ha  rereraible  error  waa  oorrdsltted  by  the  trial 
oourt  ia  giving  or  refuaing  to  give  oertain  ether  inetrue- 
tiona* 

The  judgment  of  the  Itunielpal  Court  ia  af» 
firmed* 
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TtOE  PROVlDJJtS  Lr^  ASaUHASCB   /  )    Of   CHICAdO. 

COMP/JmY,    a  corporation^ 

App&llinit.  / 


V 

lit.  FRSSlDXKa  JtrSTICE  XAHK£3 
IliCLlV.,iiiiD  i'HS   Oi>I^;lOK    0?  THE    GC'URT  • 


Appell««  has  aoYcd  to  disaiss  this  appoal  fey 
failwre  to  filo  the  appeal  bead  vithin  the  time  first  ordered 
%/  the  court*     The  Judgment  vaa  entered  March  31,    1917.     An 
appeal  waa  granted  on   condition  that   the  dcftmUant  file  ita 
appeal  bend  wlUiln  twenty  days  therefrom.     On  April  24th  the 
time  for  filing  thu  appeal  bond  wae   extended  ten  days,   and  on 
the  aaae  day  the  bond  was  presented  and  approved  by  the  court* 
It  waB  held  by  the  oupreaie  Court   in  Hill  ▼.    City  of  Chicago. 
218   111.   178,    that  if  the  time  designated   in   the  order  f9T 
filing  the  appeal  bead  has  expired   the  Jurisdiction  of  the 
court   to  approTO  the  bond  la  lost.     Appellant  urges,   however, 
that  the  iumnicipal   Court,    fron  inhnae  julgsieat  the  appeal  was 
taken,  had  Jurisdiction  to  approye  the  bond  any  time  within 
thirty  days,    the  tine  within  which  thot   court  can  modify, 
alter   or  racate  a  previous   order.     The   ua/ne  point  w&e   in- 
effectually urged  in  the  Hill   case,    aupra.   the   court  holding 
that  the  Jurisdiction   over  the  order  fixing  the   conditioas 
of  the  appeal  is  retained  only  until  the  expiration  of   the 
time  prcBcrlbed  therein  for  filinc  the  bond.     Here,   ae   there, 
the  time  for  filing   the  bond  expired  without  authorised  ex- 
tension,   and  the  right  of  appeal  was  lost  by  failure  to 
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comply  ^ith  th«  oonditien  as  to  time  Inpoeed  by  statut*. 

There  le  no  pret«n8«  thsaX  the  faote  of  this  eas« 
bring  it  T/itkin  ij«etlon  95  of  ths  Practice  A«t,  which  under 
certain  conditions  gives  the  court  power  to  extw»d  the  tine 
firt.  day*  for  filing  a  new  >cnd. 
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Plaint  if/"  In  Krror. 

MR.  PRESIDING  JIISTICK  GOODWIN  delivered  the 
opinion  of  the  oourt. 

This  writ  of  error  was  auea  out  to  revftrse  a 
Judgment  in  forcible  detainer  in  favor  of  the  defendant 
in  error,  who  was  the  plaintiff  helow.   The  parties  will 
be  referred  to  as  plaintiff  and  defendant. 

The  plaintiff  was  the  owner  of  a  certain  ninety- 
nine-year  leasehold,  and  entered  into  a  contract  with  one 
Steiner,  in  which  he  agreed  to  tranefer  the  leasehold,  to- 
gether with  the  buildings  and  improvements  and  Steiner 
agreed  to  purchase  the  same,  for  |20,000.   The  defendant, 
irtio  was  Steiner* s  assignee,  had  possession  under  this  lease 
agreement  from  April  30,  1912,  until  January  24,  1916,  when 
the  writ  of  restitution  was  returned.   It  further  appears 
that  the  defendant  was  continuously  in  arrears  in  her  pay- 
ments.  On  September  3,  1915,  plaintiff  served  notice  that 
the  defaults  in  payments  had  continued  for  a  longer  period 
than  thirty  days,  and  tiiat  in  consequence,  the  plaintiff 
declared  the  entire  sura  remaining  due  under  the  agreement 
to  be  due  and  payable,  and  t>iat  there  was  the  sum  of 
#6,557.53  due  under  the  contract,  as  shown  by  the  attached 
statement  which  was  made  a  part  of  the  notice,  and  that  he 
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denanded  payment  within  three  days  from  the  serrioe  of  the 
notice,   ^'ive  days  later  another  notice  waa  served  that  on 
September  2,   he  declared  the  balance  unpaid  to  be  due  and 
payable,  and  declared  all  payments  theretofore  made  to  be 
forfeited,  and  demanded  immediate  surrender  of  the  preraises 
under  the  contract. 

Upon  the  trial  the  defendant  offered  to  prove  that 
about  the  13th  of  August,  1913,  and  several  times  after 
■aid  date,  the  plaintiff  told  defendant  to  remain  in  the 
place,  pay  him  #400  a  month  instead  of  the  amount  provided 
in  the  contract,  and  that  afterwards  she  paid  the  amount 
shown  as  cash  credits  on  account,  offered  in  evidence  by 
the  plaintiff,  and  that  after  August,  1915,  plaintiff  told 
defendant  she  could  remain  m  the  place,  and  pay  him  monthily 
an  amount  agreed  to  be  paid  or  as  much  of  it  as  she  could » 
that  he  knew  he  would  be  able  to  dispose  of  the  place  for 
her,  and  that  she  oould  ultimately  leave  the  place  and  make 
a  profit  of  from  $8,000  to  $10,000  by  selling  the  leasehold, 
and  that  plaintiff  never  tendered  an  assignment  of  the  ground 
lease.   So  far  as  this  offer  of  proof  is  concerned,  it  is  a 
oanolusive  answer  to  any  objection  to  the  Judgment  based 
upon  the  exclusion  of  this  evidence,  that  no  assignment  of 
error  has  been  made  on  account  of  the  admission  or  exclusion 
of  evidence.   It  is  also  an  answer  to  say  that  the  offer  was, 
in  substance,  to  vary  the  terms  of  a  written  inatrunent,  and 
substitute  therefor  an  oral  agreement  of  an  entirely  differ- 
ent character.   The  cases  in  which  the  court  has  laid  down 
the  rule  that  a  lessor  may  estop  himself  by  conduct  from 
taking  advantage  of  the  provisions  in  regard  to  n  forfeiture 
have  no  application  here.   Those  cases  do  not  go  to  the  ex- 
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tent  of  saying  that  the  written  tenae  of  the  agreem<?nt  oan  be 
changed  by  parol,  aa  was  here  attempted,  hut  merely  that  if 
the  leanor,  hy  his  conduct,  leads  tho  leasee  to  believe  that 
no  adyantage  will  be  taken  of  the  right  of  forfeiture,  and 
the  lessee  is  lulled  into  a  sense  of  security  by  that  oon« 
duct,  an  estoppel  may   arise.   In  the  case  at  bar,  however, 
the  parties  have  expresGly  stiptilated  against  any  such  infer- 
ence.  The  contract  itself  provides  that  "Any  previous  exten- 
sions of  tims  or  delays  in  payment  shall  not  be  construed  as 
&  waiver  of  the  right  to  so  declare  the  entire  sura  due." 
Courts  are  not  Justified  in  saying  that  such  extensions  or 
delays  shall  have  the  effect  <tf  a  waiver,  and  thus  nullify 
the  express  agreement  of  the  parties.   We  are,  therefore, 
Of  the  opinion  that  as  this  clause  in  the  contract  provided 
that  extensions  of  time  and  delays  in  payment  should  not  be 
constituted  as  a  waiver  of  the  right  to  declare  the  entire 
cum  due,  the  action  of  the  court  in  excluding  evidence  of 
such  extensions  of  time  and  delays  in  payment  was  not  erron- 
eous.  In  addition  to  this,  it  may  "be  said  that  even  according 
to  the  defendant's  own  contention,  the  evidencfi  offered  would 
be  totally  insufficient  to  create  an  estoppel  in  any  caus9« 
either  at  law  or  in  equity,  since  there  is  no  evidence  or 
offer  of  evidence  in  this  record  that  defendant  relied  upon 
the  alleged  extensions  and  aspuranoeB,  and  placed  herself 
in  a  different  position  from  what  she  would  otherwise  have  been 
in.   An  equitable  estoppel  could  only  rest  upon  proof  that 
representations  and  promises  were  rcade  to  her,  that  she  acted 
upon  them,  and  that  the  grounds  of  forfeiture  arose  from  the 
fact  that  she  was  thus  lulled  into  a  sense  of  security.   The 
evidence  is  destitute  of  any  such  proof  or  offer  of  proof. 
A  judgment  cannot  be  reversed  on  account  of  the  exclusion  of 


Mf  SMI  tB.*mm9i^  •tij  1«  ■m«i  a^itiiv  Btii  tjuLt  ^fUx»u  \o  iami 

IX  tBdf  \l9tia  iu*i  tb*iqB»iiM  •i9d  man  ««  .Xo^oq  x^  bai^xtfo 

tAiU  •T«iXf»u    o^   »eB4eX  904   bUmoL  titiubnoo   ulrl  xd  .aoeaeX  c^/l^ 

mOBO  infi:i  x<{  x^jtavoftd  'Xo  •«it»a  Ji  o;rai  boXIuI  ml  »»a»eX  »jrf^ 

,-xov»«oi{  ,t«d  iB  9930   '%tii  nl      .••Ixe  xmi  Irnqfioian  ns  %io»t^ 

•ivlxii  xfojja  \rui  ^bbIji;^  >)eliiXir^ld-a  \X3«9iqx»  svArf  uoiJtueq  CiU 

«a«;txt  «*;oiY«n<x  xfik'  iadd   s^biroiii  IXea^l   j^ojninoo   oriT      .sen* 

aa  &»u7;f8noo    sicf  ^on  XXsda   ^ndjuxftq  nl   Bx^aX^b  19  9miit  lo  saolt 

*.di;JI)  mi9  9\iitt9  9di   •xsloBh  oe   9i  td'^tt  BsiS  lo  iatIaw  « 

to  «nox8<i»^xs  rioifs   ^.scl^  SalXJM  nl  bsllllstft  ^Of^  *'K*  aSiuoO 

x;liXXi;a  ai/di  bn«   .lATinir  «  >p  ^o^lla  9i{^  evjuf  XXada  av>-i^^'^ 

hP^hlvcnq  ioMtiaao  9tU  ai  •axisXo  tkltli  ««  jAxii  noiaXqo  aiii  It 

on  Muoflm  itiatax*^  tii  •XBi^b  bxta  vnit  lo  anoi«noJx«  tMdi 

9ilttt»  Hdi  tiMlottb  oi   id'gli  tttii  lo  i9Ylmw  a  as  b9iutl3att09 

lo  0Dn>9blT»  yzlbuXsxs  al  ttuao   ftdi  lo  nol^^sA  9dt  ^aab  sma 

•aoiio  ;^oii  amm  invetxnq  ri.   a-y^xXoh  i>n«  auiii  lo  aaoXano^xo  rf»va 

anllrconos  nnro   iatii   S>x/ik      .:  y^o   ^1   ,alAi   6i  tioiilttn  nl      .auo9 

blaoxt  bf»^'»'^T:n    >nn9biv  ,:ro/.itj9^nOR   nwo  a'i^nAfcaolftb  i*tli   •# 

,9«iJXiU    ^:—     ..   L^qqoias  a*  o;^£al^    oi   lu^ioilli/aiil  x-^-^^^^  *' 

to  ac-nniblv*  oa:eX   9\9tii   oonia   «\^lji{kO  ai  to  wml  ta  loA^iB 

floqjj  b'^ll9i  .tn  ionnloL    +nri^   fc-ioost    airiit  nL  9oa9btr9  lo  itllo 

IXoatsH  69C  ;I.  ,  i^oniSitfaoa  bnn  aKOiano^xo  boaaXfji  orfl 

n9(»(/  OYAfl  oaiw-T^  ov  9f{a   ^j%H»  A01I  nolilaoq   i^heinllXb  «  ni 

itA(f^  loorrq   rtoqo   ^e3-x  x<^ro  fifijoo    foqqo^ao   aXdAJix/pa  nA      .nl 

bsloii  aiia  Jjuft   ,i9ii  oi  aJ^iVi  »?aw  avaiffio'xq  brxji  •ftol^fiinvaoiq^t 

«if(;t  aoil  eaoTs  oat'J'l^liol  lo  abntfinyi  »rfi  **r{J-  brea   ,AOi(i  noqir 

fl..v      ./.Uxijo-aa   lo   danoa  «   oJ^ni  iwlliiX  audi  a«w  aifn   iari*   *o«l 

.10'  -.  looiq  ifoua  ^Ji  lo  aiuikiaab  aX  aoa^btf 

'to  nolntiroxe   ftifi   lo   ir.udoou  ffo  beatovan   4rf  totmso   itt9txf,bat  A 
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proper  •ridence  unless  the  eyidenoe  offered*  when  considered 
in  oonnection  with  the  other  eridence  in  the  case*  would  have 
Justified  the  Jury  in  arriring  at  a  contrary  oonoluslon.   In 
the  absence  of  evidence  of  other  neceeeary  elements  of  eqldt* 
ahle  estoppel*  the  exclusion  of  the  evidence  offered  co\ild  not 
be  reversible  error.   It  may  be  noted  that  plaintiff  did  not 
take  advantage  of  defendant *8  default  and  terminate  the  con- 
tract without  notice*  but  on  the  contrary,  permitted  five  days 
to  elapse  between  the  time  when  he  served  notice  that  he  had 
elected  to  declare  the  entire  sum  to  be  due  and  payable,  and 
the  time  when  he  notified  her  that  on  account  of  her  failure 
to  make  payments*  he  declared  that  contract  forfeited.   There 
Is  no  evidence  in  the  record  upon  which  it  would  be  possible 
to  base  a  finding  that  defendant  had  not  been  given  a  reason* 
able  time  to  make  good  her  default «  and  this  would*  of  course, 
hm   necessary  to  the  establishment  of  an  equitable  estoppel. 
We  expressly  refrain  from  passing  upon  the  contention  that  an 
equitable  estoppel  can  in  no  case  be  pleaded  in  an  action  in 
forcible  entry  and  detainer. 

Counsel  for  defendant  further  olaims  that  while 
plaintiff  was  given  the  right  by  contract  to  declare  a  foriei* 
ture  without  notice*  he  hiia   not  pursued  this  method,  but  has 
undertaken  to  give  notice*  and  that  the  notice  given  was  for 
the  payment  of  $6,557.58,  when,  as  a  matter  of  fact*  there 
was  more  tlum  $20,000  due.  The  first  notice  was  to  tlxe  effect 
that  defendant  was  in  arrears*  and  had  been  in  arrears  for 
rent  more  than  thirty  days  *  and  that  in  consequence  *  the 
plaintiff  declared  the  entire  sum  due*  and  further  notified 
the  defendant  that  ther«  was  $6*657.58  due  him  under  the 
terms  of  the  contract*  as  shown  by  the  attached  statement. 


tVAf^  bltftiv  «»«cs^   »/(^  Rl  »OR'»5ivo  t'itlio  •At  ti.itm  a«l#caniT96  nl 

"ilAfftt  '^9  MStt^K9l»  \tAa9i999a  tt»i<^«  ^e  ttcanblvm  lo  ^ORSttfii  -vit^ 
Soa  tluoo  bPXtYio  mtnnhir^  9tii  ^»  noiawlox*  9rf*  ,X»c<ioi«^  •Itf« 
^on  bib  "iliJnJtali?  t«f*  ^•i'on  etf  ic*ii  *I  .itorci*  •ItfiB^»T»T  •d 
mtioci  'itii  •^AniHTidi-  bWA  ttua^fib  e**nj9Sirt«tt»fc  to  •B'^narba  93£a# 
9%zb  »vlt  b«i.tliHrx»q  ,v*<n:;tBOo  ©ffl  ar>  &sn!  ,«>oi/on  *Ji/orftl»  lo*ii 
iMif  •<(  ift/{;r  99li^on  t)9Tr[»8  ftrf  nitrfw  »ffll^  »(i^  n»«vt9(r  ••^X*  •! 
Jmui  ,«X(f«<CA<  i:>na  nub  »<f  o^  etua  rsltn^  9tii  »rm£o9b  ot  b9t^9lt 
•XisltR'i  i*ri  to  tatotivB  no  *jwt*  tarf  i>«lllto«  9rf  fwxlv  •mi*  •lU 

•  IifiawCMi  #<f  lilrow  ti  rtoixiw  croqxi  brtoost  »»(*  fll  •offfsblra  9n  •! 

-aoanei  «  narJta  fl*»(f  i^oii  %«d  tn»?>n*leb  *Ari*  jinibrrx't  m  •amd  •* 

,»it-ti;oo   lo   ,bXx/«»  aitfi-   bctfl  t^Xx/A^db  i<*si  boe;|  «:Cak  at  mftld^  aicfA 

•  Xaq^qctca  «Icf.9#iupa  rtn  lo  :ta»aai'3iLdMin9  •di   oi  xi»a»9C9tt  Mf 

fua  :»Brf*  ttoliftatnoo   sje!^  noqw  aRi»a«q:  oroil  nla'xloi  xi^3"»'»«»»  •^ 

Kk  tt<iltt>»  n^  ffi   b«b4i9Xq  aif  aaaa   aw  rrl  n«o    X«qqo^a*)  aXtfA^ivpa 

.■xani«*«b  bna  x^^ira  aXtfioiot 

aXJWw  #«rii   aaijiia  i-^rt*t»l  irrivi^twi:  ■'ol    isanAjoO 

-taViOl  a  aiaXoob  oi  *oa'r;Mioo  \cf  ^trfsi**  •rf*  n»TJtB  ■'^  'ni*ojt«X<5 

8«cl  iirtf   (bttfftaoi  «Xrl;t  bauarci/q  too  tnuL  aj<   ,aoJtiorr   Ijjo/f^lv  av/^ 

lo^i  a«w  navXa  9oi;ton  a;f^   ioAi   bau  tnoX&^a  •▼!;}  o#  tic-istiobau 

•t^iii   tioal   ^o  io^T/mi  ji  ms  .nailtv   ,86.785,0$  lo  itfmc^q  odS 

toatla  ail*   oi  •aw  aoilon  laall  «»ilT     .owb  000, 0S|  amdt  orom  aaw 

•xol  aitiOiiB  at.  naaef  bjut  bfi*  ,axMBi%tm  aX  a*w  tanonalftb  i'M^ 

tBUt  .aonatfpaanoo  al  SmI}  baa  ^•^^*b  x^tisii  K«d^  't'lou  ia9X 

ftaIti::^Ott  tadi-u/l  baa  ^cub  bsu9  •\ita9  ^di  bwxMloob  "illialMl^ 

•di  fbnu  mXd  nub  6a,T8d,d4  unr  attidi   }«(i*  ^nabnolsb   srti 

,*«»ma**Ja  barfOAiJl*  ail*  Xtf  ««ori»  ««   ,*p«i*ii3o   arii  la  airca4^ 
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and  that  he  demanded  payment  of  thlc  amount  within  three 
days;  fire  days  later,  he  aerved  another  notioe  calling 
attention  to  the  faot  that  he  had  declared  the  entire  bal- 
ance due»  and  ae  she  had  made  default  in  the  payment  of 
that  amount,  pursuant  to  the  terms  of  the  contract  he  de- 
clared It  to  be  forfeited.   We  are  of  the  opinion  that 
under  the  terms  of  the  contract  plaintiff  was  entitled  to 
declare  the  contract  forfeited  in  the  manner  attempted  by 
the  eeoond  notice.   In  Yiew  of  the  language  of  the  notice 
of  September  2,  1915,  declaring  the  entire  purchase  price 
due,  and  at  the  same  time  notifying  the  defendant  to  pay 
the  sum  of  $6,557.58  vithin  three  days,  it  may  be  that 
the  payment  of  the  sum  deiaanded  vithin  three  days  might 
hare  given  rise  to  a  question  as  to  the  right  of  the  plain- 
tiff to  considr-r  the  entire  sura  due,  but  in  the  absence  of 
any  such  payment,  the  right  of  the  plaintiff  to  declare 
a  forfeiture  on  September  7th,  in  the  manner  indicated, 
cannot  be  gainsaid. 

7or  the  reaaons  indicated,  we  are  of  the  opinion 
that  the  points  urged  on  behalf  of  the  defendant  are  with- 
out merit,  and  that  the  judgment  of  the  Municipal  Court  must 
be  affirmed. 

APFimOEP. 


tmjtU  mimiw  iauomm  Midi  lo  iuma%0Ui  b»Uua^b  »ii  iaA$  bo* 

yiJt/lAO  eolioa  it^ooM  boyxsa  %si  ^x*int  «tAb  •Til  {«x«^ 

-XAif  9tlta»  9Ai  i»%%»lx>*h  ban  eii  iadi  itmt  »<U   o^  noi#a»:t4jS. 

la  tirMKfAii  •{{^  ai  jtXtialsb  •bam  bad  »/!«   aa  baa  ««Jib  ••oa 

-8b  9x(  ^9«t;roo9  liii  to  #»!.•#  sxii   oJ   ^nauaijjq   ,iiiuoica  /aili 

Jaiti  Qo^Axtio  •ill  la  •<xa  al?     .b«^lel*xol  atf  ot  $1  b^^cale 

•/  b^Xi'lln^  saw  lli^Ai^Xq  IftaTieoQ   »ri[^  lo  »ai»t  •dS  iBbmu 

X'i   bBfqmmf iB  x^nnfim  9sti  nx  bft^isliol  ioa'XlaQO   ft^fi  rxaXosb 

•option  »iii   !•  •SAi'SftaX  ^tii  lo  waZt  nl      .nsiioa  baooAO  iutt 

»olxq  •«rj<o-ixfq,»ni#no   wdii   :^iiAlom   «8X9J  , & 'xvcTflS^^aS  1* 

^^q:  oi  ;tni»bn'»l6>o  9£{:f  ^^^^li^oa  exii^J^   »aia«  9dt  im  boa   ,oub 

imii   9cf  x«n  ^X   .a-^^ab  99Xiit  aldilm  8S.TfiS,di  lo  au/a  mdi 

fd't^Xai  axab  •9'Xil^  ciiUXw  bo^n^xvob  «u/«  aili   lo  ^noxD^caq  %di 

-AiaX^  9(1^  lo  id^Xt  9sii  •$  aa  xroXtoaup  a  a^  sbXy  aoTi)  •Tad 

lo  9onos'Jji  odJ^  ax  ^u<  ^ox/b  mua  ^'tiia*  •dS   T>bXaaoo   oi  111^ 

•  LBXc^b  o^  llX^ffiAXq  •<i;t  lo  ^xisXi  oti  tinamHM  cloi/s  \rm 

,b9i»cXk;iii.   t<)rtnttic  9i<i   aX    .xfcfV   le^K^i^sQ  AO  •Yi/^Xaliol  a 

.kjXaaaXaa  *<f  ^oaaao 

noXn  qo  ftilj   lo  9XM  •«  ,b«iaoXbnX'  ofloaae-x  oxU  -xo? 
•rf^Xv  sTa  ^nobnolAb  srfi  lo  l/arf^^tf  no  £»a*sif  aJaXoq  «ft  /ad^ 
J  ■<;     ittror    IrqXcXruf*^   «;{^   lo  in9ip:;^«i;u t  otU    3tuU   imu  »/iiflfii  ivo 

.bdonXlla   otf 
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M.    K.    HORTHAM, 

\ 


Appellee » 


F.    J.    LBWIS\iIANUPACTURIKO 
COMjPANY,   ft  corporation, 


Appellant. 


?P'?AL  PROM 

COUNTY   COURT, 

COOK  COUNTY. 


MR,  PRISIBINO  JUSTICT?  GOODWIN  delivered  the 
opinion  of  the  oourt. 

Appellant  seeks  to  reverse  a  judgment  againet 
if  for  $430.00,  in  favor  of  the  appellee.   It  appears 
that  the  appellee,  who  wa?  a  rolling  stock  broker,  ob- 
tained a  written  contract  froa  the  appellant,  a  corporation, 
engaged  in  the  manufacture  of  tank  oars,  whereby  the  latter 
authorised  the  former  to  lease  twenty  of  its  oars  to  the 
Sherman  Cotton  Oil  Provision  Co.  for  a  period  of  six  months 
at  $36  per  oar  per  month,  and  agreed  to  pay  him  as  a  com- 
micssion  the  amount  for  whi  <*i  they  should  be  leased  in  ex- 
cess of  #26  per  oar  per  month.   He  procured  a  contract  with 
the  Shez*man  Company  by  which  they  agreed  to  lease  the  oars 
at  ^30  per  month.   The  contract  was,  however,  not  carried 
out,  and  there  is  a  conflict  in  the  evidence  as  to  which 
party  was  at  fault.   We  art  of  the  opinion,  however,  that 
the  oontract  between  appellee  and  appellant  was  for  the 
payment  to  appellant  of  a  certain  amount  for  securing  a 
contract  for  the  leasing  of  the  cars.   If  the  oontract 
between  appellant  and  the  lessor  was  net  carried  out  on 
account  of  the  lessee's  default,  then  appellant  had  a  right 
to  a  recovery  of  its  entire  damages,  based  upon  the  rate 
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«ft0lI«q4A 


.^Tiioo  9iii  to  noiniq* 

-<fc   ,HM(d-icf  ico*»   8«iiXoi  ii  saw   oriw  »ft«XX«qqa  ftd^   ;f«i(# 
,njx*aiCM5ioc'   s  i:tniia»4q:a  ojli  »o"xl  *o»rt^«oo  amitirw  a  b«nX«# 

oxW   o^   iiw    ail   lo  t^rtftw*   •«Js»X   oi   -xsawo?   aiij   J»««liocUii» 

•tf^aoa  xXc  "^0  DoJti^q  a  not   .00  aoiaXTO-x^X  XXo  ne^^oO  aaanoitt 

•MOO   A  aa  jai  .t   5^oTa»  b«t«   ,jfUnon  taq;  xao   leq-  dfi^  ^a 

•«•  nl  b»9ti  ji/fi  ifn  Irfw  tot  ^nwoffla  tii    (toiaalM 

rf*iw  Joat^ooo  ^   ^>9tuotyi^  »H      .ffi-noa  -req  tjsa  -xaq  dSf  ^0  ca(»o 

aiaa   nclt  aaasX   o*  feoai^  >teri^  1(0  lap  ^crf  XRj*4>toO  naanwriC  silt 

baitiAo    too   ,i9Towori   »a/w  ioailnoo   arfT      .r(#iioci  Ta«  OSl  la 

riolffw  0^  Q£  <M>n«»bXT«   9ii#  ni.  #s>inaoe>  jj  b1  oioil^  hnu  ,>wo 

iari*    ,t»T8woii   .noXitiqo  TiS  lo  tna  •*      .JXual:  $6  saw  x^iaf 

orCi^   laT-   saw  ^naXXaqqa  bna  99Ll9q^m  H»«w*ad  toBiinoo   «ri* 

a  B^'^'Xi/cAa  lOt  dtiuomm  nlMti'^e  a  1:o  ^naXlaqqa  9i  J^noor^aq 

SciMttnoo   9ii>   11      .rrao   »rf;t  lo  sa*a«*<t  «ri*  lal  toarino© 

no  ^x/o  bsX-x-zw    ioa  aair  loaaftX  «< ';t   i^nta  ir.mlleqq^  nae>w#etf 

^riT.Xt  a  batf  ^faaXXAqqa  tfdi    ^ilMm'inti   a*o««aaX  »r(;f  "20  ^nuoooa 

•lav  aiU  aoq</  J^aaaflT  .aaiiaau^i  axiinn  all  lo  x^ovooai:  a  al 


of  #30  per  month  per   car,  which  included  the  appellee's 
ooBuaiaeion.      On  the  other  hand,   if  appellant  nag  itself 
in  default,   it   eould  not    complain.      In  any  event,    the 
commiBsions  wera,   in  our  opinion,   earned  when  the   cars 
were  leased,   and  appel^e  he came   entitled   to   be   compensated 
in  aooordance  with  the  terms  of  hin   contract  with  appellant. 
We  think  there  is  nothing  in  the  suggestion  that   the   entry 
of  the  judgment  was  erroneous  hecauBc  suit  was  "brought  under 
the   conraon  counts;    it  was  "brought  for  Berrioes  rendered; 
there  was  an  affidavit  of  merits  disclosing  the  nature  of 
the  claim,   and  a  plea  of  non-assumpsit  in  the  affidavit 
of  merits.      No   objection  was  made  to   the  introduction  of 
the   evidence.      In  these   oiroumstanoes ,    the  declaration 
WfiB    clearly  sufficient   to   support   the  judgment.      (Springer 
v«    Orr.    82   111.   App.    568.) 

The  Judgment  of  the  County  Oourt  Is  affirmed. 


■  *««ll»qq«  ndi  b»bulx>Ri  rfalrCw  ««ao  fq  ASbob.  leq  0C|  \9 

noi^nif  ^ri^oitf  a«w  tlu»  vauaoed  9Jjo»noit9  aonr  #fwin;^tft  s^^  ^* 

la  »iv^£a  aifi  yiJtacIoail>  ailiaai  "to  ^ivabltla  na  aav  •i9di 

;tiyiKblt'ifk  9iii  nl   11  aqiw a a«-<i on  'io  aalq  a  ibaa  ,aJLaIo  9dt 

lo  aolloi/bo^lnl  ax(l   oJ  abam  aaw  aotio%ldo  oR      .a^iiais  !• 

aoxiaxaloab  adl   ,3t:tcfi«^a»iu9:iJ;a  •««!!/  al      .aanablTP  4£(1 

•xo3^ci'xt|;g)      .  :^Rain7)b»rt  ^i^  i'xaqqua   ol  Isat&llliia  x-^^^^^^o   aav 

(.fede    .n«A    .XXi    S8    .110    .y 

.b^snillA  al   imoO   \:;ffuio0   a/l;r    "io   rfnaai3.t'ift   ©ilT 
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GEORGE  EHPIAT,    trading  as 

G130R0E  T5HRAT  &   COKPAMY, 

Appall ett. 


Yi, 


T.   MARRONE  i^d  B.    LOFARO, 
trading  ae  Ml^RROHE  &  LOyAEO, 

Appellants. 


^^08T.A.  230 

APPEAL  PROM 

CIRCTJIT   COURT, 

COOK  couimr. 


\ 


MR.  PK5SIDIN0  JUSTIGT]  GOODWIN  delivered  the  opinion 
Of  the  court* 


Appellants  seek  to  rerern*   a  decree  restraining 
them  from  enforcing  a  claixa  against  the  appellee  tipon  which 
suit  had  heen  begun  in  the  Municipal  Court,  in  which  it  had 
been  properly  held  that  appellee's  olaim  of  set  off  oould 
not  be  entertained  because  it  was  for  unliquidated  daraages 
growing  out  of  another  transaction.  Appellee  then  filed 
his  bill  of  complaint  which,  in  its  amended  form,  recited 
the  history  of  the  suit  in  the  Municipal  Court,  alleged  that 
he  had  a  claim  againnt  appellants  for  unliquidated  damages 
growing  out  of  a  shipment  of  macaroni  which  had  been  damaged 
in  transit,  and  that  he  had  received  and  paid  for  it  in  ig* 
noranoi^  of  the  fact  that  hie  instructions  to  take  out  the 
insurance  in  his  name  hud  been  disregarded  by  appellants. 
It  further  stated  that  the  appellants,  who  constituted  a 
non-resident  partnership,  and  who  resided  in  the  State  of 
New  York,  had  dissolved  their  partnership  and  had  oeased 
doing  businesB,  and  that  they  now  resided  in  differant 
jurisdictions,  and  were  insolvent,  and  that  in  view  of  these 
faots  it  would  be  impossible  to  collect  a  Judgment  from  the 
firm;  that  the  amount  due  him  for  damages  was  in  ezoess  of 


o^xes  -  OTX 


■■ 
.TfiiTOO   TIUDail  i  .BY 


.YTWIDC  2L0O0 


.QflAfOJ  .H  »iyt  mflAAM  «T 

.c:t(t4iXX*q«A 


JhAd  il  itoXfiw  nX   ,^^tA;oD   lAqloinuH  sii^  nl  mtiscT  a«»tf  bAif  tXira 

bXjJOO   1:tO   i««  'to  nrX«Xe   •'••XX^qqs  ^JUf^   bX*f(  xXlsqo^f  OB^if 

a09«BUib  b«ii}bXi.'piXn;/  lol  ««ir  i^X  •avaostf  b»AX«^-xa^a»  »<f  i«a 

J!>9d^i99'x   ,«not  b»lm*«ui  a:fX  nX  .xlcXifa'  ^niaXtiAOo  lo  XXXcf  aXif 

iuLi  b9a«IXii  f^ti-eO   Lm^hokauK  •tU  ni  tiu9  •df  !•  x%otaiA  mtU 

^•^ammh  b9imMiupilnu  lol  aj^iuiXXaqqa  teinXjqM  nJtaXo  a  bwd  tL 

te^^aaunt)  oaatf  b.«ul  ffnX/iv  Xnoooaaw  Iko  l#fa»aiji«  a  ^^  ^U6  ^tworg 

-SX  nX  ^X  to)  bijati  bttn  b»ri»9^t  b«K  ar(  l«/fi   bfia   ,lXaitaii  iiX 

tfili  iu<i  aaU^  o^  aaoXtdi.'itaflX  sltl  Smi&  icxTt  odi  to  '^enaioa 

*«laa(X»4q«  -^  babvasaTaXb  naMT  tuui  aauui  aXif  cX  AtnAVu^EUxX 

m  bttuittaa^o   othr  ,mtttMll»<ma  •tLi   iMtlt  b*i»9B  rmdi^Mt  il 

to  B^fkiQ  •lii  at  babXatrc   Oifv  bam  ,nldmvmtiM%  ^nebXa»n'«on 

baaaao  bad  ban  qltimx^nSxmq  ttfirii  baTXacaXb  luui  .sfToY  waK 

^AaicaltXb  nX  bt^bXaai  vor  yQotit  ijuii  hn*  .aafinlajjtf  arrXeb 

eaaxf^  lo  waXr  nX  S^tii   bna  ^ianvZoanl  •law  biui  laaoXioXXtaXttrt 

ttifi  ioo'cl  Jnaaq^fit  a  ^oalXao   o^  nXtfXagocad  ad  :>Iuow  tl  •tomt 

t^i  eattoxA  nl  «£>?   as^xuiiab  itnl  KXidl  oi/b  Xnvans  aril   J^iufX    ;atiXl 
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the  amount  of  the  claim  which  said  appellants  were  attempts 
ing  to  enforce  against  hia  in  the  Municipal  Court,  and 
prayed  that  an  account  be  taken,  and  that  appellee  be  allowed 
an  equitable  set-off.   The  court  entered  a  decree  finding 
that  all  the  material  aUegaticns  ia  appellee's  bill  of  coifr* 
plaint  as  amended  were  true,  and  enjoined  appellants  from 
enforcing  their  claim. 

Appellants  contend  that  by  accepting  the  shlpraeat 
appellee  waived  all  claim  for  damages  except  for  fraud  or 
latent  defects  Incapable  of  discorery.   We  think  It  a  com- 
plete answer  to  this  to  say  that  the  goods  were  received 
in  ignorance  of  the  fact  that  appellants  had  violated  their 
shipping  instructions,  and  that  in  consequence,  appeUee  ^as 
not  protected  by  insurance  or  otherwise  against  the  loss 
r<^-Bulting  from  damage  in  transit.   We  think  it  also  an 
squally  conclusive  answer  to  say  that  in  shipments  of  the 
kind  in  question,  there  is  an  Implied  warranty  that  the  goods 
shall  be  merchantable,  and  the  master  exii^ressly  found  in 
this  case  that  the  goods  were  received  in  a  damaged  condi- 
tion, unfit  for  sale.   Our  Supreme  Court  has  repeatedly 
held  that  where  there  is  an  express  or  implied  warranty  of 
quality,  the  purchaser  may  receive  the  goods  and  recover  the 
datiages  resulting  from  a  breach  of  that  warranty.   (Wolf  Co. 
V.  Refrigerator  Go. .  252  111.  491,  at  page  508.)   In  the 
pmeent  case  it  is  clear,  therefore,  that  appellee  did  not, 
by  relieving  the  goods,  waive  his  right  to  recover  on 
account  of  their  damaged  condition,   v/e  are  of  the  opinion 
that  the  case  disclosed  proper  grounds  for  the  equitable 
relief  granted  in  the  decree. 

The  decree  of  the  Circuit  Court  if  affirmed. 

AFPIRMSD. 


^qte.9it»  •^'xnv  8la«iIX»qqji   uimm  tiaisiw  BlaXo   •dt   to  Inuonus  9ili 

bttM  t^iuoO   XaqiotfioK  9;!^  nl  mlt{  #gici«aa  »«iol2i»  o^  ^^nX 

jbcvolljs  ecf  ••XX»qQ«  larfJ   baa  ^ntilBi  fttf  ^avoooB  na  tatli  b*>cjntq 

yilJbrrilt  •«ia«i9  a  b9-i^tnB  f-tuoo   "irtT      ."^^to-^ea  •Xcfjs^Xup*  om 

•«oo   lo   XXlff  a*9«XX9qqa  at  9nollA9«CC«   iBiis^jun  9x1^   IXft  imli 

■OKl  a^riAXX^fi^  b«nlotne   bnjis   .ovt^  frfttw  bftbtfMW  aa  ttrial^ 

•ffiaXc  ulttill  i^iaiolna 

tnastlrla  9xl;f  sni^qioooA  x?^  ^tadt  bn»j^ao«  aiiuiXXaqqA 

rta  bua-n  10^  iqaoxa  aa^Muib  t9t  siXmIo   ll»  barlav  asXXaqqc 

«M09  i*  ;ti  3(ni:f{^   «rtV      .x^tnroo^ib  to  nX<fjeq«onl   ato«rteb  ^n»^«I 

i)9rlM3i  9i9nf  ai)99$  aft  J   ^«fi^  \.mtt  ot  aifU   o^  isvana  aiaX^ 

tloilj-   ba^aXoxv  i)i-.ri«#;fn^IX9qq«   j-jirf*  J^oal  ^Oj-iaion^X  oJt 

aaaX  9di  ^anxjt;^  aaiirxajiii^o  la  9VKjnu*nt  \d  b^to^ioiq  tati 

a»  oaLa  ii  iUihis  avr     .^^"^'^^  f^^  •:gimnb  laorcl  sni^Xuas^ 

oxf^   lQ  ainamqiffa  n2   ;tArl^  t«*    ^^  lowarta  9Tiai;X9n<9t>   x-'^-^Ji^^PC 

abooj  •tU   tMii  \injniMm  iiaiXqail  fui  mi  arcarti   ,noii-aajip  ni  bitJUl( 

nX   anuo't  x^*^'*'^V'-^  t^^axtai  aifi   bna  .aXcra^nfiiloiaa  acT  lljuia 

-iJvfloo   i>9;a«ajBi}   a  nl   barjtiira'x   siaw  aboo^  oiti   iadi  aaao   aid^ 

Xli*9i»9q%i  and  ^liiaC  auanqi/3  -u/O      .alaa  lol  ^ilnu  «aol^ 

...xs-niaw  balXqjnJ:   10  eaAiqza  «a  ai  9x^ai   9X9ftw  tadi   i)Xax£ 

arfi   %sToo<»-x   hna  aboo^  aif^   aYloo^i  \BtR  ■xoaatCoivq  af{#   «x^XXjHfj^^ 

.0^;   IXoy )      •V^'iBt'xaw  ^ail^   Ito  rioao'ttf  a  ao^l  yrl^Xuaoi  aa;iarja> 

•ri*  nl      (.eofi   a^q  J«   ,  X«^   .XII  SflS  .  .oO  ioiatn:\ittf^H.   .t 

,}an  bJLb  a^XX^qqa  iadi    .aiolaieri.l    .laoXo    a  ^1   ftaiio   Jnoa'.'zq 

no  tcarooat   a*   td:  trlaw  ,aboos  »i{*  anlY9lo-;i  x^ 

nolnlQo  9if^  "to  a^a  aV      .nol^lbnoc  bO'^otab  litMl^  lo  Ixxuoooa 

•Xrfai^ijjpa  ari:r  tol  abnx/oia  laqotq  baaaXbalb  aaao  9dt   iadi 

.aertoob  9t{i  al  b9Sa»T^  talXav 
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ORKKK-AUEHICJAN  SPOHG35   GO.  » 
a  corporation* 

AppoXlec, 


vs, 


B.    VAN  BWiEH, 


Appellant, 


8I.A.  254 


iPP?!AL  TROM 

MUHICIPAL  COURT 
07  CHICAGO. 


/ 


MR.  PRTIISIDINO  JUSTIO?  GOODWIN  delirered  the 
opinion  of  the' court. 

Appellant  seeke  to  rer^ree   a  judgment  againat 
fetin  in  favor  of  appellee  for  4^369.89,  for  cprtain  sponges 
alleged  to  hare  been  sold  and  delivered  to  appellant  at 
2302  Madison  street,  Chicago,  upon  his  agreement  to  pay 
for  them. 

There  is  a  direct  eonfliot  in  the  evidence,  "but 
it  sufficiently  appears  from  appellant's  own  testimony 
that  he  had  been  doing  business  at  the  place  vhere  the 
sponges  were  delivered  for  some  ten  years;  that  he  owned 
the  property  there;  that  at  one  time  he  sold  the  bueineao 
to  one  0*Hiell,  and  then  bought  it  back;  that  about  five  years 
before  the  goods  in  question  were  delivered  he  incorporated 
the  buBin^^ss,  sold  it,  and  took  it  back.   He  further  testi- 
fied that  in  November,  1913,  Charles  h\   Uann  was  president 
and  seeretazT*  of  the  corporation,  and  that  in  that  month 
he  went  with  i^ann  to  the  agent  of  the  appellee  and  said 
that  Mann  was  the  proprietor  of  the  business, aad  that  he 
(appellant)  ]|Ad  nothing  more  to  do  with  it;  that  after  this 
it  appears  that  the  paint  bill  was  rendered  to  the  Van 
Buren  Paint  and  Hardware  store  and  that  afterwards  bills 


edxes  ^  eos 

TmiOD    »U«OIinT¥         j  .BY 

.OUADIHO   "HO  \ 

I  ^WJiUS  HAY    .8 

( 


'?•';^    b9TOVliSi>    '/•,  -  i'UvfJvi       wi'r.'l.    t.ji'ixu.i.i..    i\-4     .«-:•. 

$B  tamLl^qtiJt  oi  B>t*t9vH9h  itoA  t>ioa  ittrnd  ^rjui  9S  b»a«rto 
^a^  a#  tfnttffisv'xs'i  aiti  noqu  ^^o^t^tciO   ^fiin  iroa  llwiM  608S 

.i3«f{;f  til 

J...'    , '■•.;n'»i)iv'»    srtvf    rrj;    to  iltnao   ir:\?\iD  'i'i. 

X«Qmi#3**  mro  a^inallmqqm  inoril  «T««i;fi»}   ^xirt^Xoi'llwa  *1 

ndi   d^Aftv  »onX(i   ^f<:^    la   999ata:ni   f^tob  r.99d  bad  aif  tiiAi 

b9KT.'0  3ii  t«i.*    ;at«9x  n«i  anoa  -xtfl  taif^viXoi*  ••taw  aa^gaoqa 

999nlHU(f  9iU   bXoa  **i  9aai  ano  i«  Imrf^    .  -      -»*  Viaqatq  sxU 

axan^  avi't   ^uotfa  i.9di    ;3tojMf  11   5ri5»iJorf  aarii    --n.-   .aX-^XH'O   ano  ol 

ba^At-Tioeni  ail  DataTlXsl)  •lav  rtcX^aavp  rrJt  aboos  a/i^  nolatf 

-ijeaj  tftri^iijjl:  aH      .  tl  afooy  bn«   ,li  bXoa    ,at«nl8«rf  8id# 

if.obiuntq  8««r  ncjui    .  ;    «oXiAriO   .eXCX   ,tatfaiaTol?  nl  ^aii;f  **f? 

r{yfforc  j/^rfd-  nl  ^aiI4    btui    .noliAiofrxoo   »rfi  "to  x^s^aioaa   bmtt 

biMK   ine  »aXX»qf«  9sli   ^9  tn9^  9rii    oS  tuiMii  x{;fXv  inaw  ti. 

arl  jj&rf)   b«ft, a •  an Xai.</  »xl.^  lo  to^incqo-m   axl^   a^rar  An«ii  t«fl^ 

alri^  -xa^la  i&iii    lit  tii kv  oi»   oi  aiom  rbIW^oa  bA4   (JnnXXaqq*) 

rtaV  9tLt  9i  b^tafeoat  a«v  IXitf  &aimq  9tit  isati  9i»9^(iM  iX 

9LLi4  9bxv9X9i\B  tmtti   bm  »-:9i3  9tjfwbtJiiK  btiM  intaH.  oaiirff 


were  rendered  to  the  Van  Buren  Paint  and  liardware  Go. 

On  behalf  of  the  appellee,  however,  the  tcBtimony 
is  to  the  effect  that  appellant  came  to  them  in  Norcraber, 
1915,  and  said  that  he  had  two  boys  who  were  running  the 
store  for  hira;  that  he  wanted  them  to  have  the  best  goods, 
and  that  appellee  need  not  be  afraid,  aa  he  would  pay  all 
bills. 

There  ia,  therefore,  a  decided  conflict  in  the 
tTidence  as  to  whether  the  goods  in  queetion  were  sold  to 
the  appellant  on  his  own  credit  or  to  the  company.   TIpon 
an  examination  of  the  entire  record,  however,  we  do  not 
feel  warranted  in  holding  that  the  verdict  in  favor  of 
appellee  was  contrary  to  the  manifest  weight  of  the  evidence. 

It  is  insisted  that  the  court  erred  in  refusing 
to  admit  in  evidenop  a  certified  copy  of  a  certificate  of 
the  increase  in  the  capital  stock  of  the  corapany.   We  do 
not  think  the  evidence  offered  tended  to  prove  any  issue 
in  dispute;  there  had  already  been  admitted  in  evidence 
the  original  certificate  of  incojrporation,  and  subsequently 
the  court  admitted  a  bill  of  sale  from  the  appellee  to  the 
corporation.  He  question  was  raised  or  could  be  raised  as 
to  the  fact  that  the  Van  Buren  Paint  it   Hardware  Company 
was  duly  incorporated,  and  that  Mann,  who  went  with  appell- 
ant to  appellee's  place  of  business,  was  president  of  the 
company  and  was  actually  conducting  the  business.   The  only 
matter  in  oontroversy  was  as  to  whether  or  not  credit  was 
extended  to  Van  Buren  or  to  the  company. 


'  ^wb-raH   bna    f""*-    nrntuB.  vmV  orfi    9i  i)^    ^nr  .-r  "-row 

»s:i,i  ^ttlttrru-%  •iftv  odw  T^md  omt  bBti  9d  iatit  btiim  ban   ,CX9I 

ILb  ><;«q  l^luov  aif  mm   ,bijrsl«  atf^  lo/r  6»«fT  ft9XI»qq«  ^sri^  boa 

.aXXitf 

:^  tellta^o  hmhimmk  m  (avelrtafCt  t^i  r(*i(T 

flo<.  '      .^racnvTo    *>f{j    o,t   to  ^Ibaio   nwo   alri  no   ^fljtilXdqqa  »Kt 

*o«  o:v  nv      (tovffvoH   jb-'-ooftt  i»tilr»  ft/iJ    'to  noltxailMaxp  nm 

to  •x«Vis,'i  iti  iolbmr  ^Tis   tatii  ^nibloA  t\l  baitmtrun  X»«1 

5n.rai;1<r(  ni  bsnia  iiuao   nxU   SmAt  bmsmlmnl  «1  ^X 

'10  ^tfi^iliti^o  a  "^0  v,qoo   bom.t«t9o  a  oorr^felTO  til  tlabm  o# 

9uaoi  Vf*  arorrq  >'»t«'*lo  '>r;ft»Mv»  Oft;t  ibilrf^   folk 

'»cffablTO  ffi  ba*;fj[;ft?'  %b«*^Xij  bmsi  •ittii   ;9iunalb  al 

CitnttnpmfidttB  btui   .nol^ttfioq^ooftx   lo  a^jioDl^ieo   XxinXaXto  udi 

9tii   oy  t^oIXsqqji  9A^  fBoncl  9X««   to   I  lid  m  boliimba  ixuoi>  9dt 

an  bftci.'  bf^lut  anw  nol:f»»tfp  tfH      .noi^Atx^iM 

^iCaaqAToT)  afiiirb'SAn  :^^  ^nia%  nanii/S  aaV  aifi   ;tarli   ^cal  adt   o# 

-XXat^qa  rllliF  inaw  oyciv   ,nnA2I  ;^i8t£i   bna   ,baiannqioenl  >ciJ'^  •<* 

«r(i   lo  iirabiaaiq  R£ir  ,aa9Ri8ircf  to  eOAXq  a*aaXXaqqa  oi   iam 

igXrto  Of(7      .aaanXat/tf  ojrit  BR-i-^ou^f^o^  -^cXXau^o*  aair  bn^  \R«qflT6o 

aAW  llbaio   tort  io  iBdithr  oi  a«  a«w  ^taToriwoc  til  ftSmm 

.Xiuaqnao  a/ii   oi  no  r:9iuS.  naV  oi  babnaixa 
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As  ««  are  timible  to  say  that  the  Terdiot  wao  contrary 
to  the  manifest  weight  of  the  eTidPnoe,  and  there  appears  to 
be  no  reyorsiblc  error  in  the  rulings  of  the  court,  the 
judgment  of  the  Municipal  Court  is  affinaed. 

AFFIKMKD, 


Xtmxinoo  a«ir  totbX9y  tU  i«U  x»«  •^  •lamav  nxM  »w  aA 
•OSIIHITU 


210  •  23176 

HORAND  BR0TH15RS,    (a   corp.)        ^ 
Appellee, 


\ 


OLYDl?  R.  BAT3IS,  doing  buai-  / 
neas  as  the  Blackstone  Buf;fet, 


Appellant. 

/ 


8  I.A.  255 

SRROR  TO 
MOHICIPAL  COURT 

OP  CHICAGO. 


ICR.  PRKSIDING  JUSTICE  GOODWIlf  dollyered  the 
opinion  of  the  court. 

Appellant  seeks  to  reTerse  a  judgment  against 
him  for  $56.42,  for  liquors  sold  and  delivered  to  the 
Blaoketone  Buffet.   No  hrief  has  been  filed  on  behalf 
of  appellee. 

Vrom  the  statement  of  facts  signed  by  the  trial 
Judge,  it  appears  that  appellant  vas  the  owner  of  the  pro* 
perty,  and  had  been  the  owner  of  the  property,  and  had  been 
the  owner  and  proprietor  of  the  saloon,  but  orer  a  year  be* 
fore  the  goods  were  sold,  hs  leased  it  to  one  Tiernan,  who 
operated  it  under  the  licenses  of  appellant,  who  made  no 
representations  to  anyone  that  he  was  the  owner.   The  liquor 
in  question  was  sold  on  the  15th  of  April,  1916,  and  in  the 
following  August,  appellant  took  back  the  premises  from 
Tiernan,  who  was  greatly  in  arrears  for  rent.   It  had  been 
the  custom  of  defendant  to  inspect  the  cash  register  each 
night,  and  count  the  money,  which  was  deposited  to  the  credit 
of  Blackstone  Buffet,  P.  J.  Tiernan.  :fo  one  but  Tiernan  was 
authorised  to  sign  checks.   In  August,  before  the  lease  was 
terminated,  appellant,  with  his  tenant's  consent,  took  the 
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c^^nxA;^  tn^ts^bul  »  vai^tvei   o,t  a)t««a  ;fiuiXX*qqA 

•i1^   Oi   b«i*vll8li   bn«  bX9«   s^ovplX  lol   t8^«08$  tol  «Uxl 
IXAifitd'  no  ikoXi'^  n»»tf  b«i1  ^siitf  olT      .tw^lx/u  dno^asfsiiIC 

.»«XXftq4«  lo 

•oiq  »rfi   '^o  'i9inro  ^di   nam  fnml£*qqM  iAiiS  at^^qqA  tl   ««3bi/t 

••(f  XM^x  »  t«TO  ^i;<f   ,nooXAB  ^tii  lo  toiaXtqo'xq  bcui  isirvo  tit 

Oiiv  .nAimalT  •»<)   o^   Si.  it%tanl  od   ,hXo«  •'Zdv  aboea  mtit  a^ol 

on  f^bKor  o;{v  ,Jrr«XXaqq«  to  aaanaoiX  axil  iBbnu  St  ba^Axaqo 

tottpiX  adT      .'X9n«o  ar(^  aaw  a<(  tMli   anoxrui  oi   8noXl£iaeafi>'Kq«v 

;  li:^      X   L>r<  ,   ,01';  I   ,  litq^  lo  iU6X  wis  no  bXoa  ««v  noltaa&y  al 

tr.oit   tm&tTrt^tti  9xiS   iostf  tLooS   ^nAlXn^-q^   ,tmu%uA  snlvoXXol 

n^eJ  bnci  .   rt»i  le't   oisai'sr,  ni  xLSm»x^  turn  otttr  (fuuTialT 

fioido  Tn)9ty  'HiS   ^S9q  ■•  .    o)   iflMbnalab  lo  moiax/o   ai(# 

Sim  n^unaX"  J»d  ono   oc      .noniwi ^Ha/C  anoiastoaXS  lo 

aJTT  aaaaX  ttlS  otatatf   .^qul  .aKaaitu  caXa  o:f  basliorf^u/i 

arf*  iooJ    .ittaanoo   •♦*nanat  wlrf  iif^Xw  ,  tfutXXaqqja  .ba^juiiirzai 


contents  of  the  ca«h  register  and  deposited  tha  money  in 
hiD  own  nfixne;  th«r«  v(»re  no  ircofxT.tt   earned. 

W©  are  irapresned  vith  t^'^  «r(^vua«mt  laade  in 
support  of  the  contention  that  these  factB  did  not  justify 
an  inference  ths.t  appellant  was  the  proprietor  of  the  saloon, 
or  that  th«  gco'lf!  ^^re   purchased  on  his  account,  and  in  the 
absence  c-f  any  su^sg^'tlon  to  th©  scntrary,  the  contention 
Is  custainnd. 

The  Judgment  of  the  MunicipeU.  Court  is  reversed. 

REVERSED. 


.h»Miaf>  ■         \         '  two  Bid 

ftd*  rJt  fcn«  ,ifa/oo&«  •!/(  no  ift«»j«K(»n'.'?  ;.  oo^  •_'f:t   .  .       \o 
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JOHN  B.    JOGLYH, 


Appellee, 


MARTHA  S.    Sim<^S» 

Appellant. 


/2O8  I,A.  2  56 


APFBAL  TRQM 

MUHIGIPAL  COURT 

OF  CHICAGO. 


MR,  PRESIDING  JUSTICE  GOCDWIN  delivered  the 
opinion  of  the  court. 

Appellant  seeks  to  reyerse  an  attachment  Judg- 
ment against  her  for  $40.30.  An  affidavit  for  attacimient 
vae  filed,  setting  up  that  there  was  due  appellee  $40.30 
for  wages  ae  Janitor.   An  attachment  Icond  mis  filed,  a 
writ  of  attachment  issued,  and  afterwards  appellant  entered 
her  special  appearance  for  the  sole  purpose  of  moving  to 
quash  the  writ  of  attachment.   This  motion  was  overruled, 
and  leave  was  given  to  file  an  amended  affidavit  for  attach- 
ment witliin  six  days.   Afterwards,  the  plaintiff  filed  ''his 
amended  affidavit  of  claim,"  in  which  he  set  up  in  detail 
the  grounds  of  his  claim  for  wages.   Appellant  afterwards 
obtained  leave  to  have  her  special  appearance  "stand  to 
plaintiff's  amended  statement  of  claim."  Appellant  there* 
after  entered  a  new  motion  tc  quash  the  writ,  which  was 
overruled.   Judgment  was  entered  in  the  attachment  proceed* 
ings  and  against  the  gnrnisheeB.   No  hrief  has  been  filed 
on  behalf  of  appellee. 

Appellant's  contention  ie,  in  brief,  that  by 
filing  the  so-called  f?.ff Id-rvit  of  claim,  appellee  abandoned 
his  former  affidavit,  i^Lnd   tliat  the  judgment  is  void  because 
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•  i^iuoo   !*ii^   to  nolnlqo 

OS.QH  9f>Lin  i(is  9ub  CAW  siarii   iarfi   qu  anX.f;r««   ,t*XX1  9MW 
i>   ,i>f>Xi1  sjMT  hnoi  ia9.ajitii^i»  fiA      .lod^XiiBi,  3«  ••saw  tol 

o;f  "^irott  lo  aaoq^uq  sXoa  vif^f  -xol   09nB:UBa<;Qa  Xalo^qa  rc«i( 

,l>flIu'X'ZHyo   fiiiVi  aoiiooL  »tAT      .fn^ndomiim  lo  tttm  •di  Aumup 

'•doM&tm  "xol  ii\a£)l1tM  b^bn^am  a»  oXil   oi  n»Tls  a«v  •t«9X  teu» 

alii"  baXi)  ItUnXaXq  ett^   ,  abiatnce^lA     .atal)  xla  aliitiw  ia9m 

LlM^^b  aX  ^u  i»»  •d  Aoldw  ai   ".aiiAXo  to  ilrnbnie  fbn»mm 

mb^Mwx9&1a  ^aaXXoqqA     .aa8«v  lol  aii«Xo  alrf  to  alurt/oia  oif^ 

oi  bna^a"  aoAMtAOvqA  X«iaoqa  t*i<  otmcI  o^  ovaoX  Jbofliaitfo 

-aiaill  in^XXaqqA     ".eiXiiXo   to  tnta9iui9  batoftflui  a*ltllnljiXq 

aA«  rfoifiw  «^l'sv  rtril  ifoiujp   o^  ncl^os  wa«  a  bo-xaiao  lai^l* 

-baaaotq  tn^/ariOA^la  Arii  nX  boiai^rta  aonr  ino/iQbtfl      .boXtnaoro 

fcpri-t   n«>«»tf   ttBrf  l-klirf  or      .afi^rfilftn -,s  *tifi   tatflM:^  hitm  ti^ml 

.oaXXaiTda  to  tXarfa^T  ao 

XJ  iMl&    ,loiTi  fiX    .at  nolinalnof)    a 'i^rraXXaqqA 
b»not>aiKf«  •aXXaqqa  ,KijiXo   to  tiv/aJbitt*  boXLao«oa  9ili  aniXXt 
••usotui  blov  ai   in»a^ul  aril  Xaitl   La^   .^^Xrabitta  isBrtot  alii 
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the  amended  affidarit  shoved  no  ground  of  attachment,  and 
was  not  accompanied  by  a  new  bond.   It  clearly  appears, 
however,  that  while  appellee  was  given  leave  to  file  an 
amended  affioavit  for  attachment,  no  such  affidavit  was, 
in  fact,  filed.   The  amended  affidavit  filed  was  in  sub* 
stance  and  in  form,  as  well  as  specifically  stated  to  be, 
an  affidavit  of  claim,  and  as  such  would  have  been  a  proper 
basis  for  a  personal  judgaent,  if  appellant  appeared  or  can 
be  said  to  have  appeared  generally.   The  record,  therefore, 
presents  a,  ease  in  which  a  proper  affidavit  for  attachment 
has  been  made,  a  statutory  bond  filed,  due  notice  given, 
and  a  judgment  properly  entered.  We  are  of  the  opinion 
that  the  validity  of  the  Judgment  is  in  no  way  affected 
by  the  filing  of  the  affidavit  of  claim. 

The  Judgment  of  the  Miinioipal  Court  is  affirmed. 


f>tnt  ^tntUfseicmSia  le  bauot:^  on  b^wotia  ft/xiofWM  bt»bti9iaM  «<<# 

^stae^iii.A  x-'^*'^'-'^^  ^^      .bao<i  v*n  m  x<d  i>eJUi«<;aottOA  ioa  mtm 

UM  9ii:l   oi  •vasi  t»ri.-%  aav  9»XI*tqa  »Xliiw  i«;{^   t'xvTswAtf 

,t«w  ;MY«bitlii  ilox/a   or   ,  ^n»ji8io«^^ji  ncot  i'iT-nl>llla  bttoMUi 

•tfua  ai  igt«w  lie  111  iiymbitim  b9tm9m»  edT      .t>9lil  «to«l  Hi 

,•«   o;t   b9i«^s  xXlAoillooqa  •#)  IIsv  (m  ,aiot  til  bOA  •^ustim 

i*q«n:q  a  n«»<f  »tju(  bXi/ov  hcua   ««  bum  ,tL^aXo   lo  ^|tjiI)X11«  on 

a^»  *i«  b«taoqq«  inAXXaqfa  IX   ,}n»inshiit  XAcoaieq  «  lol  «l«A<r 

^wtot-^itdi    .Jbiooai  »ifT      •xXlAienos  5«iui9qqa  •rarf  o*   biaa  fttf 

^fiMBfoai^a  lol  IXvADXlla  isqorcq  a  rbXifv  aX  aaao  a  aic»a»-xq 

tffSTXs  ^olion  aut   «baXit   bnocf  x'^o^^^Aia   a  «92>ain  naa<f  tJitf 

aoXaXqo  ndi  lo  aia  aV     .baia^^na  x-^'=^*<i<>'X9  iti9a:,ibui  a  bna 

t>«;to»1:'ic  X'BW  on  ni   aX   inonsibut  •'^^  ^o  ^^^^•'^•^'v^  *^^   ^'^^ 

.leXaXf)   lo  ixrabXl^a  a^ii  lo  snXXXl   a/It  x^ 

,ba««Tilla.v«X  i^iiroO  XsqXoXnwil  arii  lo  Jaao^ut  arfT 
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JCSKPH  L??S0Z^Hrj[8.  {OO^    I«A.»     25    * 


App«Xle«( 


Appellant/ 


P15AL  FHCai 
KOMICXPAL   GOUHI 

OF  OHICAOC, 


MR.    JOSTICl?  0»CCa?NOU  d«liverea  the  opinion  of 
the    court. 

Joseph  Leaozauskls  brought  suit  in  the    'unioaptOL 
Qoiurt  of  Chlotigo  againnt  I7111ista  Tioirne  olauaing  $2 ,844 .Si. 
There  was  a  trial  before  the   oourt  and  Juzy  and  a  verdiot 
»nd  4U(l<i£'^*^n'^   in  fa^vor  of  plaintiff  for  $2,234«34,   to  reverse 
whioh  ct'^fendfint  proeeoutea  this  appanl. 

The  re 00 rd  disoloaee   that  plaintiff  wai!»   the  owner 
of  a  piec<»  of  real   e8ti^.te  on  whioh  u«  (iesired   to  ^tave  a  budld* 
ix)^  oonatruoteU,   and  for  that  purpose  entered  into  a  writ- 
ten oontraot  vith  one  Preikschat.      To   8<»cmre  the   faithftiL  per* 
forioance  of  the    <3ontraot  a  bond  tma   centered,  into   upon  which 
defenunnt  aueid  another  were  ftureti«*e*     The   ocntractor  pro* 
aeeded  with  the  oonatruotion  of  the  building,   but  filled  to 
ooiaplete  it*  and   th(?reupon  plaintiff  at  \xxu  own  expense  ooibp* 
pleted  thft  building  and  broui;ht   suit  against   the   oontractor 
and  the  two  sureties  for  the  aMOunt  he  liad  expendeu  in  e:»» 
oete  of  the   contract  prioe.     That  euit  was  begun  Janiiary  8, 
1914,   in  the  i-^unleipal   Court.     The   two   sureties  were  served 
but  thA  oontraotor  was  not.     The  defendant  filed  an  affidavit 
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.M;.»MI,Si|  afttei«Xe  Mnr«a  RwllXlV  InRlA^jt  0£iidl£(r  Ito  ^Yi/«0 

xtfuf  •tit  *ma  WliZKLul^  jmU    anKOXeailt  bi0C9i  •tit 
•^Xjc«/cf  M  «va<i   9i  bnxkmntt  »a  dolsitr  no  tlu#«»  Inwr  Jit  ac...^  ,.   !• 

doiilw  ixoiiu  oifil  lMii*^n<>  SMT  teotf  «  towtiaoo    *tH  lo  •ecuHn«l 

•01%  ^•^cjt'x.raoc   vfiT     •a«>l^»Tv«  »i*v  ^^locw  biui  ia/}Uial«k 

oi  bal^jit  IimT  •K«ii>Xl4fcf  «xiJ  to  aox^oinloooo  Md  Aiim  fh*— 

•map  euM^xo  bvo  nlA  $m  Witulnln  no(iwrsi»d9   Uau  ,11  •#*X<iao« 

tWoA^ffioo  oitf  #«al«;^  ^liia  itLsivvid  tana  ^l^IJLwtf  «iU  b«loXq 

««a  nl  b«tea«B»  JmiiX  mC  loi/oaui  atfi  tol  aaJtlni/a  •«!  mtut  htm 

.6  xxAsnrAt  fuu^acf  acv  ^ivo  lj»{f7     .a&iiq[  ^oatlnoo  Mil  lo  '4«ae 

tarx»a  •'xav  aaiiaiiM  <9wl  oaT     .axiioO  Xaql^ApA'^'  •At  nl  ^kl^i 

ik^mbllXtk  lift  li»ll\  IxuiMialnJi  atfT     .Ian  smt  TOlOitYlifoa  aifi  liitf 
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of  JA«rits  Tehruaxy  la,  1914,  auu  the  other  aurftt^  a  tmi 
v«f-kB  prior  th'^r'^.to.      Th«  o&»e  vaa  aontlnued  froiii  tirsxm  to 
tim««   anti  on  Qept«m'bdr  23,  1914.   on  sotion  of  plaintiff 
thn  tsalt  «ms  uiBLolBSAa   ae   to   t^ti   two   ourotiet*      Two  days 
aftex'v&rus,   c:<opteaber  25th(   an  nliae  0U!wij.ton»  m«s   liii»u«vi  and 
oa  the  a«j!ct  (lay  aervs-ni  en  tli*»  oontracior,  and  on  Cctober 
14th  follovJLaga   ^f>  ap|>«arnnoe  haYing  betm  filfi^d,   the    oon* 
tractor  was  dofuult^d,   anion  the  10th  of  Coto'ber,   d&.i:iiiQ.mu 
Vtrc  assateed  against  him  and  Judgment  antared  for  $3,234,34, 
Aftarwarda  on  llovaokber  23,   1914,   plaintiff  brought  tha  instant 
oaae  againat  the  defandant.     fha   statauent  of   olaiia  act  up 
the  building  oontraot,   tha  hond  axaouted  hy  the  def^rndtunt 
aa  one  of   tiie  aurcttiee,   and  the  prooeadinga  reaulting  in 
a  yardict  and  Judgi-iont  againat  the  building  oontraator  ia 
the  prior  auit.        The  d«^^nd«Jit  filed  an  aff idarit  of  jaerita/ 
setting  up  that  tlie  building  ooatraotor  did  not  fail  In  the 
perf 0 rsiianoe  of  hia  oontraot  but   that  the  plaintiff  releaaed 
him,  and   coiaplated  the  building  himself;    tliat  the  boi^  had 
been  alt<;red  aubeeHuent  to  Ite  exeoution  b^  hisi,   in  that  the 
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nane  of   the  other  aarety  haid  Uoan  striciktHi  out  without  notice 
to  or  knowledge  of  the  defend,uit;   that   th9  plaintiff  was       I 
not  daxaa^ed,  and  denying  an^'  liability. 

On  the  trial  plaintiff  offered  eridenoe  tending 
to  ishow  tiie  (mount  he  neoeeaarily  expended  in  the  ooaple« 
tton  of  the  building,  rioiao  of  tho  iteiaa  were  admitted  in 
OTldeno*  and  others,  on  ubjeatlcn  usAiioh  did  not  go  to  the 
3iarit«  of  th«?  ite.TiB.  were  excluded,  »o  that  plaintiff  wae  un- 
able to  prove  tlio  daxiuagee  ol&ixaed.  He  then  Intro duoed  in 
eriden'se  the  jud^praent  irhioh  he  had  aeoured  againat  the  ooa* 
tractor,  whieh  was  for  the  eaxaM  aaount  ae  the  Jud^tp^ient  in 
this   case.      Ifhen  this  Judtiiu«nt  ^ae  offered  its  adiiiieulon 
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••aaoaJb   ,i[«ifo2oO  ^«  A»9l  •<#  BOtet  .b^^Xiuiloh  anw  'niemti 

qu  ;t«a  oJLmIxi  ^0  inMM»#«^a  ftftl     •#fiate»lai»  aift  l^anla^a  aa^o 

irt':i>rfMtAb  ai£^  ti^  bai^oaxa  taod  mtiJ   .loa-ziraoa  yiibXlirtf  mLT 

iri  2^ii£u««t  a:if(l£>fiat>o<x4  «di  tmM  ^  —  itittam  arft  to  (•«•  t« 

iyaaoalai  WUalmLn  •lU  iA^  a-x^noo  aJUl  to  •ooMRolYat 

91(1  l4Uf^  ni  tKLld  -yi  CTOiiijoaxs  ad'i  ol  laaii^aatfum  ban^-^llJi  aaa<f 

at^lKM  fufuiilv  /0O  flMtclYle  ca»if  bj^l  Va-uia  trntiso  •ds    to  snaa 

nnyf  l>x/r!/.'i;  .   «i(#  >jHii    ;  .^i>   aiij  lo  aiji^Iworr^  to  9t 

,  CJ  ilitSsx}  1  \fiA  ^al\amh  boa  ,b»sta««b  ICM 

»Ai  9i  ojj  ittji  bib  tloiant  ttatst^ldo  rtn   .  «  ^i   , 

it*  bao;.'b*iJa-   .  -.V    .;  ^-  i,\lo  aaj^aBcab  •lit  aytnc  o;}  aX^i 

aX  tn«a))utrC  tU  mm  Stw^tm  mma   i>iU  vol  mmm  diHAw  ,x9St>Mxt 
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objected  to  "by  defendant,  for  the  reason  that  the  judg- 
ment was  against  the  contractor  only;  that  it  appeared  that 
the  two  sureties  in  the  case  in  which  the  judgment  was 
rendered  had  been  made  defendants  and  had  filed  their  affi- 
davits  of  merits;  that  afterwards  on  motion  of  the  plaintiff 
the  suit  was  dismissed  as  to  them;  that  at  that  time  no  suo^ 
mons  had  been  served  on  the  contractor,  and  that  there  was 
no  suit  pending,  and  defendant  was  therefore  not  bound  by 
the  judgment.   In  this  court  defendant  argues  that  the  man- 
ner in  which  the  sureties  were  dismissed  out  of  the  first 
suit  and  judgment  obtained  against  the  contractor  has  the 
appearance  of  collusion  and  was  fraudulent  against  the 
defendant;  that  at  best  the  introduction  of  this  judgment 
was  only  prima  facie  evidence  against  the  defendant  and 
that  since  plaintiff  by  his  other  evidence  failed  to  prove 
the  specific  items  in  his  endeavor  to  prove  the  amount  of 
his  damages,  the  prima  faoie  case  made  out  was  overcome  and 
destroyed.   There  was  no  contention  made  by  the  defendant 
in  his  affidavit  of  merits  that  there  was  any  fraud  or  col- 
lusion in  obtaining  the  judgment  against  the  contractor,  nor 
was  that  contention  made  in  the  trial  court;  and,  while  the 
circumstances  might  arouse  suspicion  in  some  cases,  there  is 
no  contention  made  that  the  various  items  or  expense  which 
plaintiff  claimed  to  have  expended  in  the  completion  of  the 
building  were  not  correct  nor  that  the  amount  of  the  judgmen 
which  was  made  up  of  these  items  was  incorrect.   In  these 
circumstances  the  judgment  was  properly  admitted,  and  was 
prima  facie  evidence  of  the  sunount  due.   Henry  y.  Heldmaier . 
226  111.  152.   This  proof,  of  course,  might  be  overcome  by   ' 
the  defendant's  introducing  evidence  that  there  was  collusioii/ 
or  that  the  amount  for  any  reason  was  incorrect.  I 
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aaxr  i-cissn^bul  9df  xioJtrfur  nl   esao    siii  ni   e^lteiuo   ow*  Bdt 

-illfi  il9t[t  b3m.  bad  btiM  Btnabas^ob  ^baa  nescf  bad  baiobasi 

JtliniaL(i  Bd&  lo  nolioa  no   Bbrswisi'iM  iBdt    ;«J-l'xsffl  1o   ■i'lTsJb 

-ot/a   on  •isii'   iMdi   &a  iMsl&    ;tB»d&   oi  as  beQBlr.aii)   aaw  iiisttmdi 

asxw  9*t9rf^   ieidf   bna   »io*OAi^noo  9f{;t  no  b9ri»n  a»9d  bad  aaoa 

Xcf  btvjod  ion  »iot*ts»rf^   asw  ;tnjibn»1»i3  b[iH   f-^nlbaoq  ttun  oo 

-ivecf  srii   ^BiIJ-   afti/siB  ;tn£ftndi9l)   *ix/co   alri^   al      ,ta9is^bul  9dt 

tailt  OfU  *o  itjo  JbeealraalJS)  ©t-^w  aBtftus  9di  rfoiriw  ai  ion 

9di  ajsif  lo^tosi^noo  sxU'  ^anlagB  bsatatdo  Ineicaioi/t  ^nj3  i'Jtya 

•rfi   J'anlASB  ;^n9ljjl>jjAil  raw  bna  nolRjjIIoo   1o  aonBaaeqqA 

J^fifti-nsbjjt  aixiJ  lo  noicfoi/bon^ni  »xf^   ^ascf  ^«  Jarf*    ; Jnabn-sTrst 

fane  J-nisbnelsI)  ariJ  ;J-anlBa«  aonsbiva  alp  .el  gml-xg  xino  sbv 

avoiq   oi  b9li.B'i  9oa9blY9  laxld^o  eld  \d  "ili^nxjelq  aonia   trndi 

1o  iaiioas  9di  avcrcq  oi   aorsaJtuia  eixf  aJt  aiod^x   oiltoeqa  axil 

boB  eaoo'xevo  sew  J-jjo  ebjsja  •aao   aiojs'jt  jamlnq  9df    ,  aasa^iBi}  aixi 

Insbnaldb  sjcfi  \;er  elMajia  aol;fndlnoo   on  asir  9i9dT      ,b9xoii9Bb 

-Loo   to  bjJAil  xoB  aBw  aidifcf   tjsifi'   ai^iisin  1o  d-lTsbmB  alrf  nl 

IOC    ^toioBitnoo   9df  tnaisK^B  tadm^ul  edi  ^talMido  al  noiatfl 

arfj   slirivr   .bna    j*ii,oo    I/iiiJ-  arii  ni  •bjua  noxinaJ-noo  larfJ^   a«w 

aJt   sisdi    ,  aesfio    omos   nl   noloiqaua   9Buoia  id^ltn.  aftona^sau/oilo 

doldv  eanoqxs  10  BtaBil   uvakray  sdi   iadi  9bsm  aoliasfttoo   on 

•tii  lo  noij-slqfuos   ^flt  ai  babnaqxa  ^vad  ot  bajclalo   lliinialq 

tflftfiialxut   Oiil   ^o  ioiJOBiM  9dS   iadi   ion  ;^oa-i'xoo  ton  aiav  ^albliud 

•aadt   111      «J^ooiTooni  aaw  9as»tt  aas/U   lo  qu  ebain  aav  nolifw 

a«w  bna   ^l^iilmbA  xIi0C[O'xq  eav  ;^n9«isbx;t,  ^di   B9oa&i9miJOi^o 

t  iftj^bieP  _.Y  ;s7i!5S     •««^  intfoxna  aril   lo  aon»bJtva   eloal  Amliil 

Xd  ftsioo-sero   acf  id-^izi   ,eaxuoo    to    ."iooiq  oxxfT      .Scl    .111  dSS 

xxoxQi-JIoo   a£W  ox9rfl  ;farfl   oonftblra  yrioixboilni   a'luabnalab  axti 

.joeinocnx   aaw  noaapi  ^na  lol   i-ni/oma  •xiJ'   i'axfd'  10 


W«  aleo  axA  of   Ui«  opinion  that   the  other  proof 
•fftred  by  plaintiff  to  eetabllBh  the  *«v«rnl   itoioo  dici  not 
OT«rooBte  the  prinn  foojo  oase  as  inad*  by  th«  judgraent,  for 
the  reason  that  tlie  evidence  of  non«r  of  th«  i%mim  was  ex» 
oluded  on  the  ground  that  the  expense  had  been  improperly 
incurred,  but  on  ti^  ground   that  plaintiff  should  have  shown 
that   the  umount  of   the  iteae  was  the  ufsual,   ouotosaary  and 
reasonable  euaounts  for  the  work  done* 

The  defendant  alao   oontendr    that   there  was  an 
alteration  in  the  bond  after  its  axeoution  by  hiM,  whioh 
rendered  it     invalid  and  unenforcible,— >  t}mt  the  name  of 
the  other  ourety  was  stricken  froa  the  b©ml  aftrr  it  '.</as 
executed  by  defenaant  without  any  knowledge  or  notice  to 
hia  and   that  this  position  xs  euet&ined  by  a  preponderanoe 
of   the  ffividenoo.     The  «vid{>nce  on  beiialf  of   the  plaintiff 
tanas  to  show  that   the  alteration  was  oade  before  the  bond 
was  sighted  by  the  defemiant.      Cm  the  other  side,   the  6vi« 
denoe  tende   toahow  that   the  alteration  waisi  raade  afterwards* 
Plaintiff  further  introduced  evidenoe  tending  to   show  thstt 
after  the  alteration  he  desmnded  another  surety  and   the 
bond  in  its  altered  condition  was   nubsiitted   to   the  defendant 
who   then  stated   that  he  (defendant)   was  of   euffioient  finan- 
oial  ability  alone  on  the  bond.      The  court  instructed  the 
Jury  on  th'ee  several    contentions  and  no   complaint  ia  ^mda 
of  the  instructions.      The  jury  found  in  favor  of  the  piaiT>» 
tiff,  anu  its  finding  was  approved  by  the  trial  Judge,   and       / 
we  think  that  tlie  verdict  and  Juugsi^nt  are  suetainftd  by  %h» 
evidence* 

Another  coaplaint  is  i>^de   that  the  Jud^paent  offeredp 


Idea  •««  am^i  M(f  t»  9fiom  )•  4M<iw6Jhr*  «l#  *nd$  »yM9t  «a 

a«  «/»w      i:»,tJ    iisn^     oit»jn  j^riflton«»'ic»i>  •xiT 

cielKv  ,iKici  \fi  ttoitMi»xt  ail  %9rXm  ta«tf  Mtt  xtl  ftoUvi»#i« 
l9tmn«iil  ^Axli  •«,eIcriioio1n«fUi  bos  ibilATRl  :;ri  b»i«l»Jt»ll 
oav  ii  -mwl  ndt  aonl!  ^•>{t>i^  \.is>ii.'a  -xn/i^o  Aiit 

0^  »oljan  -SCO  »ab«Xwo<'.:J  X"*  ^todiiv?      •,     t-^liii  ^tf  i)«ii»o»x» 

•iv  ,       -  .i^nn; .  >'  b»»n8i'''   *"« 

•tfuiaxit                       >  lo  tinr   (.*  '.    -■■  Ja4«  tmdi  itH 

ticti  ifAioi^i'iiii  ^uoo   edT  .bctoJ  «ui   no  octoJLtt  "xJUlidm  X»i% 

r-^               }nlAl<ifi»c  on  :^R«ln<to  i4n»TMi  MiAiU  ao  t^t 

•.                              ">▼«!  ftjt  .sttoXt^uxSnai  •tiS  !• 

i>»Y«ll;a  int^a^ut  m1^  ^-adi  t Has  ,ai  ^aJUi^M*  %i^i9iUk 


in     eTi<it>no«  was  «ntereU  in  sui  aoeiinpsit  suit,   and  that  it 
«a»  inaUiaiesibl*  in  an  aotXon  of  (i<sbt  on  the  bond  ae  in  th« 
instsAt  oauft.     The  j/oint  is  without  aierit. 

Tha  Jud^ant  of  tha  Muni oi pal  Court  of  Chioa^ 
la  affirm ad • 


I   tl  imdi   nam  «^ijL'a  tXmtfasuuM  no  ni  barf^a^  a«v  »ofvl>iT*     at 
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THE  NORTHEHH  TRUST  COMPANY,  as  Tru^t»« 
of  the  Estate  of  Joseph  W.  Wassail, 
Deceased, 


A|^ellee, 


SIDNSY  J.  KNOWLES, 


Appellant. 


APPEAL  yftOM 
aiRCUIT   COURT, 
COOK  COUNTY. 


MR.    JOSTIO]?^  0»COH?IOR  delivered  the  opinion  of 


the   oourt. 


By  this  appeal  appellant  seeks  to  rererse  a  judg- 
ment of  the  Circuit  Court  of  Cook  County  against  him  for 
$1022.67. 

The  r«»cord  discloses  that  appellee  was  appointed 
executor  and  trustee  of  the  last  will  of  Joseph  W,  Wassail, 
deceased ,  and  on  the  4th  day  of  Ootober,  1909,  entered  into 
two  contracts  with  appellant.  The  first  was  Isy  appellee  as 
administrator  and  ooTered  a  period  of  one  year,  and  the 
second  was  by  appellee  as  trustee  and  covered  a  period  of 
four  years,  immediately  following  the  expiration  of  the 
first  contract. 

Joseph  W.  Wassail,  in  his  lifetime  was  a  practic- 
ing dentist  in  Chicago,  and  appellee,  also  a  dentist,  was 
in  his  employ.   By  the  first  contract  appellant  was  to  have 
the  use  and  benefit  of  the  leasehold,  offices  and  good  will 
of  the  deceased's  business  for  a  period  of  one  year,  and 
in  consideration  therefor  agreed  to  pay  "from  time  to  time 
as  same  shall  be  received,  one-qua£ter  of  the  total  gross 
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•oAiircT   B£   .YKA'UIOO   TatJHT  IfllSHTIIOK  StHT 

(tatjsaead 
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^oaiXaiiqA 


•  9V 


,axjwoi:i  .u  YHKaxa 


1o  nointqo  •ill   batsrileb  f!DirifDO»0  ifPITQUI    .JW 


.tTvoa    9|f# 


tol  Jiiil  tatting  xiny^' 


, VS. £50X1 


,  IIjs««jiW  .W  dqsmcl  Jo  Iliir  innl  9rif  It  aetnurt  bna  loSuoajca 
ottit  b»-i9iar   ^90^1   ^lodoi^O  Jo  x^  'i^^  ^^^  n«  bnlk.  «f>«««>909l> 

9ti^   iiUB  ,tA!>x  «ifO  le  boJkiaq  ;>  bs-^eroo   t>ne  lo^jrxt  sin  late 

^o  boXTftii  A  b9^«roo   bn«  ••J^sviii  8«  •9lX«<iq«  x''  ***  boos** 

i«(^  Jo  aoiJjsTlqx*  atU  yiXveXIol  x^^^^ibMnJl   ^aimax  'uiot 

.tcMtSaoo   iatll 


moltoartq,  a  mmw  •sllatiX  aid  nt   ,  XX«8a«W  .V  KqaaoL 

ait*  ,^aJktnab  m  onlm  ,aaXXaqqi»  bft»  «oaj»ix{D  nX  initn^b  ani 

•▼«r{   9;r   9jnr  irenXX«qq«  tosilfrco   ^ailt  arfl  x!t     »X9lqpi9  aid  ttl 

lltv  bonst  bflji  aaoX^la  ,bXoj!(as«ai  aj(i  la  SiJ-anvd  bnm  aau  adi 

ban  «taax  nno  *to  boiiaq  4  to^  aaaniatftf  a^baaaaoa^b  ^ift  Jo 

amii  oi  amlt  noil"   x^q,  9t  beat;;)*  lolviaif^  nol^aa^blaflOD  ni 

aaa^  L»foS  atU  lo  ta#tAvp«ano   ,  ^'«->'r<*f><»i  atf  llmda 


reoeipte  received  by  him  from  his  profesGional  practice 
for  a  period"  of  one  year.  By  the  second  contract  appellee 
sold  to  appellant  the  good  will,  leasehold,  rights,  office 
fixtures,  furniture,  and  instruments  pertaining  to  the  profes- 
sional, practice  of  the  deceased,  for  which  appellant  agreed 
to  pay  "from  time  to  time  as  same  shall  be  received,  one>« 
quarter  of  the  total  receipts  received  by  him  from  his  pro- 
fessional practice  for  a  period  beginning  on  the  4th  day  of 
October,  1910,  and  ending  on  the  4th  day  of  October,  1914," 
Upon  the  execution  of  the  first  contract  appellant  took 
possession  of  the  offices  of  the  deceased  and  proceeded  to 
carry  on  the  professional  business  and  from  time  to  time 
■ade  payments  to  appellee  in  accordance  with  the  provisions 
of  the  contract.  When  the  period  covered  by  the  second 
contract  expired,  October  4,  1914,  there  was  due  and  owing 
to  appellant  for  work  done  prior  to  that  date,  |12,436.96, 
and  after  October  4,  1914,  and  prior  to  the  beginning  of 
this  suit,  appellant  collected  |4,590.07  of  the  amount  so 
due  and  owing  him,   TC  re  cover  twenty->five  per  cent  of  this 
amount  appellee  brought  this  suit.   At  the  close  of  all  the 
evidence  the  court  instructed  the  Jury  to  find  for  appellee. 

The  principal  controversy  between  the  parties  was 
the  construction  of  the  second  contract  (the  first  contract 
is  not  involved) ,  appellant  contending  that  he  was  not  liable 
for  any  moneys  collected  by  him  after  October  4,  1914,  al>- 
though  the  services  had  been  performed  prior  to  that  time 
and  during  the  period  covered  by  the  second  contract.   In 
support  of  this  it  is  argued  that  this  interpretation  is  in 
accordance  with  the  contract  itself,  and  furthermore  that 
this  is  the  construction  placed  upon  the  contract  by  the 
parties  themselves,  as  shown  by  the  monthly  letters  enclosing 


•ellsqqa  ioBt;iaoo  baoo9a  &di   \^3     .xa«^  ano    xo   "box^sq  s  -:.o't 

ftomo    .B^iiaii    ,!>ioil98B9l   ,  IIlw  boog  9dS   iaBll9qqB   o3   bloe 

-aaloiq  9sii   oi  ^Inxjs^Teq  a^tntfist/i^aai  bxif   ^•'ui^s.a.iu'i   ,a9tv&7it1 

bB9'i^a  ia»Ll9qqfi  dotdw  lol   ,l>aB«eoei>  9dS  lo  •ol;toBiq  Lanoia 

-sno   ,JI>9TX9ooi  atf  Ilaxie   aiosa  s«  aaxi^   o^  eisl^  taoil:*  -\^q  o^ 

-oiq  ai/{  molt  ntd  x;(^  baviaoai  a^^qisoei   Ijtioi  9ii3  lo  rxs^isx/p 

lo  \ub  di^  »di  no  snirmxa^cf  boJiiaq  a  toI  eox^oaaq  Lanoiaasl 

".MCI   ("Xdcfo^toO   lo  Aj^Ab  x<J^^  9d&  no  snlbna  brua   ,0X61   .lacToJ^oO 

3[ooj-   ^n£llaqq«  ;^o«'z;fnoo   ^a'xil  9di  1o  noltvo9X9  9dS  noqU 

0}  b6b9eoo-xq  baa  baajseoab  9di  lo  aeoltlto  9di  to  noiaaaaaoq 

mmlif   oi  9mit  nioi'i  baa  aaanlajjcf  laaolaaaloiq  exid;  nc  x'^'^'^ 

anolelToiq  axl;)^  rf^tJLw  eon^bioosfi  rtl  aallsqqjB  oi   aJnsancaq  ebJMi 

bcooaa   edJ  -^d  banaroo   boxiaq  9di  naxlW     ,toMiiaoo   edt  )o 

Sfllvo  bna  ai/b  aav  aierli    ,^161   ,^  rcacToi^oO    .bailqxa  ;^oA'x;t^o^ 

«9e.^S^tSIt   ^9iAb   Smdi   oi   loitq,  anob  ^liow  lot   ^n«IXaqq«   04* 

to  sninnl-}acf  art;^   ocr   lolnq  ba«   ,♦191   ,>  aacfoctoO  tei^lB  ba« 

oa   iaisoiOB  9di  lo  V0.08St^$  bpJoalXoo   ^riaXXaqq-o   ^Si.ua   Bldt 

9td&  to  i'fiso   zaq  evil-.-^Jnairt  lavooai^jir      ,tB.ld  jni^o  bn*  ajjb 

arf*    XX«  lo  aaoXo    axl;?   ;rA      .^lua   airfcJ-   cTifj^L/oicf  aaXXaqqB  ;tajjo«ui 

•  aaXXaqqA  lol  bnil  od-  x^^ut  9di  batoiniaai  ituoo   sdi  aonaftiva 

AAW  aaJ:;f'XAq  axi^  aaaw;)^ad  xo'^^^^'^^noQ   Xjaqionliq  ai£T 

*OBiinoo   j-atll  9ri*)   ioaiinoo  bnooaa  9di  lo  nold-oirr^anoo   9di 

aXcfBxX  Jon   ajnr  erf  ijuii  anibnaJ^noo    JniiXXaqqiB   ,  (bevXcrni   *on  al 

-Xb   ,*XGX   ,♦  aacfoJoO  ia;^"iB  lalxl  xrf  baJ^oaXXoo    axanora  x"*  io^ 

•ffilcf   Jax(^    oi  aoitq  beflnoliaq  naarf  bsrf  aeoiriaa   9x1*  A&uodt 

al      ,ioMiSaoo  bnooaa   axil  \d  baiavoo   boliaq  9dt  ^liub  bxjB 

rix   ot  noi.SMi9-iqT9tRl  aldi   tsidi  bmu^iB  ai  il  aidt  lo  lioqqwa 

iadt  Biotartf^dirut  btiA   ,lXaa*i  icatiaoo   9dS  diiw  ooflBbtoooB 

axW^  vrf  loBiJ-ooo  s>di  coqu  baoBXq  noxloxnJ^anoo   axil   a  I  aldi 

anxaoXoca   aaeHaX  xJuHtioai  adi  x^  nwoila   bb   ,aBTXeefliaxl*   b0XJ"xb« 


•5- 

remlttanoes  from  appellant  to  appellee.   With  this  con* 
tentlon  we  do  not  agree.   We  think  it  olear  that  it  wa« 
the  intention  of  the  parties,  aei  expreeeed  by  the  contract « 
that  appellee  was  to  receire  from  appellant  twenty»five  per 
cent  of  the  gross  fees  earned  during  the  four  years  period 
covered  by  the  second  contract,  whether  the  collections  were 
autde  during  that  period  or  afterwards.  Any  other  construe* 
tion  would  be  laanifestly  unreasonable,  iij^oreover  this  same 
construction  was  placed  upon  the  first  contract  by  the  parties, 
which  contained  the  same  provisions  as  the  second.  At  the 
expiration  of  the  year  covered  by  the  first  contract  there 
was  $7,145  uncollected  bills.  A  part  of  this  was  subsequently 
collected  and  appellant  paid  appellee  its  twenty-five  per 
cent  of  the  amount  collected.   This  was  testified  to  by 
appellant  himself. 

Complaint  is  also  made  that  the  evidence  is  in^ 
sufficient  to  sustain  the  verdict  and  judgment.   During 
the  examination  of  appellant,  who  was  called  as  a  witness 
for  appellee,  he  testified  that  since  the  expiration  of  the 
contract  and  prior  to  the  beginning  of  the  auit,  he  collected 
for  services  rendered  prior  to  the  expiration  of  the  contract 
$4,590.07.   On  cross* examination  he  tf^stified  that  a  part 
of  this  was  made  xip  of  feec  sarned  by  him  during  the  period 
covered  by  the  first  contract,  and  that  he  could  not  give 
the  exact  amount  without  taking  some  time  in  going  over  the 
books.   The  court  would  not  permit  any  delay.   On  re*direct 
the  witness  stated  he  would  not  say  that  the  amount  of  fees 
collected  by  him  for  the  first  period  and  included  in  the 
14,590.07  was  more  than  #100;  that  he  could  not  tell,  but 
if  they  wanted  him  to  guess,  he  would  say  ISOO,   The  court 


a4nr  ii  fiuii  tA«Xr   ^1  ;ini«li  •¥     .esiriiA  ion  ot  •▼  nQl;)-nei 

•inn  9notto9ZLoti   9tlt  t9tlthiin  ^tOMXia*^   baoo9U  ^ti*  ysd  Jbeieyoo 

ioHM  aiif;^  idToeio^     .•Xtf.finoaj»9'xiiif  X'i^o*^J'fl'>"i  atf  JbXi/ov  noli 

mdi  iA     .J»noo«8  ^,U   trn  naoiBlrorxs  MtuM  •di  b*alata9o  dolxfv 

Xld^ii9ur'9ai'''iiis  ■fi>!^  »-t^^«^   "to  iiLAq,  A   .a  CXitf  be^oaXiooajir  8^X«'Cf'  tmr 

i«q  «vil«x^natr^   a.ti  .•<»XX9qqA   'iJUf  iftaXXsqqja  toii  l>«>#t)aXXM 

X*/  o:r   b«l^X^a«*;t   Bsm   ^JWT      .i-tlopXXoo   ;tnuoaui  •At  lo  ^fl»o 

.  tXaaalif  in»lL»qcie 

•4I   el:   at>xi<)j6Jtv»  9j1^  ,;»juC(   9JbAa  osXc  «Jt  .<^ni«Xq^oO 

yiirufCI      .:fua^9B^vJb  ^2«  i^oXbtov  •sii  jilm^BM*   •t   ijficlvi^^'iUB 

•aftxtiv  »  •«  b9iSso  aaw  adCw  ,liir.il»qq«  "lo  aoJt-tjmiauuct  «xU 

n.'fir   ^0  nol^Aai.'j[X»  silJ   «unX«  ir^^it^  b»l\lfnoi  •&  ,eelJ:»qq«  ivt 

l>«;roeXX  ;  ,  :■  aftirmxiAd  arfi   o;f  loi^^q  Jqiui  t^aifno9 

*o«i4noc   cJii-    .0  a:oi:j^'iJ:.,x»  ei  -iiq  bo-jsboai   aeolmaa  -xol 

J-tcq  r-   Jiii-    i:.t)i.\lit'^i  ad  aoj-Jx^'iiiasxa-aaoto  ;«"      .rO,JW,*# 

boliaq  ^liS   ;^irub  atirf  x^  b9a'i£r:  ~    lo  qx/  i»i)«H  •M^r  wltii    "Xo 

•yiji  i««  biuQO  •A  iojii   bnn  .Jift'Unoo   laill  utiS  \d  b»-xeT09 

•di  19X0  :^los  ni  uui  smon  ^Ixmt  tuoAilw  inuoma  ivjax9  •dt 

ii.amlbmQi  .   AX^b  xp£  Jitnaq  Son  biucm  ituoo   ajfT      ,97Loo4 

aa^l  'lo  inuojia  titii  titdi  xnu  tea  blutm  td  b»Sa)n  nuanilw  9dS 

f^tij  a:    Jjabi-'.Loai   bn«  bot^r  1    J  ■.*'..:*  ^rf  ba^ooXXao 

iutS   ,;i«t  tea  bXjjoo  •'-{  ^atij    ;c>i;  i'-'-'?  gion  ?«r  TO.Otfl.H 

.»-iuoo  ohT     •OOBt  X**   b/ti^rv  «rf   , aaa&ift  o^  *^  b«inMr  x*<f^  "^^ 
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■aid  he  would  consider  the  answer  of  the  witnec^  to  be 
#500  and  this  amount  s'as  deducted  from  the  |4,59C.C7,  and 
a  directed  verdict  returned  for  twenty-five  per  cent  of  the 
remainder.   Appellant  argues  frosi  this  that  no  specific 
amount  can  be  arriyed  at,  and  therefore  the  court  should 
have  instructed  the  jury  to  find  for  the  defendant.   The 
testimony  of  appellant  was  at  least  some  evidence  of  the 
amount,  and  we  think,  where  the  court  allowed  the  maxium 
amount  in  appellant's  favor,  he  is  not  in  a  position  to 
complain. 

Appellant  further  contends  that  there  was  an 
accord  and  satisfaction;  that  this  is  shown  in  every  monthly 
remittance  made  hy  appellant  covering  the  entire  period  of 
time,  wherein  he  stated  in  enclosing  his  check  tl;at  the  same 
vas  In  full  for  the  month  mentioned;  that  about  the  expira- 
tion of  the  time  covered  by  the  second  contract,  a  dispute 
arose  as  to  the  meaning  of  the  contract,  both  parties  then 
taking  the  same  position  that  they  now  take;  that  shortly 
afterwards  there  was  correspondence  between  them  and  their 
respective  attorneys  as  to  the  true  meaning  of  the  contract; 
that  several  months  afterwards,  March  4,  1915,  appellant 
Bade  his  last  payraent,  and  in  his  letter  of  that  date,  stated 
that  the  payment  was  "for  the  month  of  September  and  October, 
1914,  the  balance  due  from  me,  to  you  as  trustee  of  Dr.  W.  J. 
Wassail's  Estate;"   that  afterwards,  April  26,  1915,  appellee 
executed  and  delivered  to  appellant  its  bill  of  sale  in  ac- 
oozMlanoe  with  the  contract,  wherein  it  acknowledged  receipt 
of  the  consideration  provided  for  in  the  contract *  and  from 
this  appellant  contends  that  there  was  an  accord  and  satis* 


,   * 


lo  ;rn.30  -  -*   -ol  tsfrxulet  ^oib'XAT  bniofttib  m 

ol'ilo^H!.  w  J    v.>.  it  mutt^XB  iftnlXeqqA      •^•bxiliimn 

i>Ii/of<«  ^'ii  .      :  I  '        ->    ^r  iKi'  baa   ,i«  bAviTUi  e<f  a«o  ^ay^aui 

-^'^'      .irtsbn*l9f»  *.  .^    iu\;  bnil  Ai  xiurt  •t^  b^totniant  trjrf 

■.J     10  f.ntT<«bir«  9X008  i9»»i  ia  asm  inmlloqtia  to  ^^oai;}**! 

au/JLxr.r   •     ■•    ^    --'fli?  ^fiir--    "•■'    -  •  -    -   ,-^r* •"      ,  ^nuoaa 

^-    '  i    t-r      .  ,  ru/oaui 

.i^xibXqMaO 

frj»  n.'jw  9X9tLt  fmii   vbaoitcro:?  x»i{Jiti1  .^omXIftqqA 
'!. C';iiao(iB  \7«T9  rd  mroKn  li    laoltQMt^liMM  bcw  Moosa 

(Mns4i  atfi  ■   -yda   aid  j^itofofc*  aZ  b«#si«  9ii  nitix^sN  t^mXi 

-Artxqx*  •iiJ'  ;^i/cif«  iBtli    ibnnolftfn  tiiaom  axii  aol   Xlvt  ni  «JMr 

•^uqalb  «   ^Soa^Sa•0  ba^owB  4K^  y<^  bai^roik  malt  sd.^  lo  noil 

XX^iorf*   .tjwl:?    ;0"i8^  won  x*'*'*   ***»^   ftoi^'itoc  /i*  aniiltft 

*tl»/(i^  bm   sKBdt  n»»irJ^cr  *oft«bnor'^iio«>   Bt'V  ot'^rii   abrtJBwit'jlIt* 

tnaXIsqqs   ,ei9f    ,  ,  nbi«n»itA  sH^iroin  Xaisvfts   ^axf^ 

b«^i5ip.   ,9.tab  iAtii   to  %mij»£  »id  al  itttn   « ta^nnxM  taMl  aiif  obja 

,%9iiot90  bam  tc»cfn<>.t<t«K  lo  x'.  -kw.  ia9ux^  9di   in/ii 

.''    .V   .la  lo  9iei8MY^   ee  tiO\c  q;)    «•»  mo'zt  eub  aoaaXscf  srli    » MVX 

••Xleq^A  ,dX9X   ,d£:  ItiqA   ^abtftwrnite   .tmdi      ";«^A;taa:  ■'Xl4Ma«W 

•3A  nX   oX/j<s  '^c    IXI^  a^l   innLl9Pi<iM  oi  bsiarXXab  bttA  b*ii/D«xa 

,;  (i   r  •'T  *»e:Rij'.£frofr7to;<  *Jt  nXoiorfir  «io«i,fnoo   Oi<j    riJlw  aoanbrcov 

iAo^l  bnjR   ,#06t^BOo  ofit  rr.t   'col  babXTO*i<l  aoXtAisblanoo  txfi  lo 

>'^1^  .-xo&OA  ^'1^  abtt*&ttoo  ^anllaqqa  aldi 


fiiction.     It  l0  trxitt  that  If  »  cOiook  1»  offered  In  pasnaent 
•f  u  tileputed  «c<ir««t,   it  ciuct  >>«»  ftao«pt9d  \iy  the.   creditor 
upcn  the  u~iX%m  open  rMch  it  1«  off«r«?d,   or  it  mu»t  b«  ro« 
jested*     Th^  aei3i}pt«m9«  of  th«   dfiock  will   sntiafy  th«  do* 
jaand*  although  tho  cr«»ditor  protesto  at  the  tirao  that  it  it 
not  all    thut  is  duo,  or  that  h«  dooe  »ot  ftooept  It  in  full 
oatlsfaotion  of  M»   olalia,     liHiMilSkia  X*.  &i.i?^  202  III- 
App.  3C€;  Snow  v^  OrolBhoiraor.  22V  111,  106;   Oatrnnder  j^ 
Soott.  161  111.  339;      Canton  qo&l    1q.»  y^  farlin.  215  111,  S48, 
Zn  thr>  inetuxit  c&£««  ho'i^i^Yurt    t^Ki  lAwt  rcn/^iittnnoe  mmxe  «ao 
Bttttcd    to  too  for  the  UtiiUthf^   of  ^^e^ptewbor  ami  fotobor,  1914, 
and  appolloe  aoknowlodgod  reo^^ipt  of  tho  cheok  for  tho  oamo 
stonthe*     If  appollaiit  ha-ti  tondorod  this  pa^mont  upon  oondi* 
tlon  that  it  was  to  bo  in  full  peiyment  oi   all    oliiltan  una«rr 
th«  aontraott  a  difforont  question  might  haro  been  preeontod* 
but  ho  did  not  do  so,        Tho  aoknowl odgausnt  in  tho  bill  of 
niftle  of  poyraont  ic  of  no  isiportanoe,   ao   far  ao  tho  question 
vhi^ih  vo  aro  now  oonBidcrinic  ie   oono«?mttd,   for  appeXloe  en* 
closed  th<«  oajiMi  In  a  lottor  in  whiol^i  it  etatod;     *In  tho 
acuroo  of  a  da;^  or  two  our  attomoy  will  filo  proceeding;* 
in  court  to  toot  our  right  to  oollootionc  wiiioh  you  huTO 
already  mado  ainco  the  end  of  tho  fivo  yortr  poriod  and  vhioh 
you  tMiy  h«roaftor  Biako  for  work  dono  during  that  period. • 

tho  judfisaont  of   tho  Circuit  CSourt  of  Ctook  County 
io  affl2iEa«d* 

Mr.   Justice  Taylor  took  no  part  in  tho  deoioion  of  this  oa8«« 


•«r  ikT  ddjyu  ft  tb  «£rAY«lrl:a  «il  ^l  tloiAir  noa^  nati^.  If 

••ii  9/19  "^mXtmn   ilXw  itevife   ^rf^  "^.o  »e/ui^cri>OQ>»  eifT     »j;>Srj»tt 

Utny  td^ftoA  #00  MOib  •<(  iMttt  to  ,#uh  ai  l«tf.^    Ilu  tttt 

.JIA  iiJii  ^ASSrilfi  jJL  OMlimAm     •«^'<»  '*^  ^*  nolHe^tMHam 

^  TTiirnft?  •^-'^  -'^'^^  ^^  iMitfifiifift  jlx  *^«  «ooc  .««A 

•MUM    9JlS    lOl    ZtCOtrfO    Siii     ^0    ^lilfDVrX    b9J^Sm'9liit»M   •«XX»(ff«    iMUl 

•JLJacta?  no^u  ^atna'dMl  «Xji1  li«ii»iurr«J   IMA  snAlimmq/:   '  MiJ«ioia 

t  ''.ou/  9is.jjaiv  :.o  initM\/Ki  ILtt  ai  wi  ^   mmi  ■   ao^ 

"c   rXXcT  9di  nX  i(i<M>q|b9Xvat>:ioj»  aiIT       .m  ot>  son  bXt>  9ij[  /urf 

'   ««  ittt  »•  «»oaA#«os(nX  on  t«  oi  i«««r^A«[  \o  oXm 

^    i  .o^^;,Js  rtol  .b«aT««noo  xi  yUtwManoo  won  •xm  Aw  doJUCv, 

""      :bOjrA^«  a  tirkdw  ai  ii»iioX  a  aX  omum  nrfjt  t>«8oIo 

u^a*^   .•■oviKi  »XX't  XXXw  xonnotlJ)  mo  owi  'xo  ^f^  (*  ^<>  ooTuoo 

OT/t/i  jjox  iiDXf(w  oaoiiooXXoo  «#  lii^X-x  ^uo  #o»^  :>o  nt 

Aiiitt*i  bHii  ftuX-xoq  iu»ox  •vXl  otU  to  bno  sjii  oofiXa  o;JMr  co/it^iie 

••'""'   "    '"  anX^i»fc  mnob  Mtov  tol  ojCjaii  tolli<«»Tf»ri  ^mi ''•X 

..J  ;     ;.       /.  i-IlXCt'    ^ix-QllS    Oli9    tO    #frO#|Jito«t   ♦«T 

•  b^ertillji  aX 

•avt^sHXTU 
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MR,  JUSTICl  0»C0»5{0R  d«liTer*d  the  opinion  of 


the  court. 


Hark  L.  Ril«y  brought  suit  against  tho  City  of 
Chicago  to  r«ooT«r  for  personal  injuries.   Th«»re  was  a 
r«rdict  and  judgraent  in  hie  favor  for  $60  to  reverse  whio>i 
hs  prosecutes  this  appeal. 

The  only  coaplaint  made  ie  that  the  aaount  of  the 
Jttd^ent  is  so  grossly  inadequate  as  to  warrant  a  reversal. 
At  oomaon  law  new  trials  were  not  awarded  upon  the  grounds 
that  the  damages  in  actions  of  thie  oharaoler  wore  insuffi* 
oient,  but  thn  modem  rule  ic  that  a  new  trial  roay  be  award* 
•d  wh(?re  the  verdict  is  grossly  inadequate  for  the  sane  rea- 
sons as  where  the  verdiot  is  exoessive.   Kilraer  v«^  Parr i eh. 
144  111.  App.  270. 

Plaintiff  contonUs  t>iat  the  unoontradi oted  evi- 
denoe  shows  he  w.s  severely  and  permanently  injured;  that 
he  suffered  great  pain;  Uiat  for  a  period  of  seventeen 
months  he  was  unable  to  perforw  hir  work;  that  he  expended 
more  than  |260  in  physicians*  and  druggists*  bills  on  ao* 
count  of  tl>e  injury,  and  that  his  actual  pecuniary  loss 
at  least  $1,60C,  and  therefore  the  Judgment  should  be  set 
aside  and  a  new  trial  granted. 
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ijtel^w  ••IS: 


a^  to**  tove^   aJtil  111   ^«»tfjjl)«t  ^«  totbTWT 


,    ':'2    .iiziA    .1X1    fr>l 

ae9ift«v*«  "iio  k4kti^  »  iQl\  iatli   jnliiq  i«»^a  fr«t«1t1u/a  »rf 

!>^:>f'ftqx«  9rf  ipuli   ;)rn(nr  atf(  «nolrr<»q  ei   •Xtfanu  tirv  Ml  sii#ffO« 

-ev.  no  ■Illif   *a^aiM6Yl»  iMts   '«iauil3iaxdq  ni  OASft  tfadt  avoai 

a«a£  iciainyoaq  Xauiaa  aiit  t«iii   bna  (-^^^tQ^  *'<^^  'i*  Ini/at 

^•a  Mf  bli/orfa  ^n»ai^trt,  mi(1  •TO^a*K»<(i   Imb  .OOdtXi  #a«ai  #« 


-a* 

Plaintiff's  testimony  tended  to  show  that  prior  to 
th«  aoeidant  h*  was  employed  at  a  dairy  Just  outside  of 
Ghloago;  that  h«  was  strong  and  h«altliy  und  on  January  2C, 
1914,  th<>  date  of  the  aooident,  he  was  in  Ohioago  on  bueinesBj 
that  about  6  or  6:30  on  that  evening  he  together  with  his 
\)rother<»in*lair  and  eister  were  going  to  oall  on  friends; 
that  ther>»  was  juet  a  little  snow  on  the  ground;  that  ho 
was  walking  behind  his  brother-in-law  and  sister  on  97th 
street  near  La  Salle,  when  ho  "tripped  and  fell  on  a  defeo- 
tiro  place  in  the  walk,  plunging  foirw^rd  8  or  9  feet,  and 
in  doing  80  I  went  over  ^nd   Btruok  ay  hip  and  side  and  also 
ny  loft  knee  just  below  the  oap,  and  out  and  bruised  it 
soTOrely  and  destroyed  say  trousers,  and  I  sprained  oiy  right 
wrist  and  ay  spine.   I  Btruok  b^  hip  againet  the  sidewalk, 
which  is  of  oeraont;"  that  hin  brother-in-law  and  sister 
turned  around  and  assisted  hia  to  hie  feet;  that  he  was  in 
great  pain  and  the  three  of  them  went  baok  to  see  the  con- 
dition of  the  sidewalk  which  had  caused  him  to  trip;  that 
the  sidewalk  had  sagged  and  broken  and  one  side  of  the  break 
projected  a  few  inches  higher  than  the  other;  that  the  three 
of  them  then  proce<^ded  to  their  destination,  plaintiff  being 
assisted  by  the  other  two;  they  stayed  about  an  hour  and  a 
half,  and  then  retruned  home  w)iioh  was  a  distance  of  about 
a  mils  and  a  half,  plaintiff  again  being  assisted  by  the 
other  two*  and   all  of  this  time  he  was  suffering  groat  pain. 
They  reached  home  about  11  o'clock  P.M.,  and  plaintiff  borrow- 
ed a  eane  and  set  out  in  search  of  a  doctor,  but  he  was  un- 
able to  reach  the  doctor's  office,  which  was  at  Jj5th  and 
State  streets,  but  instead  wont  into  a  saloon  at  56S1  Stnte 
street,  where  he  stayed  with  some  fri«*ndB  about  an  hour  and 
they  then  asnlsted  him  heme.   On  the  following  morning  he 
arose  abOut  6  o*  clock,  took  a  fturfaoe  line  oar  anc  then  the 


,08  x^Buajil  no   bco  -^^Xji^u   bru;  ]yB(n^e   ««ir  td  Jjidi    {•j|4H»iil& 
i«<^fliRutf  no  a^aoiflD  ni  asm  9si  ^tuoblitvm  viU  1o  olalr  Aiii   ,^X4X 

;«l»n»itil  no  XX119   0^  ^inloa  imw  t«^ala  dha  vsX«Al*rc«K»oitf 

difH  o»  ve>j«Xa  l>n«  ttaX'-nt"Xfu(iirti  vliC  l>nXf/ed  yii>(iiiw  smt 

•ioeldb  «  no  XI»1  bai»  bsqqlv^"   a/'   rrorlw  .oXXiir!  aJ  iMmn  it^^tim 

bn«  ,#0«»t  9  to  8  binw^nt  yil^nuXq   .i^Isir  i)i(i  «X  BO*Xq  OTi^ 

mX«  bna  «sjt«  tmn  c-t/f  \*  >tojn^n   bn«i  yhto  JfT«i«  I  •«  ^ioJk  nl 

't  l»««Xf/*r<f  JtmA  #U7   tKM  ,f«o  ncfi  wolocf  iovt.  ••nst  tlol  XP> 

i'itg^'jt  1CC1  t»«flj:«<xq«   :   i«nJt   ,  •'(•atMOil  \Scl  bo^an^ftot  bmv  xX9ii»v«r« 

'X9;f^is  tHiii  waI-nl«'X9fLf  Txtf  «(ix{  ^TMii^   *ij^ii«i«i)»c  "^o  il  doldw 

Rl  fiinr  od  t«i(i'   ;19«1  alii    >}^  miff  b9ti»iamM  jjj-.a  bnt/oiA  Jban-uf^ 

•ft09  fkd^  90B   oi^  iloAd'  iaav  a»iis  I0  aoiiU  odl  Imui  aln^i  ^oo^a 

Satis    mitt   ftl  «ld  bdiU/jM   l}i;;{  ifolriw  yLiaiwoln   9tit  to  noX/16 

nwttiS  cwit  iitrt^    jTa/fto  orii  nolf.t  -xo/li^M  aadeni  w»t  •  Jb«:raeto'X9 

■^ixtti  TtiJnial<;  ^ar>tttmJifa«ii  it^tii   oi^  b^b'^^ooiiq  n»d^  a*.-!^  lo 

A   •>i(n  luod  ffji  jbotfn  bti^^la  x»fii    i&wi  fctSo  »dl  ^  bataliiA 

Jijc»tfa  1(0  noffiij  «iJt>  i\  9mr  ttbldw  waad  baiBtrU*^  nodi  boA  •1Xm( 

ftdj  ^if  b»l«ltta«  arrlaer  nJUiM»  ItilnljiXq  «)XAd  m  bam  mllm  m 

,nlm^  fa9t:i  :^ii?i')'iitG  aavr  oif  tMcJ^t   aXdjT  It  XXa  bo*  aovi  -xodto 

•'O'xaot/  lliinlAXq  bnji  ,»X»%  afboXr'  .ruo<f«  aiacri  b«4(»A*t  ^dT 

•au  ««y  &  '  ,xo#oob  «  lo  A^'ist^'s  ax  Sur>  tmn  fmm  utm9  m  bt 

baa  d&c  ,   j:-   n^v  d.'>JL.i«r  .opXllo  •*i[oiaoJ^  •di  da^^t  ol  aid* 

...'    t..   Xri'V:   in  nooJjic  c  o^nl   .^r:»v  baaxaul  ivtf  .ayaaila  aJA#ftr 

'\>    T>  m:  t  7  JuodA  abtgr^itl   fiOiQo  dlXv  bav>^a  o«(  ^iJ^ifw  ,l«aiia 

iruii-t(M~  ;gf!itvoXIol   911;^  aii     .aoiod  mid  balaXoaA  asdl  x*<^^ 

'  ■♦    .>ni»  tflo   »nXi  »o*liuia  i»  jiaoi   ,3looX£'o  «^   li/adA  aaoia 


.3. 

«l«Yated  tQ  Klgin,  wh'?re  he  cmd  hie  broth«r  went  on  busi* 
n««8.  Aftenmrds  thoy  visited  aeveral  auburba  of  Chioago, 
and  th«  eaoond  day  aft<;r  the  acoident  hn  vr«nt   back  to  th« 
dairy.   He  rermin«d  thi^re  about  two  days  and  th^n  oaraa  to 
Chicago  where  h«  remained  one  day  and  then  returned  to  the 
dairy.   On  January  28th,  eight  deya  after  the  accident  he 
called  on  a  doctor  fro«  the  yilleige  of  Barrington.   The 
doctor  found  no  objective  syatons  (although  it  appeara  that 
the  exazDination  waa  not  very  thorough)  and  adrised  reat. 
On  February  End  or  3rd  he  oame  to  Chicago,  procured  a  photo- 
grapher  and  Halk<>d  to  the  place  of  the  aocident.   On  February 
6th  he  oonaulted  a  phyaloian  in  Chicago  who  found  upon  ex^ 
anination  aoiae  evidence  of  bruises  en  thr>  side  and  hip.   The 
doctor  also  found  a  hernia  on  Uve  left  aide,  but  »t«ted  he 
did  not  know  what  caused  it,  but  ivas  of  the  impression  that 
it  waa  not  caused  by  the  fall.  The  doctor  stated  that  plain* 
tiff  appeared  to  be  in  pain  and  that  he  next  saw  him  about 
two  weeka  later  and  during  the  following  two  years  saw  hln 
about  twenty  times;  Hie  also  found  some  kidney  affection. 
About  July  or  August,  1916,  plaintiff  consulted  another 
physician  in  Chicago  who  >»as  a  specialist  In  kidney  die* 
orders,  and  upon  exarainatlon  he  found  plaintiff  suffering 
froB  nephritia  or  Bright* s  Disease,  and  plaintiff  was  wear« 
ing  a  truss  for  the  hernia.  He  stated  that  plaintiff  appear- 
ed  to  have  lost  weight,  looked  bad,  was  anaeaio  and  walked 
with  a  limp.   In  May,  1914,  about  four  months  after  the 
accident,  plaintiff  returned  to  tJif»  dairy  where  hie  duties 
required  him  to  work  from  3:30  in  the  morning  until  6:30 
in  the  evening.   He  worked  about  eight  months  and  in  January, 
1915,  he  agila  returned  to  :hica£jo  and  remained  about  three 
months,  i^en  he  again  went  to  the  daliry  where  he  worked  for 
about  five  months.   The  evidpnce  further  tendi?  to  sliow  that 
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.•I^ATlfTO   19  Bif'spifim  lariBvm  b^ilair  \9iii  ■JMunrCBt'tA     .«tMi 


•iC^    oi   bttntti&t^x  n»ffl   bna  x^  ^RO  b»nlMnf*7   9i(  •i^cfv  o^aoiifD 
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after  th«  acoident  plaintiff  war  unalile  to  perfem  as  auoh 
work  as  therotofore  and  received  late  pay;  that  during  all 
th«  time  from  th«  aooid'^nt  up  to  the  tira^  of  the  trial  he 
suffered  pain. 

If  plaintiff  waa  injured  and  euffered  an  above 
stated,  as  ti  result  of  thi^  accident,  then  It  in  manifest 
that  the  verdict  and  Judgnent  ar«  grotoisly  inadequate  and 
should  b«  reversed,  Yio   complaint  is  riade  that  the  Jury 
were  not  properly  instructed  and  ve   must  riiftBuiae  that  they- 
were  advised  fully  as  to  what  elements  they  nhould  consider 
in  estimating  plaintiff's  daimges.  and  that  they  found  that 
most  of  plaintiff's  suffering  wac  not  the  r'^^'ult  of  the  fall 
on  the  Ejidevulk.  Plaintiff  wns  represented  hy  «i,bl<^  counsel, 
and  his  rii?hts  appear  to  have  been  fully  protected.   After 
verdict  a  motion  for  a  new  trial  was  ciiade  and  overruled* 
The  trial  judge  thereby  approved  the  verdict.   The  Judge 
and  jury  saw  and  heard  the  witnesses  and  therefore  were  in 
a  much  better  position  to  determine  the  facts  than  we  are, 
and  after  a  oareful  consideration  of  the  entire  record,  we 
are  luiablo  to  say  that  the  verdict  is  sKinlfestly  against 
the  weight  of  the  evidence. 

The  Judgment  of  the  Circuit  Court  of  Cock  County 
Is  affirmed. 

AWZioam. 
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APPKAL  iROM 


vs.      .  j     Cli^CUIT  COUKT, 

\  )      /     COOK  COUNTY. 

BEN  OOLBMAK, 


Appfllant. 

\ 

MR.  JUSTICE  0»OONlfOR  delivered  the  opinion  of 
the  court. 

Mary  Glrovix  "brought  euit  a^^^ainst  Ben  Goldxoan  to 
recover  damages  for  malicioue  prosecution.   There  was  a  ver- 
dict and  judgment  in  her  favor  for  |300  to  reverse  which  de- 
fendant prosecutes  this  appeal. 

The  evidence  tends  to  show  that  the  defendant  con- 
ducted a  store  on  47th  street,  Chicago,  and  dealt  in  house- 
hold and  kitchen  utensils.   He  resided  in  the  basement  of 
the  store  with  his  family.   Plaintiff  lived  about  three 
bloclcs  from  the  store  and  h^id  formerly  traded  with  the  de- 
fendant. Between  seven  and  eight  o'clock  in  the  evening 
of  December  1,  1913,  plaintiff  and  her  children  were  going 
to  a  moving  picture  show  and  on  their  way  met  a  neighbor 
with  her  children  who  was  also  going  to  the  picture  show. 
They  stopped  at  the  defendant's  store  where  plaintiff  pur- 
chased a  washboard  and  requested  the  defendant  to  deliver 
Itito  her  home.   The  defendnnt  charged  the  plaintiff  with 
stealing,  while  in  the  store,  six  gas  mantels,  and  on  the 
evening  of  the  next  day  swore  out  a  warrant,  and  as  a  con- 
sequence plaintiff  was  required  to  go  to  the  police  station 
that  evening  where  she  gave  bond  for  appearance.   On  the 
next  morning  the  case  was  tried  in  the  Municipal  Court  and 
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;J-ii/aC!    Xficl.  IftiiL!  ^cfi   nl  iaiti   cjoir  9Mo   arfJ   jutlnioai  ^xan 
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plaintiff  vaa  disoliarged. 

Plaintiff  testified  that  after  purohasing  the 
vashljoard,  she  together  with  h«r  neighbor  and  the  children, 
proceeded  to  the  picture  ehow,  and  ae  they  were  returning  about 
an  hour  and  a  half  later,  when  they  were  on  the  op  >oalte  side 
of  the  etreet  in  front  of  defendant ♦■  store,  defendant  ac- 
cused her  of  stealing  the  gas  mantels;  that  she  denied  she 
liad  stolen  them  and  requested  plaintiff  to  search  her,  which 
he  refused  to  do;  that  the  defendant  stated  that  his  daughter 
who  was  asristing  him  in  the  store  saw  plaintiff  eteal  the 
mantels;  thet  he  told  plaintiff  if  she  did  not  return  the 
mantels  he  would  hare  her  arrested.  Plaintiff  was  corrobor- 
ated In  her  yersion  of  the  matter  by  the  neighbor  who  was 
with  her. 

Defendant  testified  that  wlien  plaintiff  was  in 
the  store  purchasing  the  washboard,  he  saw  her  take  six 
gas  loantels  and  as  she  anc.  the  '^atan  who  was  with  her  left 
the  store  he  followed  them  and  stated  to  plaintiff  tliat  she 
had  stolen  the  mantels  and  deraanded  the  return  of  theia;  that 
she  denied  she  had  stolen  the  mantels;  that  thereupon  plain- 
tiff and  the  woman  who  was  with  her  and  the  children  left, 
and  In  about  a  half  hour  thereafter  returned,  whereupon  plain- 
tiff upbraided  defenuanl  for  acousine  her  of  stealing  the 
mantels  in  rery  forcible  laiigua^je,  applying  aeveral  Tilt 
•pithets  to  him;  that  thoreupen  he  said  he  would  Imve  her 
arrested  unless  the  i.mntels  were  returned;  that  the  next 
day  he  went  to  the  police  station  and  aslfed  for  the  pMseou- 
tlng  attorney  and  procured  e  warrant  for  plaintiff's  arrest; 
that  he  did  not  know  plaintiff's  name;  that  he  then  accoa^ 
panled  the  officers  to  plaintiff's  houEie  Wiere  he  pointed 
her  out.   The  evidence  further  shows  that  the  officers  did 
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&x^n  P£i>   faili    ;l)0n'X»l*i  a-iaw  aXsiaa/i  9f(i    aa^Xnu  6'>^99T«fl 
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not  plaoe  her  under  arrest,  laut  she  stated  she  would  come 
over  to  the  station  in  the  erening  when  her  husband  returned 
from  work,  which  she  did  ahout  nine  o'olook;  that  she  gave 
Imil  for  her  appearance  in  court  on  the  following  morning 
when  the  case  was  heard  and  she  was  die charged. 

An  action  for  malicious  prosecution  is  brought  to 
vindicate  the  plaintiff.   In  the  instant  case  plaintiff  re- 
ceiyed  a  vindication  t^ien  she  was  discharged  in  the  Municipal 
court,  and  she  was  again  vindicated  when  the  jury  returned 
a  verdict  in  her  favor.   The  action,  as  its  name  implies, 
is  brought  to  recover  damages  where  the  plaintiff  has  been 
prosecuted,  as  it  is  claimed  in  this  cast,  with  malice. 
We  have  carefully  examined  all  the  evidence,  and  it  is  clear 
that  there  was  no  malice  on  the  part  of  the  defendant  in 
swearing  out  the  warrant.   Good  faith  on  the  part  of  the  de- 
f«]Uft»nt  in  swearing  out  the  warrant  is  a  sufficient  defense 
to  an  action  for  malicious  prosecution,  if  the  facts  under 
which  the  arrest  was  made  were  sufficient  to  raise  a  sus* 
picion  of  guilt  in  the  mind  of  a  reasonably  cautious  person. 
Angel o  V.  Faul.  85  111.  106.   We,  however,  are  of  the  opinion 
that  the  defendant  in  procuring  the  warrant  did  not  act  as 
a  reasonably  cautious  person  would  have  acted  under  the  cir- 
oumstanoes.  Plaintiff's  reputation  for  honesty  which  she 
bore  in  the  neighborhood  where  ehe  lived  was  good.  But,  in 
view  of  all  tlie  circumstances  in  the  cast,  we  think  the 
damages  are  excescive.   Therefore,  if  plaintiff  will  remit 
from  the  judgment  the  turn   of  $150  within  ten  days,  the  judg- 
ment will  be  affirmed;  otherwise,  the  judgment  will  be  re- 
versed and  the  cause  remanded. 

A77Iia03O  OH  RSUITTITUR. 


•T«s  trfa  i«f{i    ;i(o«Xo'o  •nla  luotfa  foils  axla  rloldw   iSCtov  jaoil 
pinion  yiivoIXol  %At  no  ^oiioo  nl  •oa«7Bft«qA  fd  «•!  Xi«tf 

•«1  tlXialalq,  •Rjoo   in^^ani  t»A;r  nX      ^JYliniMlq  •tU  t»9±haXy 

lAqioiauU  «if;t  ni  bBytJuivmlb  9A«  9d9  tfslm  n9iimolbtitv  m  i^Tjt*e 

ixMitiJisrr  x^ut,  ^dt  a»iiw  b^iaothntr  oi«^  9mr  9dB  im»  ttiti9t 

,a9lXqa(i  vMaa  ftii   a«  ,noi^o«  •JlT      .i:ova1  XBd  nl  tolbt9r  m 

£(»•(/  «jkfi   lljtJ^niAXi  adi  nt^iiv  mm^atsMb  -cstco^-x  o^  Sd^^of^  bJ^ 

.9oiXm  H^iw   ,tta«e   slii^  ai  jmoiXaIs  «x  ii  •«   , i»•;^m9a««4I 

X8«X9   al  ii  bita  ,»onabi;T»  Ad^   IXa  ii»filamx»  x^^M^^tno   »ysui  ttV 

ni   inAbnn'Yob  %ai  1«  ^iisq  »tf^  no  •olX«a  o«  aJMr  fttiiiit  $mU 

•«£>  9iii  lo  ^i^q  »i<^  no  LiiiA\  booO     .^flin<x«w  Mii  tu^  yxXxavira 

•e/tsldib  iix9 lo  j^lttf 8  «  8l  iaMXtmi  9Ai  iu9  snlaa^va  nl  ^naba9l 

tiaibcij  t^foal   niti     i    , nol;t ixo9ao'xq  at/ololXiua  lol  nol^od  qa  oi 

•si/o  s  oaljrx  oi  d^n9lol'tlt/a  •tarn  •bmm  aav  t99iiM  •Ai  dalttw 

.rxoaieq  oijoXfvtio  \LdJKionsBX  m  to  balm  9di  nl  tlltrg  to  nololq 

nolnlqd  9di   to  9rM   ,r«-fnmoii   ,9W      .dOX   .1X1   88   .  Xjj^y  >Y  oXoyA 

■«  J'oa  ion  i»ll>  tnmtimw  %dt  ysituooiq  al  iA0bn9l9l>  orij    iACfi 

-tic   9ili  -xobnv  ii^iou  •rorl  i>XjiOv  nofxaq  oifoliaco  x^cTAnoajsoa  « 

9rla  liDlrftr  x^t«»co^  "i-ot  noliMiufi^i  a'lllialAXSi      .aoocsiaoxbo 

nl    ,Su8.      .Jbeos  ■««  bOTlI  oite  otvilw  booilioodslon  ftrii  ol   e-xocf 

f^Ji  :Aal{ii   9w  ,••40   9iU   ni  a'^onff^^aawcilo  «fii   XXb  lo  wolv 

&iani   XXlv  lllialAlq  11   ^giclftioifT      .aylaaoozo  •is  ■•bmsbA 

-S^ift  •'^'^    ««TAb  noi  alKllv  06X1  !•  win  ojfi   inan^^btft  *At  taoxt 

•9t  9cr  IXlw  Jnomsbiit,  •dt   ,9olir[f«i{to    ;ii8artlllA  otf  XXlv  in** 

.ito^ono^  oaiTAo  9c(i   tutJt  fton^r 
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UR,   JU&tlOJS-e^OOVMeR  delivered  the  opinion 

of  the  court. 

James  P.  Collina  lorought  suit  against  the  County 
•f  Cook  to  recover  salary  whioh  he  claimed  was  due  him  as  a 
oivil  service  employe  from  February  15,  1911,  to  February  22, 
191S.   The  ease  was  tried  before  the  oourt  without  a  Jury; 
there  was  a  finding  and  judgment  in  faver  of  the  plaintiff 
for  |8,10C,  to  reverse  which  defendant  prosecutes  this 
appeal . 

The  record  discloses  that  plaintiff  took  a  oivil 
servioe  examination  for  the  position  of  electrician  Mtky   S3, 
1900,  was  certified  to  the  department  of  public  Bervioe  and 
began  work  June  5,  19C6.  He  was  laid  off  and  reinstated 
at  various  times,  which  so  far  as  this  case  is  concerned, 
is  immaterial.   In  Deoeraber,  1907,  he  was  again  laid  off 
and  was  notified  for  retnotateraent  February  15,  1909. 
He  waived  reinstatement  February  18,  1909,  and  on  November 
29,  1910,  withdrew  his  waiver,   lie  was  afterwards  roinstated 
June  Ifi,  1911,  worked  twenty-nine  days  and  wao  again  laid 
off  July  29,  1911.   He  wan  agnin  reinstated  in  1912,  went 
te  work  and  has  since  continued. 


S6S  .A.I  80S  i 


Bam  •mi 

1.^  f  •. , 


.TTKUOl.    '^iiOO  

»:D0I>  to   TTHTOn  ItHT 


m  mM  aid  oub  ««v  jbo«i4s£a  •<!  ridl^w  x^uUmi  t«v«tf<r(  •#  iCo«)k  1» 

;'^fxyt  «  itjodihr  tiMOc  •lii  STOlAcf  A»l«i^  sow  •boo  biIT      •SXtX 
VtiinlMlq,  Bf{^  !•  ibta!(  rI  ^nsn^vt  *»a»  ^lbai\  «  sjiv  riBlfit 

ho*  »olT<x«B  oiXtfuq  to  tn9tBii'XMqpb  Bift   oi  bBllXMBB  B^nr  ,dO€X 

bmimimatm't  tai*  llo  I>1bX  ««b  bH     .dOSX  .C  Bau^  it^ov  a«s*^ 

,l>B0<i»oao9   oX  9B«ti  BXill  ««  tBi:  OB  rtsXiftr  ,bb«X#  batbItbt  ta 

"V^o   h^aX  tti»^  a«w  bK  ,V09X  .rcBtfeBOBd  sX      .XaXuttaoBa  al 

.COCX  aBI  xftnut^mt  $tfit»iu$tiak9n  iBl  ftaX^MIan  ajiir  ham 

TBcfattvoR  ao  bSB  ,eoeX  .nx  ^cxAirccrBY  inBnB^a^aniBi  Imriinr  •H 

bc^BiaalBt  akninrCB^lA  a«v  b};      .tB-rlav  nit!  mrtbrfiXv  ,0X9X  ,flrS 

ibi«X  nXjqia  aav  bna  a^ft  BflXn-x^nBvf  toAsfiov  «XX«X  «dX  asul 

icsv    .srex  nl   hniAieiTlsic  nlo^  bav  BK      .XX«X   «fC  x^T.  Ita 
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x'Iaintiff*8  eridenoe  tends  to  show  that  he  waa 
relnatated  February  22,  1912,  and  it  seems  that  he  le  olaiaw 
ing  salary  from  Deoember  1,  1910,  until  he  was  reinstated, 
February  22,  1912,  -  -  the  period  between  thp  time  he  with- 
drew hie  waiver  and  thp  time  when  he  was  last  roinstated. 
The  evldP;noe,  howerer,  is  very  indefinite  as  to  when  plain- 
tiff was  actually  put  baok  to  work. 

As  we  tmderstand  plaintiff's  contention,  it  is  that 
when  he  withdrew  his  waiver  he  was  entitled  to  be  reinstated, 
aa  th<=Te  were  several  other  eloctrieians  at  that  tine  work- 
ing for  the  oounty,  and  he  was  entitled  to  one  of  thf^ee  places. 
The  record  discloses  tliat  there  were  at  thr  time   four  electri- 
cians working  for  Oook  County;  vi«. ,  Fred  L,  Miller,  took 
examination  1396,  appointed  December  30,  1896;  T<ldv;ard  L. 
Huston,  took  examination  November  29,  1898,  and  was  notified 
for  appointment  the  next  day;  James  I.  Payette,  took  exaraina* 
tiOB  May  23,  1906,  same  day  on  which  plaintiff  took  it,  and 
was  certified  for  appointment  June  5,  19C6,  also  same  day 
on  which  plaintiff  was  certified;  Thomas  Gregson,  took 
examination  October  26,  1906,  certified  for  appointment 
February  24,  1909.  Bach  of  these  four  men  was  either  work- 
ing ao  a  civil  service  employe  of  the  County  -<ffhen  plaintiff 
waived  reinstatement,  February  18,  1909,  or  was  reinstated 
during  the  time  plaintiff's  waiver  was  in  effect  and  before 
it  was  withdrawn,  so  that  it  is  apparent  that  plaintiff  was 
not  entitled  to  any  one  of  these  four  positions;  and  this, 
too,  even  if  we  should  assume  that  plaintiff  proved  the  le^al 
existence  of  the  positions  as  required  by  the  rule  laid  down 
in  BulliB  jj_   Qity  of  Ohi oago .  235  111.  472.    Plaintiff 
testified  that  Patrick  C'Bricn  and  Edward  Wagner  also  worked 
for  the  County  as  electricians  during  the  period  for  which 


^b9Sni%ai.9t  anw  sil  Xi^fw  ,()X9X  ,X  •K9<rM«o»a  acrcl  x^uXm  9«1 

•  b»j4l«fxl«rr  Ja«X  n«w  •!!  m»x£v  •ail   »ilt  bum  inrtmrn  ittd  W9%b 
-CTijtXq  a>»iim  •t  ft«  •♦laxlabni  x«ir  •!   .uavwirori   .•onfJi>Jrr»  •fit 

,Mx'>v  oi   3(0ia<f  ^ii4  xXXauIcs  aim  "Xtti 

,     ji-^noinoo  a'lllifii^i,         Jmfbau  aw  aA 
,v.r», ;.,,  ,„ir.i  «<i   9$  b*li If  ftB  tjHT  ^rf  «aYia«'  •lii  WtkKttr  «ri  n»ifv 

,a»a«X^  M^iii  !•  alio  al  baXJl^Ru  q»w  aif  iuui  ,\tnL.oo  9ii,t  lol  isl 
•litaBf*      "*  ^    *t   ■  ".♦   *':  — •~   «-">'f*^    +^r^'   iisaoXoalb  irtao*»'<i  a4T 

,  xr,ii.x :.  ««•,*  ,.4ki..    jv---^   '^<'^   '*•''  3jn^3iao«  acuaJto 

.^  wiawbS    ;dCeX  .OS  taifaiftoaa  ^a^aleqqa  ,d96X  noltAfiiiOAxa 

{>r-i'tiJdn  »ira  s.n«   *898X  ,9K  lat/oaToR  nox^aaXxaaxa  ^oo.t    .rxoiaidl 

•onXiuza  :<ooi^   ,%ifXB%   .''    ~«r"-      :vfij)  #xa«  ettit  ^n^atinlOQtja  not 

ba«  ,*4  ioo*   ntJni«X-  •       -   \^b  aauw   ,»OffX  «es  v»*t  «•!* 

XAb  •eim»  09lM  ,d'a«X   ,a  imtsl  tn^mtalocmM  lol  Jballl^iao   a«v 

#fi9n^fTJt<»(^q«  %al  it»l'iHftt   «dOtX  ,as  latfa^oO  irnXtaifiJnaa 

-ciiow  t»KJla  ajwr  nax  4«et  •a»i(*  to  .i««K     .OOfl  ,MS  t^ort^at 

'tllJ'iftijXt?  natf*  x^rti^ttO  •'^  ^*  a^alqwa  aairrcaa   Xlrl©  a  9M  a*^ 

ba^Ji-'^ifia-x   ajRv  10   ,«?OfX   ,6X  vtaintiaX  ,»n**w#ft# erring  barlmr 

ariofatf  bnfl  «a»tla  nl  a««  tmrlmw'  i*llX#fli«Xq  a«li   a/(l  )|ait»6 

9mm  t^UhUlq  imAt  *tf%mfL»  aX  it  tmA*  aa  ,inurx»((4 U  mv  ft 

,aiil^   an*   ;9h«X/iaA^  twol  a^aiii   lo  a«a  ^rta  ai  h9liUnb  ••« 

X..>3X  »/i^  ftanfd^q  iMSnlMtn  fjuli  '^mnmun  bi.'^tf  ?Mr  tl  Kara   ,00* 

Tiraft  i^X«X  aXi/ic  adl  ttf  kv^iMVa-x  sa  enai^iaoq  ^xti  Id  ao«aialx9 

?;«!ftow  oaXA  -tafirrW  b%0mtt^   sjna  «alT«»0  4ol<Kt«%  la»!^  JiaXlUaa* 
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plaintiff  its  ■•Aking  to  reeoyer.   Th«r«  is  no  «>Tid^ncft  in 
the  record  that  either  of  these  men  were  oiril  serrioe 
employes  or  that  they  wore  occupying  pcoitiona  covered 
1>y  oiTil  Bervioe.   Plaintiff  failed  to  make  out  a  ca)>e,  and 
the  Judgment  ie  erroneous. 

There  is  another  reason  why  the  judgraent  cannot 
Btand.   Section  2  of  rule  4  of  the  CiTil  GerTice  Oonunis&ion 
of  Cook  County  proridee  thiit  waivers  ahall  not  he  permitted 
for  a  pe.iod  longer  then  one  year.   Appellee  waived  reinstate- 
ment February  IB,  igc^,  and  did  not  attempt  to  withdraw  this 
waivf^r  until  November  29,  191C,  a  period  of  more  than  twenty* 
one  months.   The  attempted  withdrawal  at  tl^tat  time  wae  of 
no  effect.   The  rules  of  the  Civil  Service  GomiaiBpion  are 
hinding  upon  the  oorrualesiont  and  they  haul  no  authority  to 
reinet&te  plaintiff.   Fish  v.  ^L^eC^nn.  205  HI.  179. 

Ths  judgment  of  the  Circuit  Court  of  Cook  County 
is  therefore  rev^reed. 


b?>'iftTW   BffoiJ-itoqt  aBlXQ^aoo  »rc<rv  xf*i<#    ^Arf^  to  asx^^^EH* 

•  ax/ovnoii*   al    ^rsE^but  9fli 

noiBaiiflaor   ooiyx^a   XlTiO  *Af  '^9   »  •Xtti  10  S  ii«l#i>«i-      «bfliAli 

bsijioiflci  nj  .i9n   llMdm  aitevxjnr  5Mt  aoblTontq:  xSnuoZ   jCo^O  It 

«o^A#3fll»'X  b»vt«w  flioXI^qiiA     .ixrax  *A0  Ottrti  la^ol  boliaq  a  lel 

•  III*   WJBtMJ  Jt*r    ot    lqj09il«   J  a«   ,W<H   ,f  I  xtca^<^«^  ^«*« 

•X^n9«r;t  fU.'U   atMi   ^j   b«l'»9  «   ,0X91  ,  9S  v»(ra»>roK   lilnxr  isrisw 

"0  »jm  aait    ioilj   is  X4«s'Sbrf;f±y  btiic^^nitm  •ti'S      ,mtiiaom  •«• 

rta  noioaitfiaaD  ooirtt'J  lir:  o  8»Xi/-i  .toalrla  «« 

ai  X^lidrUuji  <m  bmt.  ^adi  bn^  .nolaaxicbToti   a/f^   aoqx;  gnlimlcr 
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App«ll««, 


TH7?  BALDWIH  ^lANO   CaiPANY, 
(a   cor-joration)  , 

\  ./ 
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/      MUUIGIPAI.   CCTTRT 

Oy    OHIGAGO. 


MR.    JUBTICT  0»00!IITOR  delivered   the   opinion  of 


the  oourt. 


Anna  Kereul  brought  an  action  of  the  fourth 
olaae  in  the  Municipal  Court  of  Chicago  against  the  Baldwin 
Piano  Company,  claiming  $221.65.   The  case  \  ae  tried  before 
the  court  without  a  Jury,  there  was  a  finding  and  jud^jment 
in  plaintiff »■  favor  f«f  U50,  to  reverse  which  defendant 
proeecutee  this  appeal. 

The  record  diBcloses  that  one  Mrs.  Toman  had  an 
arrangement  with  a  salesaan  of  the  defendant  company  whereby 
she  received  certain  commiBBione  on  eaL es  which  she  aselated 
in  making.   There  was  evidence  tending  to  show  that  ilrs. 
Toraan  had  purchased  a  piano  from  the  defendant  on  the  in- 
stHllraont  contract  plan;  that  she  had  made  certain  payments 
and  that  there  was  a  balance  still  due  from  her  of  $266*13; 
that  she  was  unable  to  keep  up  her  payments  and  suggested 
te  plaintiff  that  the  latter  take  over  her  contract;  that 
if  she  would  do  so  the  piano  which  ^^rs.  Toman  had  at  her 
house  would  be  turned  over  to  plaintiff  upon  payment  of 
♦200.   Afterwards  l-'re.  Toraan  went  with  plaintiff  to  defend- 
ant's plaoe  of  business  and  stated  to  defendant  the  proposl- 


S82  ./wieosi 


08X€S  -  ^18 


,«A/l9qqA 


V 
•OOAOUiC   -JO  \( 


I      >tH«II»c-.<iA 


^0  nttxniqo   mis  li9t9Mll9i»  H^WOO'O  RDXTtBia    .fiX 

Aiixjx   ^.w   lo  notion  na  SA^oid  luun^H  juuiA 
atoletf  Jbsii^   e«     ta^o  dHT      .8d.I&S|  galniaXo    i-^jsiqmoC   ocaJbt 

nn  Ixad  aaotoT   .axlC  •ae  cTaclJ    •oaoXoalb  5-ioo<»i   «iiT 

brntulaam  •rfs  rielrfw  ••  XM  no   aAoXttnifmoo  nlatt^n   b97J:eofl'z  eila 

.■tU  i^jkrf;}  ro(<a  ei  sn^'^'t'i*^  •ort«felY9  saw  •T«>xfT      .j^l^Lnot  si 

•nX  «iii  ao  inAi>n^l«Jb  •i^^  moil  •r«iq  b  b^matloiuq  bad  ruuBOT 

«ln»a(VK[  nXpiisc   ob«a  fewf  •itn   J-Ad^    ;nBXq  itnifaot   in9atlBS» 

;eX«dCG^  lo  X9ti  iJOt\  nub  lilSa  vanAXnaT  *  amr  9i9i{^   ^B/f^  £>oui 

b»ia»asua   bna  aJ^nMrcoq  isK  qu  qs*^  ol   nldmau  nsv  9ffa  iaif;^ 

J^aif*    ;^Oinlnoo   "xwrf  isvo  it:iMi   i9iSfil  ^lif   Smii   WltniMlq  ot 

X9ti  Sb  bnd  nASAT    ,»'tH  Aoislw  oamlq  o/ii   o«   ob  bluon  Aiia  1i 

It  ^n«anc«q  noq,u  ItilaiAXq   o^   -xaTO  bntnui   ncf  bXxiow  aauocC 

«S»n»laI)  ot  "^AlSnlxl^  li^lw  ia^m  ruunoT   .aiU  aJbiAirca^lA     .0OS|. 

•laoqo'xq  9r{^   i^nAbnalob  oi  ft»l«i«  bn«  aaonXtircf  lo  AoaXq  a'^na 
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tion  she  made  plaintiff.   Thereupon  defendant  prepared 
a  chattel  mortgage  and  note  for  $256*13  and  presented  thera 
to  plaintiff  for  her  signature.   Plaintiff  refused  to  sign 
the  papers  and  stated  that  she  had  agreed  to  pay  $200  for 
the  piano  and  would  not  pay  any  more.   Thereupon  it  was 
suggested  that  as  Mrs.  Toman  he&d  certain  coiaalBeions  oomlng 
from  the  defendant  and  would  assign  $56.13  of  them  to  the 
defendant.   Thereupon  Mr.  Johnson,  a  representative  of  the 
defendant,  prepared  an  asBlgnment,  which  was  executed  by 
Mrs.  Toman  and  witnessed  by  himself,  which  assignment  le 
as  follows: 


"April  30th,  1913. 
To  the  Baldwin  Co: 

I  here"by  transfer  coraalBslons  to  the  amount  of 
$56.13  coming  to  me   en  a  number  of  sale?  made  throu^^h 
Mr.  Powers  to  be  credited  to  the  Miss  Anna  Kersul  ao* 
count  as  the  commiReione  become  ciue,   Ir  witness?  here- 
of my  signature  this  30th  day  of  April,  1913, 

Dorella  Toman. 
P.  W.  Johnson." 


This  assignment  was  presented  to  and  examined  by 
the  plaintlf  <^',  and  thereupon  she  signed  the  chattel  mortgage 
and  note  for  #256,13.   The  piano  was  delivered  to  her  from 
Mrs.  Toman* s  residence.   She  made  payments  of  $8  per  month 
to  the  defendant,  and  after  she  had  paid  #200  and  Interest 
thereon  amounting  to  $11.65,  she  refused  to  pay  more,  stat- 
ing that  this  was  all  she  agreed  to  pay.  Defendant  contended 
that  plaintiff  was  not  to  be  given  credit  for  the  #56.13  unless 
the  transactions  out  of  which  these  comoiisBions  arose  were 
performed  by  the  respective  purchasers;  tlriat  certain  of  these 
transaction*  were  not  consunaated  by  the  purchasers  but  had 
lapsed,  and  that  $32.15  of  the  commissions  were  not  earned, 
and  this  amount  must  still  be  paid  by  plaintiff  before  she 


•I* 

l»»Tflq»'xq  ^njRjl>rrnl6b  nofusto/IT      .llJUnijiXq  sbAm  ftiia  aoki 

•Jiw  ;ti:  RoqjjstsiiT      .siokb  ^n«  x^  ^on  bLuom  Smb  mmlq,  •dt 

artinoo   Aaoi.mleua'zti   niAtini)  bMi  umbo.,     .  .'iie;i^:;yja 

^rCi   oJ*  fltsiii^  1o  SX.ddl  nala««  Jt>iu9W  aoa  ^luUinikleo  aui  moult 

•ti:^  to  •Tl.'tAln^^BO'xqs'z  a   ,ncaruioL    .tM  ac<iij»t9iiT      .^Tna^a^lO 

•  1  ^naAUt^iacA  rislxiw   ,lXOBislrf  \:i/  baaaan^iw  bmi  jimroT    .arUl 

;a<roiXo^  •« 

.SXeX   ,xU05    XJL-xqA* 

-      .•                                         ^      5»aKi     «•                                             'V     <■*..'  ... ,    "J'i     .lit 

.......     ..-.-.,..     ..      ...         ,..,  .  .. .i-'      -     to 


,  ft  B--C5  '   n  f  ■  M'lf  /^rr 


•.noenjrf^Ti    . 


\d  boflicBAXA  toAJ  otf  b9Jn«aotq  a«-y  in9mn^ita«  aiil? 
•SBS^'son  lA&ttLAo   BflS  i»8fiala  9tla  nequ^aarfi    bn/%  ,*tljtlnljtlq  M<^ 

MOtl    l»irf    O.t     b919rtL9b    «ft-     '^rcir     -.rf-        ,CX.a5S#    tOl    »iO«    bfUl 

xilfloa  ncaq  C|  to  ainaartc;.^  .:iOflol>Jt'jft'x  a'luuaoT   .ailT 

^f  f'^ni  btx«  OOS^  blAq  bAd  oxla  'Z?>;ft«  baA  ,ifTabnaleb  9di   9$ 

,-^if»fa  \(,mq  OS  bsaulM  ^da    ,3d.IX$  Qi  sniioi/Ofius  nootfixfl 

:.  .-;.i3.'.ioc    ..lAbit^loO:     .tX^Q   ot  b99x:g»  «i(e    XXa  aj»w  tiliU  ituii   iiil 

>sa^JLai/  ex,dfi4  »tit   lol  ^ibaio  narx^  acf  oi  J  on  a«w  llJt^nXaXq  J^/uil 

■vr<>»v  A90:cA  aRaiaeXaaneo   ae5>r(^  rioXcLv  to  iuo  &  iolto«anjndt   9rii 

:?i    ..j      0  Htmii99  ijuii    ;aT»aarioxi;q  OTlJeaqaat  &di  %d  banncot'iaq 

b^rf  *«cf  ataeaiCoiiKi  ©fd  ^tf  baJawwuu:  inr    ion   '^iriw  anoli^oaarui'x^ 

,!><«nT«6  ion  o^aw  anoXaaJLanoo  in.-  I»S£|  IjvU   bas   .b^aqsX 

-Miv    •>aot'*<<  Itlintftl""    vJ   bitvq   9cf   lllfei    imtm   init.ir.^A   aii'i    baa 


would  have  a  olear  title  to  the  piano.   The  eridenoe  further 
shows  that  oertaln  oredits  wsre  given  plaintiff  on  acoount 
of  these  ooKimissions. 

Plaintiff  refused  to  make  further  payments,  and 
thereupon  defendant  wont  to  her  residence  and  took  the  piano, 
and  has  retained  it  sinoe.   Witnesces  testified  as  to  the 
Talue  of  the  piano  at  the  time  it  was  taken  from  the  filAintiff . 
Plaintiff  testified  that  it  was  then  worth  about  #200.  Wit» 
nesses  on  behalf  of  the  defendant  placed  the  value  from  ^115 
to  $150*   The  court  entered  Judgment  for  the  latter  amount. 

Dofsndant  contends  that  it  was  error  to  introduce 
parol*  evidence  to  vary  the  terms  of  the  promiBsory  note  and 
mortf^age,  but  this  question  is  not  at  all  involved  in  the 
oas*,  as  there  was  no  suc^h  attempt  made. 

The  only  dispute  between  the  partic's  was  as  to  the 

meaning  of  the  written  assignment  of  th«  coniraiBsions,   We 

think  it  dear  under  all  the  circumstances  that  it  was  the 

intention  of  all  parties  that  plaintiff  should  have  n  credit 

< 

of  #60«13  on  the  piano;  and  while  there  may  be  some  ambiguity 
in  the  assignment  itself,  since  it  .saB  prepared  by  the  defendanti 
It  will  be  construed  most  strongly  against  it. 

Ve  think  that  all  the  facts  of  the  oas«  were  not 
brought  to  the  attention  of  the  trial  court.   The  witness 
Healy  (for  the  defendant)  in  testifying  to  the  value  of  the 
piano  on  the  day  it  was  taken  from  the  plaintiff,  aaido  quite 
a  distinction  between  a  sale  made  in  a  store  and  one  in  a 
residence.   He  stated  that  it  was  hard  to  arrive  at  the  valus, 
because  he  understood  there  are  many  "fake  sales"  made  in 
homes.   This  sale  was  made  in  a  home;  and,  while  allusions 
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inuoeta  no  \ti&nial(i  a«vla  or9V  i^ibeno  alAft9t   inAt  vwAm 

.«nol94iAaioo  •at/lJ  lo 

tOctaif  erii  :(oo;f  bna  «on4bie»a  -X4d   oi   ^n««  ^naJbnslftb  Roq0»t»rf^ 

•ffi   0^   SB  b^lll^at^  a99a»flmr     .9ottla  ^Jt  bftflis^aa  aari  bB« 

.'itl;>nJu&£Q  '^rf^  coil  ns^jot   zanr  il  9aii  ndt  iu  oamlq  «i<i  to  auXsr 

SXIV  «oil  aiiitfY  9iU  bM«Iv  ;tnjibaatab  Bdi  lo  IXatfstf  no  «4«»#a 

9v>i!hoiinii   of  "xoTX©  a.Qnr  *1  i»tlt   abn» Jnoo   ^fruibnal^tl 

bitB  ffrf^on  x^oaaLiroKi  tnii  ^a  ajcmt»^  »<{*  x^«t  of  »cft«>bxrd  dloicitq 

.i>!>j».«i  j^q;!!^}.;/^  ifcua   on  nam  Bt'^tli' 9*   «•««• 

siii^   ci   ac  ajcnr  tit*ll^i»4  ftriif  naaviTad  a^i/qaJtb  >cLio  eifT 

•W     .anolaaJtraaoD  *ds  la  iaaansiaaA  Ralliiw  ittii  to  ^inaaa 

»rfi  saw  SI  i&ii   a9t>BP.inMJUzit9   9At  JLl*  iai>aiJ  laalo  ii  ^idf 

ilt'^10  j»  ^TiMl  blutuia  J^l$nl»lq,  ias^t  AttXitRq,  Xla  lo  aoiinaiul 

\S Xts-iildajfi  Vi-nam  atf  icasi  aadili   aSJ^itw  bna   ;oflai«  sil;^  ao  CX.dAl  \9 

itihtifttBi)  pr{i  x<^  ba76CL9iq  as«   ^1  oonXa   ,1(Xa«il  InttnrTBiata  «<(^  si 

.H  iarlasA  xl'UfiQiia  Sbok  bavilarto?    acf  XXiv  il 

i-otr  aiav  »as9   sill   lo  stout  a/fl   XXa  larlit  :Lat£ii  s\v 

caawMir  exit      .^luoo    XaX^i   ^ixt  lo  r.oX^naJJa  ailJ^   oi   Sd^uoid 

odi  lo  ot/Xar  srll   o^  saixmaa^  aX    (^asbaelab  •dt  lol)  xXaaH 

•ili;p  abMB  ,lll^fliAX<  9dS  ffiOYl  Rft:U^  aaw  tt  xsb  axft  no  VnaXq 

e  ni  9n9  bna  a^o^a  m  ttl  abaar  aXao  a  icaavterf  noi;taaXJ'aXb  a 

,atiJCsT  aiU   tA  sYltta  a*  bxiuf  ainvr  tt  iais  b«*int9  all     .aonabXa^i 

aX  •btm  "aaXaa  a3£al'  x^ain  »xm  ot^dt  boa#ai:abci:  ail  Aavaaatf 

anolauIXa  9llitm  ,bn.n    ;a«ro/<  a  itX  •batt  saw  alas   aXx(T      .i 


were  laade  a  mxaitomr  •f   times  to  vhat  Mrs.  Ton&n  had  originally 
agreed  to  pay  for  the   piano  and  how  auoh  oho  had  paid  on  aoOount, 
these  questions  were  never  ansxrered.   It  also  seems  signifi- 
eant  that  \-xz.   Toman,  who  claimed  to  ImTe  paia  something  on 
account  at  Xhfi   time  It  itms  sold  to  plaintiff,  should  be  vill* 
ing  to  pay  $i56»lS  in  addition  to  what  she  had  already  paid, 
for  the  pririlege  of  permitting  plaintiff  to  take  the  piano. 

Complaint  is  made  that  the  oeurt  after  the  eyl* 
4enee  was  olosed  continued  the  case  several  wAeks,  and  then 
permitted  evidence  to  be  introduced  to  establish  the  value 
of  the  piano  at  the  time  the  defendant  took  it  from  plain* 
tiff.   Thiv  iras  a  patter  of  diseretion  with  the  court,  and 
he  was  fully  warranted  in  hearing  the  testimony.  Moreover, 
after  the  case  was  opened  up  both  sides  introduced  evidence, 
and  defendant  was  in  no  way  prejudioed* 

The  judgment  of  the  Municipal  Court  of  Jhicag* 
is  affirmed. 

AjjriHusi). 


.inuaCom  no  blnq  bsvl  wit  Houk  ^od  bna  •aulq.  »ili  %«1  xaq  •*  ^•rca* 

no  sni^i^Mion  oiiHi  •y«fi  mi  baaJjUm  ctS»  .omioT   .rxM  ^mdt  ioMO 

•lltK  wS  tUsjodm  ^t'iiJaiMlCi  <tS  bio*  •mw  tt  •ali  «iU  tm  iBMm^M 

^bUti  Y^A^vX*  bad  mdm  iasiw  o#  molti^bm  al  il^Atd^  t*«  ^  Vti 

»9mmJLti  •tit  »3U#  o^  l\iiniMlti  aailtijn»^  !•  •^••^''^▼^^V  •'^  *«^ 

a»;U   vai   ,aat£riw  Xaiav^a  e««9  tidt  bi>uttlinei>  baaoXo  aaih   aonoib 

-fil«Xii  nnl  #1  ]to*t  in»i>nalab  arit  tmlt  Mil  1a  «n«lq  aiCl  \9 
km  (iivoa  atfi  dllv  is9Jtl»«»aift  )«  T*lla«i  m  mnv  vlxfT     .1111 

,i»dft?biv9  beouftoT^ni  a^J^ia  itla<f  «tf  j^saqa  a«v  aaae   aiil  lalla 

.freeXltoJt«v<l  X**'  ^^  "■'^  ■'*'  InxbnalaA  t«a 

cX{{&  ta  yiifia:)   Is^itiau^u  9rit  lo  :rnatBil>»i  adT 

•taflrzlllB  al 
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ROY  0.  l?ijSTR<ai  and  F.  H.  lilUGUfLR,  fc^/v/-xT  /I  C%  /^  ¥^ 
Co-partnc*rB  trading  as  Kustronyft  KU  O  X  .A.  ^  O  7 
Sinclair »  f  J 


Appall esB,)    APPT^AL  YliOU. 

MUNICIPAL  CrMRT 

OP  aHICAGO. 


NORTH)<]RJI  PACIFip  RAILWAY  /JOMPANY , 
a  corporation,   \ 

-  'Appellant.; 


MR.    JUCTICK  O'COMKOH  delivered  the  opinion  of 


tho   JO art. 


Plaintiffs  brought  euit  against  thp  defendant 
railway  company  to  recover  the  value  of  four  hogs.   It 
was  stipulated  if  there  tras  any  llalvility  it  was  th«  value 
of  the  hogi,  whioh  was  #48. 

The  record  diBcloses  that  plaintiffs  shipped  a 
car  containing  eighty-four  hogs  from  Jiontana  to  Chicago 
undr-r  a  through  contract.   One  JDon  Finn  was  designated  hy 
plaintiffs  as  caretaker  of  the  hogs  during  transit,  and  was 
perruitted  hy  the  defendant  to  ride  on  the  train  which  brought 
the  hogs,  free  of  charge.   His  duties  were  to  look  after 
the  hogs  when  they  were  fed  and  watered,  and  the  loading 
and  unloading  of  thfim  during  the  trip  ae  required  by  the 
federal  law.   When  thp  car  r-^ached  Grand  Grossing,  v/isconsin, 
the  hogs  were  unloaded  for  the  purpose  of  feeding  and  watering 
them,  and  placed  in  the  stockyards  there.  Finn,  who  appears 
to  be  a  young  man  about  twenty-four  or  twenty-five  years  of 
age,  was  born  and  raised  at  that  place,  and  hod  been  stay- 
ing in  iiontana;  and  during  the  stop  at  Grand  Crossing,  he  met 
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9utMY  »tli   Bivn  ti  \iiIl<iAtI.  Xtt6  nam  'H  b'itsluqLim  t«w 

.8M  9aw  tioidw   ««B9r(  9H;r   lo 

ajm  bna   ^itaasixt  ^^imb  ei^oii  9ili  to  'xtsiAis'XAo   ba  alliinlAiq 

i»4-'ta  3(ooX   o^    9-x»w  Bi*itub  a  IK      .•a'xacto   lo  •9'xl   tasAfl  ft^^ 

;^ai;M»oX  »/(i    5nji   ^bat^iew  bns  iisl   siaw  x»^^   snAw  taod  sifl 

or(^   XfS  b9thip*^  B»  <ittt  9At  j^iiub  mttrCi  le  yxlDBoJ!/!!/  ban 

tCtianooBlW  (SnlaaottO  htunO  bettom^x  iao   tii  oBtn     .v«X  lAii»b*l 

9ait*.}«v  baa  srribotl  1e  •soc^iu/q  vdi  lol  b»b«oXcrx/  «Y9W  aaorf  arfi 

•^lAftq?!)  cjim   ttiail     ,0'fAS  mbrm^oiboS*  9dS  ni  bitonlq  bnm   ,entii 

'"•ft  ftiABx.  •Tll«\;ia«wl   10  ti/ol-\;Jn*wl   luocfs  turn  uttuox  '  v^  o^ 

•>:^^«  n'^'^cf  bwl  ^rT«   (•o.dXq  iBAS  tm  bunlmt  bus  niod  mam  «»5i) 
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an  aoqualntanoe  to  whom  he  sold  four  of  the  hogs,  7inn  alalia- 
Ing  that  he  vae  the  owner  of  them.   It  Lb   the  ralue  of  these 
hogs  that  Is  InTolTed  in  this  suit. 

A  great  many  author! tiss  are  cited  on  both  sides 
tending  to  announce  the  liability  of  carriers  in  suoh  cass, 
but  we  think  the  qucfjtlon  is  Tcry  easy  of  solution,  and  that 
the  eltation  of  authorities  is  unnecessary.   7inn,  n^e  was 
in  ehargs  of  the  oar  as  caretaker,  and  wrio  wrongfully  sold 
the  hogs,  was  the  agent  of  the  plaintiffs,  and  sumifestly 
the  defendant  was  in  no  wa^   liable  for  any  loss  suffered 
by  the  saa^.ntiffa  by  reason  of  Ii'inn*s  dereliction  ef  duty. 

The  Judgnent  of  the  M\mloipal  Court  of  Ghloago 
is  rerersed. 


•  iltfs  aZili   ni  bftTlorni  mi  imdi  tiAd 
■•Jbjta  jf^ocT  no  b»tli>  •%»  •mX^iiodtim  xom:  imvr^  A 

klou  xllul^aoxm  Oiiw  buM  ^xm^Mftmo  mm  rmm  mtU  tm  m^miio  ni 
,X^ub  to  nekSTfllm^mb  9* null  lo  nfommBt  xt  aUX^rteCiL  Mt  x^ 


(^^-.v  V  6 
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Defendant  in  'Zxt^x  ^ 


68  -  22485 

AUSXIir  £.  OOHDUN, 

\ 


CITY  OP  CHIOAGO.  WILLIAM  HALE  / 
THCMPGOK.  M«yor,  CHARLES  C.  H?ALY, 
General  Superintendent  of  Police, 
CHARL'^S  E.  FHAZIER,  PlIHGY  B.,  COFFIN 
and  JOSEX-'H  P.  OlSARY,  as  Ciril  Ser- 
Tloe  Oonmii8  8ioh,er8»       / 

\ Plaintiffs  in  Error. 


p8  I.A. 
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KRROR  TO 
CIRCUIT  COURT, 
COOK  COUNTY. 


MR.  JUSTICE  TAYLOR  delivered  the  opinion  of 


the  court. 


This  is  a  petition  for  a  writ  of  mandaiaus  filed 
by  Austin  S.  Gordon  in  the  Circuit  Court  of  Cook  County 
against  the  plaintiffs  in  error,  to  compel  the  City  of 
Chicago  to  forthwith  place  his  name  "upon  the  roster  of 
Detective  Sergeants  of  the  City  of  Chicago  and  upon  the 
pay-roll  of  aaid  City",  that  he  may  at  once  enter  "upon 
the  performance  of  his  duties  as  a  Detective  Sergeant  in 
ths  City  of  Chicago  with  the  same  right  to  continue  in  the 
performance  thereof  and  receive  the  salary  thereof  as  he 
had  to  continue  in  the  performance  thereof  and  receive 
salary  thereof  prior  to  his  unlawful  removal  on  the  2Cth 
day  of  June,  1897,  subject  to  the  laws,  rules  and  ordinance 
pertaining  to  Detective  Sergeants  in  the  City  ef  Chicago*" 

On  October  15,  1915,  a  general  demurrer  to  the 
petition  was  filed  by  the  plaintiffs  in  error.   The  trial 
judge  overruled  the  demurrer  and  upon  the  plaintiffs  in 
error  electing  to  stand  by  their  demurrer,  Judgment 
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belli  muBuJutBta  to  tiiw  j>  lol  noiilS»q  m  uL  8i/<T 

t«  ^^tl  •djf   X*qfiM>o   oj    .lo-ztn   fil   allkiiflialq  9ii^   taal«8S 
"^o  loisoi  »d^   .'!oqu"  •«»«  aiti  ftOAlq  xitiirrf^'xel  o^  og^i^cO 

•iii  al  ftufll^noo   o^  ^K^Jti  mum  Mli  ff^lw  •laoiixCO  lo  ^;tir  axii 

•rt  «A  1i:o9'x»rf;t  ^tdiX«fl   »r(^   »vi:f%0  9'X  bn»  \QmiBAt  ■>?n«finoVi»f 

•Tl»o«<x   &n>^  to«i9H^  9orsai-xo')'s»q  VilJ   ctJt  eunJtinae  oi  huA 

Ma«nibi[0  bfui  tt^Itft    ,a««I  -^iiJ    ai    it^^l^un    ,"^981   »9KvX,  to  x^h 

Ul^J   f»  . \nt»  ni  filll^nxjBXq  tii^    iiS  *«Xil  •!»*  fl»XiX*»q 

ai  4'ilXiaJi.«Xq  ^At  n9^u  bOM  ftxtnmb  •Ai  bmJjnx»r9  •^tol 
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rendered  upon  the  petition  that  a  writ  of  mandamus  be  issued 
as  prayed  for. 

Upon  thie  appeal  it  is  contended  by  the  plaintiffs 
in  error  that,  ae  thp  petitioner,  in  filing  the  petition  for 
reinetatement,  hai>  delayed  more  than  elx  months  without  show- 
ing  an  excuse  for  such  delay,  he  was  guilty  of  ^roes  laches 
and  his  petition  should  hare  been  dismissed.   The  petitioner 
was  suBBoarlly  discharged  froa  the  police  force  on  June  20, 
1897  and  filed  his  petition  herein  on  October  7,  1915,  over 
eighteen  years  afterward*   As  this  court  said,  in  People  of 
the  State  of  Illinois,  ex  rel.   John  X).  Eavanau^h  y.  City  of 
Chi  cage  (Sen.  Ho.  21990);  "So  much  time  has  elapsed  that 
there  seens  to  be  no  escape  from  the  laches  imputable  to  the 
relator."  7or  the  reasons  giren  in  that  opinion,  based  on 
the  decisions  therein  cited,  and,  as  the  relator  failed  to 
state  in  his  petition  any  facts  tending  to  exouse  the  delay, 
we  are  of  the  opinion  that  thr  principle  of  laches,  which  it  ^ 
Inyolced  by  the  demurrer,  is  a  complete  bar  to  the  relief, 
and  that  the  triad  court  erred  in  orerruling  the  demurrer 
to  defendant  in  error's  petition  for  a  writ  of  mandamus. 
The  judgment  is,  th^^refore,  reversed  and,  as  the  relator 
is  not  entitled  to  the  writ  the  cause  is  remanded  with 
directions  to  enter  an  order  sustaining  the  demurrer  of 
plaintiffs  in  error  and  dismissing  the  petition  of  relator. 

RSVISRSED  AND  HSMAN13ED  WITH  SIHECTICNS. 


toy.  noiitSfKi  ©Ki  aomi  nl   ,*x«>nolill«»q  ^tit  t      ,         :    lo-x^ia  nl 
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•Z9YO   ^iii^l   ,V  -sotfoico  <r«>  nisteif  nei<M#»q  aJUf  bolll  baa  T98X 

'io  aXtto^'i  rfi;    ,  bii^a  j-zxiO&   alxO   sA     .ftxawia^la  aiAa'^  aaaiclaia 
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,XAXa^  aift  aajioxt)  a^  BAift<nl!#  a^Dx>^  XC  nolil^aq  hIjI  at  9tuim 

Hi  jrtsi  i Iqlonlrii -^At  t»Af  aolniqo  arf*  "io  •t»  av 

,laXI#  'xatf  a#aX<|maa  a  aJt   tiaiaiaml}  sii^  x^  baoCoraX 

ittiiui^'j  9tii  yiilLrrcaTO  rci   b^iica  ^icuoo   XaIi^  aii^   ^aii^   baa 
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MoCARTY  BROS^,  a  oorporatlon, 

Appellant, 


8I.A.  282 


.  ,^'PBAL  TRQK 

▼  8,  f        MUBICJIPAL   COURT 

Oy  CHIC/iGO. 
FORT  DKARBOHK  KATIOHAL  BANK,  / 
a  corporation^  / 

\  / 

\    Appall e«. 

\ 

MR.  JUSTICt?  TAYLOR  delivered  the  opinion  of  the 
court. 

McCarty  Broe. ,  depositor  in  the  Port  Dearborn 
National  Bank,  on  Moyember  2,  1914,  drew  a  oheck  on  its 
account  in  the  latter  bank  in  the  susi  of  $1880.00,  payable 
to  Ohrman  Mortgage  Co. ,  and  delirered  it  to  the  payee  on 
that  date.   The  oheck  was  given  in  payment  of  a  note  for 
#1000.00,  and  interest  thereon  in  the  nxxm   of  1880.00,  due 
the  Ohrsian  Mortgage  Co.   On  November  4,  1914,  the  Chrman 
Mortgage  Co.  deposited  4he  check  for  $1330.00,  with  the 
Poreuoan  Brothers*  Banking  Company  and  it  was  passed,  at 
that  tiiae,  to  the  credit  of  the  Ohrman  Mortgage  Co,   i'>n- 
dersed  on  the  face  of  tho  o)ieck  is  the  following:   "Accepted, 
payable  through  Ghicafjo  Clearing  House  ,  Nov.  4,  '14,  "Port 
Dearborn  national  Bank,  W.  E.  UoLellan,  Teller"  and,  en- 
dorsed on  the  back  of  said  check  is  the  following:   "Paid 
through  Chicago  Clearing  House,  27,  Nov,  4,  1914,  Second 
Receiver,  to  the  7oreHian  Brothers'  Banking  "Company,"  from 
which  endorsement  it  appears  that  the  cheek  was  certified 
by  the  Fort  Dearborn  National  Bank  and  paid  by  the  Fort 
Dearborn  National  Bank,  on  Noveraber  4,  1914.   On  December 
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no   :!'<;«(,    :Jrf;^    oi   ii   bfiovlX^U  fcn«  ,.oC   BRXS^faol'  niumriO   o* 

•1/1/   ,      .    -ti^  1o  aw«  9r(*  'ri  ao9't9d}  i99i&ial  ims  ,00.000X1 

•ill  lUiv   ,0.i.088X»  101  atfitde   •(14  b9*iaoq«t    .00  t^irstYlMI 

,l>»;rc(«ooiv''      :jjKiw«>XXot  »itjr   ai  jfosiiic    <   .J      o   po«l  »*t|  no  ti»«-x«Jb 

^ioM:  .^f    ,      -von  «   •«uo!;  ^clYJwXi;   o;^«&ixiO  dhua^uiS  micax^ 
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lecitioo^a  ttO      ,»XeX   ,*  i9ctEi»voH  X.0   ,:iii«i:  XAiiol;rAH  «notfi*»a 
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7,  1914,  appellant  undertook  to  countermand  the  payment  of 
the  check  and,  on  that  d?ite,  notified  the  bank,  in  writing, 
to  Btop  payment  on  said  check.   At  the  ti/ne  of  that  notice 
the  bank  had  already  not  only  certified  the  check  and  c^rged 
the  appellant's  account  therewith,  but  paid  it.   The  evidence 
is  somewhat  confusing  but  suggests  that  a  certain  note  whieh 
was  hold  by  the  Ohrman  Mortgage  Co.,  end  for  the  payment  of 
which  the  check  in  question  was  given,  was  not  received  by 
the  appellant  at  the  time  it  gave  the  check;  that  subsequently 
Ghrman  Mortgage  Co.  paid  IllOC.OO  of  the  $1380.00,  the  latter 
being  appellant's  total  debt  on  its  note;  that  there  is  still 
due  on  that  indebtedness,  including  $83.51  of  interest,  the 
total  B\xm   of  $868,51,   The  check  of  November  2,  1914,  for 
$1880,00,  payable  to  the  order  of  Ohrman  Mortgage  Co.,  was 
stiuaped  *'Aoo«pted  and  Paid  on  November  4,  1914'*  but  does 
not  "bear  the  endorsement  of  the  payee,  "Ohrman  Mortgage  Co." 

The  only  question  in  the  case  is  whether  the  fail- 
ure of  the  Ohrman  Mortgage  Co. ,  to  endorse  the  check  pre- 
vented the  title  from  passing  so  that  on  December  7,  1914, 
when  the  order  of  countermand  was  served  on  the  bank, (appellee) 
the  latter  still  remained  liable* 

It  is  the  contention  of  the  appellee  that  the 
certification  of  the  check  by  the  appellee,  at  the  re- 
quest of  the  payee,  relieves  the  appellant  of  any  obliga- 
tion or  liability,  thereafter,  to  the  maker,   v?hen  the  holder 
of  a  check  procures  it  to  be  accepted,  as  in  this  case,  or 
certified,  the  drawer  is  discharged  from  liability  thereon. 
Of  course,  the  check  itself  did  not  operate  as  an  assign- 
ment of  any  of  the  funds  to  the  credit  of  the  drawer  but, 
immediately  upon  its  certification,  the  bank  became  liable 
to  the  holder,   (Sections  137-183,  Chapter  93,  111.  Revised 


(SRl^l'nr  ai   ,^«(f  nHl  Jivlli^Ton   .•;titb   tatlt  no   ,I)tis  ^beilo   nrf^ 
Bnlioti  ijuii   to  dni^  ««.l  tA      .^o«x(o  i»Jt««  no  o*a9ffntjiq  ««^<*  o# 

ms^a^btrft  9iiT      .Si  bl»q  Sud  \Ai£x^i!Kit  inuoooa  a*tnml£»^<im  9Ai 

ffoli<w  eioti  piM^tBi)   m  iMtiS   mS^9}^^e  iud  aaJLaulnoo   tsuhrsaoB  al 

!•  ifmir«(«q  »iii   aol  bns   , .  ot^  9}ia^^ioU  naai£LO  Bdt  xi  Jblsri  SMr 

X(f  b6Yl9o»rt  Jon  asv  ,n«vJ:s  ^^^  nolinnup  ai  :(t>exlo   eilJ  rfoldw 

-^I^fnaJLTptscTij?   :t£ri;r    ;:io«j(o   •c(J  •r»i\  it  •ali    erfJ   1a  ;tn«IXecq«  Mli 

^eJJnl  9iiJ    ,O0.OSeX$  9KJ  to  00 .00X11  bl«q   .oO  •ansi^'xaK  nMrxdO 

XXlia  aJt  «'i»ai    iadt    ;«;}on  «sl4;  no  j'Joh  iMioi   •*inaiimqq.m  j^itcT 

»xfl    ,lsA-x9irrt    to   xa.Rftf  9nlJbijXt>n!i   ,  a a9ab«.t(f9 bni   ;t«d^  na  efii) 

i«l    ,  ^XeX   ,S  i«dc'?»vo«  lo  3{nor£o   »rfT      .Xfl.6d&4  lo  aum   LBi»t 

B«w   ,.oO   »3A^**io«t   nAcfx/fO   *>o  tsbno  -"irfi^   •*  «Xrf«x»^   ,00.088X1 

••oJb  ^tfc*"   "J^XCX    ,  :^  T»rfir9Y«F  rro   bi.?i4   b ;.   b»lq«90A"   b^qinaJ-t 

■••0  •a^s^'^B^'  a*«rxf(0*    ,©(?x«Q   ^'''*   "^o  i^ti«xn«Qiiobn9  %Ai  imnd  ton 

-Xlitl    «...      ^,  Jdliw    BX    9«A:.     :...<.      il  fi«Ii»»tf9   X^no    •f(T 

••Ttq  ibAiio   Oil!   eeaolino   OJ-    ,  .oO  sr^-aslto^  njuatd^  •tl,j    i«   ^  xj., 

(•»XX»qqaj.Jiri^  «    +   -^ o    iftTtaa  a«v  J»aaiw»^n«oo    io  7««)to  9xi;»   fiarfir 

.aXcfaxX  banlanan:    XXila  istJaX  •At 

•d^  iartt  «aXX«<iua  aKt  '1^  ttotSn^Snoo  atfl  aJt  J^l 

-n'i  «'f:f   *a  ,4aXXaqqii  i^rf.t  x^  ^ioaifo   arfi  lia  ftoljfleJtllJrtso 

•flj^iXtfo  ^na  to   :?n«XX»qqa  arCl  asTaliaT   ,ft«x«9  •rf*  ^o  *»<»i/* 

znbl^d  arfi  ndifW      .aasfBac  erfi   ai   .  •xai'i«ai'»rf*   ,X*iXirfalI  ^o  »ol# 

'.-9   ,aaAO  %lt{i  Rl   ac   ,ba;tqao9a  arf  0#  #1  afl-xi/ooiq  xcer(o   a  lo 

.noa-tnnt  x*'i^rf«iX  «<nl   boaTafiosib  al  lavancb  ari*   .Aailliaaa 

•a^iaaa  na  ea  aim^qo  J^on   bib  )X»aii  :3(oai{o    ailJ   .aaiuoo   10 

,  tu«f  i-tTfH-'.Jb  or:*  lo  tlbff-xo   Oi-^   ojf  akiifl  art*  lo  xn«  ^«  I'noa 

aXcfsiJ    f>fiaoorf  irtarf  oif*    ,noi*£io21iJ<x9o   eSi  noqu  xXs^aib^waJt 

baalvrK    .XXI    ,S9  laiqaiiO   .fSX-rsX  anolJoaa)      .idbXori  tit   9S 
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Statutea) .   On  HoTember  4,  1914,  long  before  notice  to  atop 
payment  was  served,  the  oertifieation  of  the  check  dieoharged 
the  drawer  from  all  his  liability  thereon.   As  aaid  in  the 
ease  of  Metro^jolitan  National  Bank  of  Ghi oa^o  J*   Kobl<^  Jones. 
et  al ,  137  111.  634 »  "Ab  between  the  bank  and  drawer »  certl- 
fi cation  has  the  same  effect  as  payment,  the  funds  represent* 
Ing  the  amount  of  the  check  being  Just  as  effectually  with- 
drawn  from  the  control  of  the  drawer,  and  the  indebtednres  from 
the  bank  to  the  depositor  created  by  the  deposit  being  just  as 
effectually  satisfied  to  that  amount  in  oae  case  as  in  the 
^ther.** 

On  November  4,  19X4,  when  the  oheek  was  presented, 
the  bank  properly  took  from  the  credit  account  of  the  appell* 
ant  the  face  amount  of  the  check  and  properly  appropriated 
it  in  order  to  pay  the  check,  and  the  credit  account  of  the 
appellant,  depositor,  was  to  that  extent  diminished.   The 
certification  of  the  check  by  the  bank  created,  at  once,  a 
contract  between  the  holder  of  the  check  and  the  bank  and 
the  bank  beoame  then  the  direct  debtor  to  the  holder.   Wright 
T.  MoOarty .  92  111.  App.  120.   Such  being  the  law,  whAt 
equity  could  remain  in  the  maker,  after  the  check  was  paid, 
even  without  the  endorsement  of  the  payee?  The  payee  trans* 
f erred  the  certified  check  to  the  bank  and,  in  its  etead, 
received  credit  at  its  face  value.   Further,  the  added  sig- 
nature of  the  payee  would  not  have  changed  the  obligation 
of  the  maker  or  increased  the  rights  of  the  bank.   The 
latter  might  have  required  an  endorsement  by  the  payee,  but 
it  does  not  follow  that  after  certification  the  maker  has 
that  right.   It  does  not  lie  in  his  mouth  to  dispute,  after 
the  check  is  certified,  the  right  of  the  payee  to  negotiate 
the  check  without  endorsement.   To  the  lack  of  endorsement 


•AS  til  klA*  «A     .fio«Tefl:r  X^lXltf«lI  Hiil  I£.^  mmI;  i«inrx*  •(rfl 

.8»n^l  >X{f»g  ^  QttaoirfO  lo  -rfnag  XgZToilag  n1'JtIo€»il»M  !•  •mm* 

-I4^i»p    .tovAib  ijff*  Irtjwr  »i(i  rre«w^»tf  aA*   ,  ^50    .1X1   VCl   .JLg  f 

•in»««»'t«»t  tbrrol   ftdS   ,iTtanrv:«q  •«  «'ft«»"it»   »(rjMi   otit  liirf  iiol^tffrll 

mm  i«irt  ji«if>a"  i^ie©«r«i^  ftxf*  x^  bwiseio  lo^laoqsb  «»<*   b^  lUiwt  «rit 

,bftjfl.>»9-xft  »»!T   .^9fio   ad;?   n«itor    ,  *XeX   ^^  f^aavoh  no 

h9itili'i9iq.qm  xXt^qonq  boe  3(o9iio   '9x1;}    re  itwoam  ooal  erll  #a« 

•dS  to  tn»oooii  iibftt©   9fi*   baa   ,ilo»cfo    wli  v*<!  o^  tobio  al  il 

•07      .b<»rCfixciinXb    ^neixtf    i«li    o^   ■fl«r  ,<xoi^la'jq«b   ,fnBt£m^^ 

m  ,9one   tn   ,b9i«9io   ^^Acf   a/U   xcf  itsoii:?   »iO    lo  nol^s9iti>t9« 

te«  3CruB<f  9/{^    bn«  ifosffo   Axlt  "l^o  rcebXofi  9£i^  n9nr^«<f  #o«mfl9D 

#i(aXit      .tAbXori  of(J   oi  -xo«tf'>b  ^99rcib  9itt  frftrl^  MUtosif  IamT  Adl 

liKiw  «vaX  »n^  'fiitii.md  tixiu^      .OSX    .qqA    .'        9   >S22££&M  ^ 

.fcifiq  «jw  :io9/Co   ««t*  t^ilm  ,t9:U«  9ri;?  ni  ntr.;n'»'r  bXtf09  xilupm 

••amti  •9v«q  9£(?     T9«x»q  9^.t   'to  lei9t'««tobn9  9/i^  iuniiiiyf  n9T9 

,OrtJ»li»   a;ri  ni    ^lam  -Anmi  arW   oi  3te9ri8   bmrilit^m  •Ai  b9i^»l 

*:iia    bObJa    'illi    .larflOl/l       .91/X«T    90 a1    9^1    *ji    Jlbaio    b9Yl©09i: 

noi.ls?;iXrfo   <viU  bm-^/xmiiCi   nrm^i  ion  bXiJow  99 x^  •At  lo  9^u/.^9ix 

«f<T      . -in^rf  ^Ai  lo  aiilsXt   ^cIJ   bw^nsM/rl  to  tm-Amm  9Ai  lo 

^i/J    ,99v^q  srft  X^  #n9ei9«iobn9  na  ttmitupm^  9y»A  litsXfl  i9/i9X 

KiMl  t^ijm  cjfij  aol^«oXli^'X9o  •X9ili»  ^jut*  woXXol  ^on  99ob  ii 

i»Jl«   ,»#w<iaib   oJ  iWxiO«  alri  r/    '         '-  ""    ^'       ..♦rtiXi   imAi 

•imlimi^mtf   9i   99Xim  •rf-    !•   *<f3J:i   "'^-i    .cwiiiii-'i-    »*   jl09r(o    •<!* 

^Ji9a»«t9bii»  19  3(»9X  •Ai  9T      .#ii9«9rx9J»fl9  /L'Oil^Xv  ;to9do  •AS 


no  objection  is  here  l3«lng  mnde  by  the  payee  and  ve  are 
unable  to  discover  what  right  the  rmker  has,  after  the 
delivery,  certification  and  payment  of  the  check,  to  object 
on  the  ground  that  it  does  not  contain  the  endorsement  of 
the  payee.  Being  relieved  of  all  liability  by  oertifiea* 
tien,  the  maker  becomes  a  stranger  to  all  further  proceed-* 
lags  involving  the  check  and  must  be  considered  as  dis* 
interested  and  having  no  right  to  object  even  if  the  bank 
•••«  fit  to  pay  the  check  without  the  endorsement  of  the 
payee. 

Finding  no  error  in  the  record  the  Judgment  is 
affirmed. 

APPIRMKD, 


•tm  sv  bnm  •B\»q,  9di  xif  •bam  Bnl«(f  ttt-jd  ni  aolto^ldo  aa 

•Aoilllise   x^  ^lULtfA-ii;   iiM  "io  J>»Y9jtXe-x  ^"•'^•'l      •9»X^q,  •dt 

»b990fytq  itditut  lln   oi  laj^BitR  b  a»iuoo»rf  nv^Ua  srl^   ,nolt 

*^s.b  9m  b9i9bJiUixot>  9{i  iuuu  bn»  iioeiio  9dt  :^irlomi  «sb1 

^ad  9tii  11  a«T«  ianl^df  %t  iA:^l'i  oa  3flJtrjtf{  brt«  bf>in9i9tnl 

»jii   to  ;fn'>in»aioto9   eH^   ^L'OjrfJiw  3U>*xi&   f)jK^  ^g   9^^   tit  «•#• 

.99X«f 

•  ^  ^nofli^xrt   ^^i  blood's  <»ii^  nx  lort'xs   or  j^nlbnlT 
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THl  CITY  OF  CHIOAOO,   a  municipal 
eorporailon^ 


LOUIS  B.   cjchbhA 


Appellee, 


-/■■ 


AI'PKAL  FROM 

MUHICIPAL    OCTJRT 
OP   CHIOAGO. 


MR.    JUSTI<TR  TAYLOR  del  ire  red  the  opinion  of  the 


oourt. 


The  City  of  Chiaago  (appellee)  brought  suit  in 
the  Municipal  Oourt  against  Louis  B.  Cohen,  to  r<»ooyer 
a  penalty  not  exceeding  42CO,0(j,   for  a  violation  of  oer«« 
tain  sections  of  the  Revised  l^unicipal  Code  of  Chicago. 
The  statement  of  claim  recites  as  follows:    "Plaintiff's 
claim  la  for  a  penalty  not  exceeding  $200. CO  for  a  vlola<- 
tion  by  defendant  of  section  1823,  1848,  of  the  Chicago 
Code  of  1911,  In  that  the  defendant  did  on  to-wit;  the 
10th  day  of  December,  A,  D.  1915  to  to-wit  the  23rd  day  of 
October,  A.  D.  1916,  at  4410  South  Ashland  avenue,  Chicago, 
Illinois,  wash  down  water  closet  not  vented  or  revented; 
no  flush  tank  provided;  check  and  waste  flush."  The  caus* 
was  tried  before  the  court  without  a  Jury;  the  defendant 
found  guilty  of  a  violation  of  the  ordinance  and  a  fine 
assessed  atiainst  the  appellant  In  the  sum  of  |25.00,  and 
Judgment  entered  accordingly. 

It  iB  clnimed  by  the  appellant  (1)  that  the  state- 
ment of  claim  dooa  not  set  forth  a  cause  of  action  and  (2) 
that  there  was  Insufficient  evidence  to  show  that  appellant 


\ 


MXCS  .  691 


Tsaoo  j[a*j:i:.ihuk      1(  .^v 

.oo/jtihd  -jo 


TIO  IHT 


'♦M'-raoL  .«  atuoj 


.^a«JX4QijA 


tVToooi   01   ^nfijrfoC   .S  aiyoa  lanlJiBA  #71/00  X«qloiniitf  «{# 
•<C90   Ito  aoij.oloi.v  A  'lol   ,00.00S|  :^ih—9X9  ton  xi £aa»q,  a 

a*t1i^iii«X<i"        iBmolloJ  aa  8»^jtX}«i  «i;«Xc>   to  iamami^f  •xH 

mMLotv   K  lol  00.008^  yrXA»»ox»  ^on  x.^X«n»4  «  io\  ml  ml»lo 

^SMsolrtO   9/i^   lo   ,8W5X   ,g28X  nol/o»«  to  insbtft^b  xcf  noli 

•rfi    ;;riw«o*   no  bib  inpbn9'i9b   mii)   tadi   at    ,  IXffX  to   oboO 

to  >c«b  b^Ca  •rf*  *iw-o*   0*  axei   .U   .a   ,T»d«oooC  to  -^^b  d^OX 

.oaJwliO    ,ot/AOTA  bnnXriaA  riSuoil  OX**   Jt    .OXffX    .Q    .A  ."XscfoJoO 

;bo;tn»TO'X  ao  be^nsv  *ort  ^toaolo   itiium  nwob  daaw   «alonlXXI 

oavao  •xfT     ".xlai/Xt  eiaav  baa  >to»xio   ;bebXTOtq  alruii  riai;Xt  o/t 

^nAb.T9t»b  griJ    j^ii^L  a  tuotiitw  ttuoo  mdi  eaototf  btfiti  oaw 

•nil  a  baa  ^snanlb-xo  r>rtj   to  nol^AXalT  «  to  xfltuj^  bnt/ot 

bfUi   ,0<)  .3S|i  1«  au/a  ttiil   tfi   icuiXXo^qA  ad^   f»ala^  b*a«oaas 

.Xl^titbt 00a a  baiftino  laamabi/t 

•aiflla  »ffJ   larii    (I)   ^ruiIX»qq«  «K.t  x»/  b»»JnXo   «i  *I 

(.*%)   bna  noitoa   ic  aai/.<*c   a  rf.-tiet  jToa   loa  aoob  niaXo   to  ^croai 
lOAXIaqq*  imU   vaida   oi   acnoblvo  .trtnloittuaixi   baw  onnrfl  iatii 
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vaB  in  any  way  connected  with,  or  had  any  interest  in, 
the  premieeB  in  question.   On  the  other  )uin<l,  it  is  claimed 
by  the  appellee,  (1)  that  the  recoru  doeB  not  uhoir  the  ordi- 
nance; (2)  that  the  so*oalled  bill  of  exceptions  does  not 
comply  with  any  of  the  proTiBions  of  Section  2«&  of  the 
Municipal  Cotirt  Act;   (3)  that  where  the  ordinance  is  omitted 
from  the  record,  it  is  presumed  that  the  trial  court  found 
the  eTidenoe  was  sufficient  to  proTe  a  riolation  of  the 
ordinance. 

The  charge  in  that  the  defendant  yiolated  an 
ordinance  "by  using  a  water-closet  whioh  wes  not  vented  or 
revented,  and  which  hrad  no  flush- tank  and  no  "check  and  waste- 
flush";  and  the  evidence  is  that  on  September  22,  1916,  one 
Joseph  Sullivan,  an  inspector  in  the  Sanitary  Bureau  ef  the 
Department  of  Health  of  the  City  of  Chicago,  went  to  4410 
Ashland  avenue,  "that  he  found  installed  a  wash- down  water- 
closet  with  apparently  no  vent-stack,  with  a  check  and  waste* 
flush;  that  on  October  23,  1916,  he  went  to  the  said  premises 
again  and  found  the  same  conditions  existing  as  on  the  pre- 
vious visit;  that  on  January  12,  1917,  he  went  to  the  premis* 
ss  again  and  found  that  a  flush- tank  had  recently  been  in- 
stalled for  the  vrater- closet,  but  that  there  was  still  no 
vent  stack*.   Nowhere  does  it  appear  in  the  statement  of 
claim,  nor  ia  the  evidence,  that  the  appellant  was  in  any 
way  connected  with  the  premises  in  question,  whether  in  the 
way  of  possession  or  ownership;  from  all  that  appears  in  the 
evidence,  appellant  may  never  hawe  had  anything  to  do  with 
the  premises  upon  which  it  is  charged  the  violation  of  the 
ordinance  took  place.   The  statement  of  claim  and  the  evi- 
dence, taken  together,  do  not  make  out  a  cauee  of  action. 


«tibrr«  ♦«{*  irojla   JOi.     _    jcert  »/(J   *«rf*    (I)    .•»Xi«<i(:  ^rf 

Jon  89  01)  ;jnoii44»x»  td   iltd  b<>Ilac-oa   sf{^   iAi£i^    (S)    {sonaa 

•r(i   !•  £8  Av^t^&sC   lo  anolalTOtq  ni{^   to  vna  dtX'K  xlq^aoo 

b0iilui9  al  *»onr,nJti>T;o  ^Mii   disAi   iadi    (C)      j*^-  -  lijjoO   LaqlcliUfK 

boijol  J^xi/oo   IaIi;^   ^lii   inif.+   h-r-jiss-xij         .  i   ^btooftt  9Ai  aorl 

•ili   lo  aold'JiXoiV  «  9vom  .  iftxoll'iiiO   aavr  oonsblvs  •Ai 

to  b'itn^v  ^on  antr  ifolriw  loaoIo-rcoi^AW  a  anlai;  x<'  flonApiJl>XA 

-^tumr  barn  3(o<»do*  on  imA  UnMi-timuSi  on  b«i<  rfoirfv  tnA  ,h«^aAY9« 

•no  ,dIQX   ,$;S  lOtfaa^ea  no  tmd^  «i  soneltXTO  axli   btm   ;«r{«wXl 

•lU  !•  jtfa«ii/£I  xisititiBQ  9tli  at  lOto^qani   n*   ,n«TiXXirtJ  riqoaol 

Oikk'  o.t   ;^n»7?   ,ORar«lr£0   lo   '{ilC    erfl    ':o  riiXaoH   Tto   JTmfff«''X«q:oa 

«a»^«w  nvol>*xte<v  m  bmll^tmai  imuo'i  9A  inAS*'   ,oun»T«  btiMlAmk 

»9i9M\-f  btfn  xo«f{9  A  ii^iw   «3{aAJ8*^iiOT  on  xX^noi^qqA  dHw  ^oaoXo 

aoalMOTq  AiAa   «£(«    ot  ixx9W  9x1   ,dX9I   ,SS  i»tfo;toO  no  #«e(t    jxlavll 

-9:(Q  9dt  no  aA  sn^'^^**  aaoiiXttnoo   f^srui9  oiU  bxu/o')   JaoA  nXAS^t 

-^tiMtq  9iis   ot  taam  osL  ,VXeX   ,"X  v**""*^  «o  -^''f*    itUlr  nuolr 

'^l  ttifd  \ltTt9C9'i  tmA  >LnA^-flajjXl  a  lArt^f  hnvol  bOA  nlA^A  •» 

oc  XXlia  aAW  9i9di  iitAi   ti/o'   .lOAOio-ast-'i'/  ariJ  lol  J>«XX/^^a 

lo  JforaolAia  aili  ni  ruaqqA  Ji   aoob  atsxCwoK      .*koA^a  ^nvr 

VtA  ni  lAV  insXXoqqA  fiti$   itulf   ,9on9i)lvo  9tii  ai  ion   «HiBlo 

ofU  ■!  'xf»r(;fi»£lw  ,noi^«»wp  ai  a^olKoiq  oril  iC;^iir  i>t»;toonnoo  t*v 

Axf^   nl   Q'uMqqA  ^Adi  CXa  ao^t    ;qiif«ionwo  70  noXaaoaaoq  lo  ^av 

fiitw  Ob  9i  anlrU^A  Ai&il  MMil  tevon  x**>  ^nAlXoqqA  ••onoblro 

oxli   "io  noiiuXotv  srt^  b'ssiAiio   ni  11  jtolrfw  noqi/  aoalrao-xq  mAt 

•It;)  o/fl  6nA  «iiAXo  to  tamntniaim  mtt     .ooAlq  iCool  oooAnlbico 

•  nOllOA    to    OBUAO    A    tUO    OiAlR    ^Ofl     Oi>     ,T»ll^090i^     HO^IA^     ,»OitOi^ 


Obrioualy,  th«  appellant  did  not  violate  the  ordinance  in 
question  unlees,  a«  agent,  tenant,  beneficiary,  trustee, 
principal  or  owner,  or  in  some  other  oapaoity,  he  had  soae 
interest  in  the  premises  in  question. 

The  contention  of  the  appellee  that  the  bill  of 
net 
•xoeptions  does/ comply  with  Section  23  of  the  Municipal 

Court  Act  is  obriously  untenable. 

The  judgnent  is  rerersed  and  the  cause  remanded. 
REVBRSSB  AHD  RKMAKDBD. 


tit  •oKMalbxo  •fit  eiaXoir  Son  btb  tnaXI»qq«  ntU   .xXai/olTcro 
9iioa  tMul  Ml  ,Vlo«q^  T9K10  Msea  nl  to   ^ftnro  to  Xaqioajltf 
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LIBBY  GHULMAM, 


TB, 


joHii  J.  uosm. 
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APP|[AL  TRGBi 

jIUHICXPAL  CCURT 


/ 


Oy  OHIGAGC. 


Appellee, 

\ 
Appellant. 

mi.   JVSTZas  ZAYLOK  dellyered  the  opinion  of 
the  oourt* 

This  iB  a  suit  in  forcible  entry  and  detainer 
wherein  Libby  Shulman,  appellee,  sought  to  dispoBBese 
John  J.  Mover,  appellant,  for  non-payiaent  of  rent.   The 
Jury,  having  found  the  appellant  guilty  of  unlawfully  with- 
holding from  the  appellee  the  poeseesion  of  the  preziiaes, 
jud^nent  was  entered  on  the  Terdiot  for  poeseBnion  and  an 
order  entered  for  the  ieauanoe  of  the  writ  of  restitution. 

On  July  25,  1914,  one  Victor  Kanter,  leased  in 
writing  to  appellant,  a  flat  in  the  building  in  question, 
fron  October  1,  1914,  until  Ceptember  SO,  1916,  for  $660., 
payable  in  monthly  Inatallmente  of  (27.50  each,  in  advance, 
on  the  first  d&y  of  each  month  of  said  terra.   Cn  April  1, 
1915,  Victor  Canter,  by  a  writing  under  seal,  assigned  the 
said  leare  to  appellee,   cn  August  23,  1916,  appellee  gave 
notice  in  writing  to  the  appellant,  of  the  termnaticn  of 
his  lease,  ond  to  quit  and  deliver  up  possession  witliin 
ten  days,  for  failure  to  pay  the  sua  of  $27.50  as  rent  for 
the  nonth  of  August,  1916. 


It  is  admitted  by  appellant  that  tht  rent  for 


Q8S  .A.ieOs 


.oaAOlHT)  'TO 


,•? 


OtItS  -  MS 


/      .  *• 


-i'ji '.    -  J i*.v   Mild  XT'^-'i^    -j-uA.. --^.  iij  ii   f»Jti<T 

,is\.9t  lo  ;^a9nxJsa*floa  tol   ,^a»XI»qQa  .tbsqU  ,y,  fUfoX 

,a«*iffl0tq  ftxtr   'to  noia9»«oeq  ndt  'tmLl^'aqB  •tU  AO'xt  gnU^Xod 
n«  iteuR  ffolasoaooq  lol  iotht9r  9di  ao  b«i*fri>  •snr  in»ma)ml 

Bi  bo»«»I   .to^aaS  -xo^iV  ono  ,Mei  ,es  x<^^^  ^ 

..Odd?  lol    .0I9i  ,v)«  locfno^qoa  Itinu  ,  MCI  ,X  tPt<otoO  norrt 

,»onjiVt«  al   «i{o«»  Od.TSi  lo  otooaXXotonl  \Xrl;fa«ai  irl  oXtfAtMi 

•  X  llx%k  nO      .nto^  LlAS  )o  dSawa.  ifoaa  to  i|«»  trill  od^  no 

•xti  bofraloaii  ,Xiio«  ittftnir  Bnltl-nr  «  ^  .rto^^fiJftX  lO^lY  ,axcx 

0T49  d4XI»4aa  ,dX6X   ,rs:  iMUT^iA  no      .ooXXvqM  ^^  oaaai  hJLm9 

lo  noltwrlxna^  •rfj^  lo  ,;rn^(»i{q«  oiil   oi^  aiililiw  nt  90ii9a 

n/it^lw  Rol««ao««f  qu  x»viX9)}  bOA  ilvp  o^   t>ci«  .•««»X  mltl 

tol  tno-x  Ml  08«TSt|  lo  mm  f>clJ   >caq  oi  •tulial  lol  ««x*b  not 

.dXCX   ,^aU3«/A  lo  Ktnoot  oilt 
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AxigUBt*  1916,  was  not  actually  paid,  but  it  ia  clalaed  by 
appellant  tliat,  by  reason  of  a  written  agreement  dated  June 
12,  1916,  appellee  agreed  to  allow  him  a.   month's  rent  for 
■ervioee  rendered  about  the  building  in  question. 

In  the  trial  of  the  caBe  a  controversy  aro8« 
as  to  the  authenticity  of  the  latter  alleged  agreement. 
Kanter  testified  that  th<^  aigmiture  of  appellant  wan  not 
■Igned  by  appellee;  that  he  got  a  third  person  to  sign 
her  name  tc  the  paper.   Appellee,  also,  testified,  sub- 
stanbially,  that  she  did  not  sign  it.   On  the  other  hand, 
appellant  testified  thfit  he  drew  up  the  agreement  of  June 
12,  1916  and  that  Kanter  delivered  it  to  hia  after  it  tras 
•  igned,  and  that  the  appollee  ie  bound  thereby.   TJvidently 
appellee  was  an  illiterate  womaji;  readirg  and  writing  the 
English  language  with  difficulty;  that  is   obvious  from  her 
testimony  and  from  th<?  fnat   that  the  notice  to  quit  was 
signed  by  her  by  mef<n«  of  her   nark.   Thn  tcotiaony  of  renter 
stems  to  oonvict  him  of  p  fraud  and  it  may  be  that  the  appell> 
•nt  was  impOFed  upon  by  meanr  of  the  alleged  written  agrc!«» 
ment  dated  June  12,  1916.   That  whole  subject,  however,  as 
tmr  as  it  was  material,  har  been  paered  iipon  by  the  juiy. 
The  evidence  was  pr«»sented  to  them  and  they  have  found,  w 
must  assume,  that  at  thp  time  the  notice  to  quit  was  served, 
the  appellant  was  in  default  as  to  the  rent  for  the  month 
of  August,  1916,  and,  as  th'^re  was  evidence  beyond  a  scix^- 
tilla,  which,  if  taken  by  itself,  tended  to  prove  that  fact, 
there  is  not)iing  that  we,  aa  t   court  of  review,  nay  do  under 
the  law  but  affirm  the  judgment. 

yinding  no  error  in  the  record,  the  judgment  is 
affirmed, 

AFyiRM^D. 


Xtf  bfi^mlMlo  mi  it  iud  ,&IaQ  \llMiiiz.n  fon  mv  ,5191   .#ufB«A 

.*n0fl»«ic»i  !>fta«IIjB  f9iS»£  *ti.:  laitamtlSuH  9£ii   ci  as 

ton  9B9  inaXInqqA  lo  nxaimtt^tm  9A9  #«(i^   b^Xll^en^  i«la«a 

ii;|l«  9$  no«:i»q  InJLifl  a  19^  •<!  ^aH#   {••IXeqqji  x<f  bsnato 

^huad  TMl#«  ntiii  no  •$i.  nsls  ton  Uil)  •!{»  l«ill  .xlxaliruitt 
f^nu\  to  inMs»«tia  »ifl  tpa  mib  Bd  imli  b«i1tl#*4^  itiftXX»(;«i 
»«-,   ^i  nfflls  iilii  oi   ii  b9i9ril9b  xotnfCl  Sm^S  hau  tl^l  ,SX 

XX^RAi^JtrH  .^(fflTfljrf^  bniotf  al  »!».(Xe»q<p»  «f£^  t«riJ  bns  ,b*ilii« 
•£i;r  yii^Xiw  j>nii  ^libntt   jobaxov  d^ais^IXXI  a«  tiaw  f>«XX«q«s 

19A  ta<n\  Buoivcfo  x  iadi  {xHuixttTLtib  tlitv  ns^waniiX  rfaiXiBK 
eaw  *iu|?  ot   aoJt^on  f>f< '  n»  >cncualla»i 

•XXnqqii  ntU  iJi:  ?   bua^l  .«  "Vo  mlA  tolvnoo   o*   •!■••• 

•eoi^  mttiltw  !)»3»XXrt  ♦«(*  to  anaeia  x^  aoqu  bntoqtttl  •»»  ^n« 

na  ,-£»T«wori   ,#»»trfiJff  sX^il*  ;r«lT      .dXW  .SX  •ftul  bo*«A  in«« 

it^nofi  9iir  lol  ;rrr»it  til#  o#  ma  iljtnt^b  ttk  saw  #n«Xitq««  uU 

-aioa  B  b«eic»^  •»nf»bJ:T9  ainr  ibn-^di   m*  ^tm*  «dI9X  «taus^A  10 

,ioM\  iutii  •roYt]^  0^  bn^at  «lX»«li  )cd  n»a{*^  U  ^Obidm  ,mUU 

X-  bau  Ob  ^aas  ^vmtrtix  lo  #T«/tMi  i^  •«  «•»  ^"^i  aciri*oix  ai  sTMlf 

.i(t»aiaJb»i  f^*^  aniViB  iud  w»l  »iC# 

,b»anXlt« 


231  •  23li^ 

\ 

RICHAKS  J^OKOAN,  doing  bueinesa 
as  Chicago  Decorating  Company, 

Appellee, 


CHARL::S  a.    HOLAKD 
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^PKAL  FROM 

MUHICIPAL  COURT 
OF  CHIGAOO. 


Appellant., 

7 

MR.  JUSTIC"^  TAYLOR  delivered  the  opinion  of  the 


court. 


The  appellee  brought  suit  in  the  Municipal  Court 
for  certain  painting  and  paper-hanging  in  the  sum  of  $80., 
and  interest  thereon  in  the  sum  of  $10.   It  was  tried  with* 
out  a  jury  and  judgment  reecvered  against  the  appellant  in 
the  sum  of  $90. ,  and  coats. 

The  appellant,  in  his  affidavit  of  merits  alleges 
that  "the  goods,  wares  and  merchandise  referred  to  i|i  plain* 
tiff*s  statement  of  claim  were  not  furnished  to"  liim,  but  to 
one  Warren  Shay,  and,  that  his,  appellee* s,  "promise  to  pay 
for  said  wares,  goods  and  merchandise,  if  any  such  promises 
were  made,  was  a  promise  to  guarantee  the  payment  by  the  said 
Warren  Shay",  and  that  the  promise,  if  made,  was  not  in  writ** 
ing.   The  appellant  claims  (first)  that  hie  promise  was  a 
collateral  promise  to  answer  for  the  debt  or  default  of  an- 
other and  was  only  made  orally  and  is  within  the  statute  of 
frauds;   (second)  that  there  was  no  account  stated;  (third) 
that  the  original  contract,  if  any,  amounted  only  to  $45., 
and  there  is  no  liability  beyond  that  amount. 

The  appellant,  who  h^xd  -nown  ^rgan  of  the  appellee 
company  for  ten  or  twelve  years,  went,  together  with  one  Shay 


\ 


Vorrr    .   xe« 


0G2  ./,.I80^1  • 


THUOO   JASLIOIVUU  \ 

«OOAdI}10    10  < 


,r9XI»c(<jA 


;•▼ 


♦  rt  r^    r   f«fl  n  * 


,TflAM.n 


%rli   1o  fioittiqo  •ilt   fesi-JTiX^JS  >0.lYAl 


,tiuco 


,  .06|   io  Bujit  odi  nl  s^l.^^itis/l^icsqAq  i>n»  ■^aitnlsq  aiattr 
•rt^iw  b9tti  aMv  il      .0X#  lo  ema  9tli  ai  ao»iodi  frti^in^   ^.i~i 

.^J^BOC   i>n/i    « •09)|  to  mjufl   »di 

••HftXXii  •cMtsa  1:0  itrebi'i'ia  eJui  iti    ,insXXi»qqB  9i{T 
•aiaXq  <[1   u;r  it^xistcK  •BlJbtUKfoTflMi  tMB  a9imw  ,alK>oi3  m^^"  <l«i^ 

X4MI  Of  •JilxRonq*'   ,a'«<)XX«qqa   ,«Xd  ^ai1»   ,Jmx^  ,  \^rlS  nftiitfV  wto 
••eiaunq  ^u«  ^CAA  '^^'^   t9»XbaMtiot»a  atiM  8Ji>ooa   «a»«zMr  bX0«  t^l 

-^itw  nX   t9n  «4)»   ,»I)iQM  12   ,»»Jtino:cq  9tiS   tMdS  bns   ."-^CiudlS  ii»a<udr 

M  mam  •oXfiKvxq  alii  ;»«rf^    (laiJtl)  ajnXaXo   in«XX*(,'qA  ailT     .ba^ 

-na  la  i-Xualai>  10  icfaJk  mtit  <xol  Y9WRaa  at  aal^o^q  Xjtia^AXXoa 

to  a/t;ix;)«   »ii;r  nlrt^iv  mk  bnM  k-^Xbio  aJMM  xlno  aaiv  ba»  ftiio 

Ibiitii)    ibfiiAin   jnuonoa  on  aov  ai«il*   Jiirft    (teaoaa)      ;«I>ub'x1 

,  ,eH  a^  X-Cflo  baJ^nuoiaa  ,xna  li   ,*ft«i;Jnoc    f5tftit\^lto  p.-tl  ^adl 

.craKoniA  ^m1#   imoxacf  \^XXicf«iX  on  al  mtm j{i  bit* 

♦>t»XXstiqji  otU    to  naaia'jf  mron^    l>«r{   orhr  ^tnAlL»qqn  »rfT 


and  his  wife,  to  see  the  appellee  at  his  place  of  bueinesB, 
in  order  lo  have  some  vork  done  in  a  flat  at  1238  TCaat  Forty* 
seventh  street.   As  the  result  of  thar^oonversation,  appell- 
ant, Shay  and  hie  wife,  and  Morgan's  son,  Henry  Morgan,  drora 
out  to  the  property  and  went  through  the  rooms  that  were  to 
b«  decorated,  the  work  to  be  done  being  determined  by  Mrs. 
Shay.   The  next  day  Henry  Morgan  sent  out  some  workmen  and 
the  work  was  aocordlngly  done.   Subsequently,  a  bill  for  |80. , 
was  sent  by  appellee  to  appellant. 

K.  Morgan,  of  the  appellee  company,  testified  that 
Bometime  after  the  flat  was  decorated  he  met  appellant  and 
the  latter  said,  "Morgan,  I  am  positively  ashamed  that  this 
account  was  not  settled  before",  and  said,  further,  that 
"he  would  give  me  a  note";  that  appellant  did  not  object  to 
the  amount  of  the  bill;  that  the  work  was  charged  to  appell* 
ant  and  no  one  else  spoke  to  him  concerning  the  work;  that 
appellant  said  he  would  see  that  it  was  paid  in  a  short  time. 

A  witness,  Bessie  Levett,  i^o  was  a  clerk  for 
appellee  and  had  charge  of  sending  out  bills,  testified 
that  about  six  months  after  the  work  was  done,  when  Morgan 
was  not  present,  appellant  asked  her  if  she  would  give  him 
a  message  to  the  effect  that  "at  the  present  time  his  money 
was  tied  up  in  stocks  and  bonds  and  that  he  would  give  l£r. 
Morgan  a  note  for  the  work  he  had  done  on   the  South  Side 
for  him." 

The  appellant,  Roland,  testified  that  he  caBed 
on  idorgan  at  his  place  of  business  and  told  him  he  v/anted 
the  flat  decorated  for  a  woman  by  the  name  of  Harriet  (mean- 
ing  Jixu,   Shay);  that  on  one  occasion  he  asked  Morgan  why 
he  did  net  send  the  bill  to  Shay  and  Morgan  said  he  charged 
it  to  him,  the  appellant;  that  Morgan  told  him  the  first 


(•■•niSL'cf  ^o  9t>aiq,  aid  im   9oLL9qqM  9tit  ?>«b   o^    ,b11v  ai/l   bn^ 
-Xfiot:  ^fa."^  SCSI  ia  isLX  m  aX  orrob  iiow  •not  <^  i 

•TO'xJb  tnaai^  X^n»H   «nu8   s*n#iYOM  JbUA   ,«ti«  ulil  bam  \bAQ   tSoM 

o^  »-i9w  ^«rt^  lino 01  wI;^  rfsMooxl*  ^irew  bam  xtit^ioiq  •dJ   oi  iiro 

•  •Til  ^  bsalcrxtti^ftb  yti«rf  «aob  <t(f  o^  Xiow  9ilf   ,b9J'irxoo9b  •if 

ta«  fNUOtitfir  tMOB   tiro  tcsa  rrtf^-tAU  >c'xa*H  )c«ft  ixsn  sifT      .x«jffl 

,  .J35  lol  Illtf  «  , '^{li- nei/p»arfi;3      .J»nob  x-^snlMooeA  •mm  iticow  •/(# 

.^itfflliKiq:*   ot   »«XI»qqA  \tf  tnoa 


JbjIJ'  b«i^i*R9^   .^Cnactaco   fl'jtCsqqa  axl^  lo   .rtflai'-"'-   • 
bam  *n«lXaqqji  iaa  sri  b»io-xoo»b  «bv  *ijI^  9iU  tejii^  omijomoa 

a^  Sofildo   Jofi  bib  Jn*IX»qqa  **rfi    ;*9:fon  »  ««  a^ljj  bijrow  wl* 

•IXaq<[«  oi-  b!!»8aftifD   tjrr  :lttim  9fli   iatlt    ;XIJttf  f»ri*  "^o  tnuoffloi  #fC* 

iaif;^   ;3(r(a«  9Ai  anlxneofioe  siif  o^  ajCo^a  9«X»  aco  on  btu  ^ea 

,Btali  iiodB  «  ni  blaq  a«w  il  iBfli  »»a  ftluav  atf  AiM  inaXlaqqa 

tol  iCisIo  a  Hjow  oftw  .ttaraJ  elaaaa  .^atm^lw  A 

bai'^^JSK^^   «aIXicl  tiro  yxlbnaa  le  •s'l^o   ^^u^  ^'i'*  9nll9t{qM 

nA^roa  noifw  ,9nob  ajmr  sC^ow  atfi  Y*i-%a  arfinon  xia  tuodm  imAi 

miA  aria  bluoir  aria  "it  «»i(  ft9:i(a«  tty«XX»wa  ^ia9t9iq  ton  aiv 

xonorr  alri  watt  iff«a«iq  srfi   t«*  taift  tvalYa  «ff*   6t  a^.^aaaai  « 

.Tie  avis  bfwor  ari  dj»rit  bna  abnorf  tina  ailoota  rrl  <o  ibait'aMr 

afciS  <Ctx;oa  aKt  no  9ttnb  bfitt  aif  Mtov  aiit  19\  •&on  m  rrjiiiraa 

•.aiXri  lol 

baUAo    «ri   t«it  ba^Altant    .basXoh   , jn^iii-si^c  a:iT 

batiuiT;  axf  nlii  bXot  l>n«  aaArtXsi/tf  lo  aoaXq  ajtif  t«  rua^iak  i;^o 

.na»M)   talTiall  to  aauMx  '  >i«mow  «  TOTt  b»t«iooab  tail  oilf 

fitr  (Tsa-roM  ba^taji  oil  n'i^flacoo  ano  no  J«ilt    j  (>c«rfa   .axfl.BCtl 

b»»3«xjejlr   0x1  biaa  n«s"x<«  bam  ^«il3  ot   XX^tf  siU  b«aa  ton  bib  9A 

i9il1  9di  *ld  blot  naBioM  #iwlt    ;ittmll9q.%m  orit   ,«lri  ot  .^1 
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time  appellant  was  there  that  he  dla  not  know  Shay;  that 
ha  taidt  "I  don*t  know  anything  about  Shay,  I  charged  it  to 
you".   Appallant  further  testified  that  he  told  Morgan  that 
Shay  wanted  some  work  done  and  that  Morgan  said,  "I  don't 
knew  Shay";  that  he,  appellant,  then  said,  "But  I  know  lilm 
and  if  he  dees  not  pay,  I  will  see  that  you  get  the  money"; 
that  he  woixld  like  to  know  what  he  "was  going  to  stand  for", 
and  that  appellee  sent  his  son  out  to  look  orer  the  work 
and  that  appellee's  son,  Morgan,  said  it  would  be  around 
145;  that  he,  appellant,  then  said,  "As  far  as  that  is  con- 
cerned, it  is  all  right  with  ae";  that  subsequently  he  had 
a  talk  with  Morgan,  in  which  he,  the  appellant,  expressed 
surprise  that  IHorgan  did  not  collect  the  bill  from  Shay, 
but  that  Morgan  then  said,  "I  didn*t  charge  it  to  Shay 
because  I  don*t  know  him  and  if  you  don*t  pay  me,  I  will 
bring  suit*.  He  further  testified  he  called  on  the  attorney 
for  the  appellee  and  told  him  that  he  would  settle  the 
matter  for  #75;  that  he  did  not  tell  him  that  it  was  a 
trenan*8  bill,  that  it  was  for  a  flat  he  had  decorated  for 
her;  that  he  learned  afterwards  that  Morgan  did  not  accept 
that  proposition. 

The  contention  of  the  appellant  that  he  introduced 
Shay  to  appellee  and  said  to  the  latter,  "Shay  wants  some 
work  done,  and  if  he  dose  not  pay  for  It,  I  -arill";  and  that 
the  only  promise  made  by  appellant  wae  a  collateral  one  and 
not  an  original  undertsi^ing  by  appollr.nt  himself,  does  not 
seem  to  be  supported  by  the  evidence.   IL'Tidently  the  trial 
judge  was  of  the  opinion  that  the  appellant  requested  the 
appellee  to  do  the  work  and  that  the  latter  relied  only  upon 
the  obligation  or  promise  of  the  appellant.   Of  course,  there 
is  eoao  conflict  in  the  evidence,  but,  considering  the  rela* 
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tlona  of  the  parties,  and  carefully  analysing  the  testimony, 
we  are  of  the  opinion  that,  under  the  circuiastances ,  the 
oonolusion  ol  the  trial  Judge  was  amply  Justified. 

Finding  no  error  in  the  record  the  judgment  is 
affirmed. 
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Alf¥A3.  WKJU   SUI^KRIOR  COIJRT 
07  COOK  COUSTY. 


HR.   FBliiilDIKG  JU^TIC]£  HOLJXOI 
DKLIVBRS©  THK  OlflSIOK  OF  THK  COWPT. 

Defendant  appenlij  froa  m.  judgment  for  $2,QO0 
r«nder«d  upon  th«  verdict  of  »  Jury  in  an  aotlon  for  per- 
sonal injurioa.      Ilaintiff  vaa  driving  a  ^ard  Baking  Casajftinj 
wagon  at  about  4:10  In   the  raornlng  of  April  2(  •   1911,   and 
while  driving  the  wagon  aoroaat  the  traoka  of  defendant  It 
waa  hit  by  a  flat  cinder  ear  of  defendant  and  plaintiff 
was  thrown  frost  the  wagon  and  injured*     The  aocident  and 
the  injuries  to  plaintiff  &re  atated  in  defendant's  brief 
somewhat  as  follows: 

The  horses  had  cleared  the  raile  and  the  wagon 
was  hit  on  the  reax  wheel  and  turned  over.     The  oar  stopped 
and  the  janotorman   ran  over  and  picked  plaintiff  up  and  with 
the  aid  of  another  man  took  hits  to   the  doctor's  office. 
iir.  Gates  dressed  his  wounds*   which   consisted  of  a  cut  on 
the  left   side  of   the  head  and  above   the  ear»   in  whioiri  he 
took  sons  stitches*   a  serateh  on   the  forehead  and  an  injury 
to  his  right  foot*   the  big  toe  being  fractured  at   the  second 
Joint  and  the  naxt  toe  broken  in  two  plnces  nnd  his  foot 
skinned  above   the  little  toe  and  the  next  one.      Ilaintiff 
testified  that  he  wore  an  arch  support  and  that  it  was  pretty 
hard  to   walk  without  it.     He  also  complained  of  headaches 
and  head  noises*   also  dixsiness  and  bleeding  of  the  nose  and 
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back 
ears,   when  h«  had  b«ttn^at  work  two  weeks  after  haYlng  been 

laid,  off  for  four  raonthB. 

Ther«Mifter  in  its  brief  defendant  treats  lightly 
plaintiff's  injuries,    and  argues  among  other  things  that  the 
daeagee  asseiitied  are  exeessive.     While  there  must  be  another 
trial,  ve  do  net  hesitate  to   say  that  if  plaintiff  is  en- 
titled to  recover  and  his  injuries  were  as   stated  in   defend- 
ant's brief,   about  which  we  exireas  no  opinion,   tlie  daiaages 
assessed  are  not  exceseive, 

Ife  are  not  prep(»red  at  this   ti«e  to  held  that 
the  Terdlct    is  not   supported  by  the  eridence,   or  that  plain- 
tiff failed  to  exercise  ordinary  care  for  hie  own   safety,   or 
that  the  defendant  was  not  negligent,   as  the  eause  must  be 
reversed  for  error   in  the  giving  of  inBtruetiona   without  any 
regard  to  the  oorreotness  or  incorrectness  of  the  foregoing 
eontentions  of  defendarit. 

It  ie  contended  that  instruct  ion  }io,  4  proffered 
liy  plaintiff  is  erroneous  in  that  it  required  defendant  to 
•xercise  such  a  degree  of  eare  as  to  make  it  an  insurer,  fthen 
the  lav  requires  tliat  it  should  cxereiee  ordinary  care  only. 
Plaintiff  aeets  this  eontention  by  arguing  that  the  eff««t  of 
tht  instruction  was  overocme  and  eliminated  by  instruction  26 
proffered  by  defe-idant,  in  which  the  Jury  were  exrreasly  in- 
structed to   the  contrary.      Instruction  T,o,   4   is  as  follows: 

•The  Jury  are  instructed  that  if  you  belijsve  frca 
the  evidence   that  the  moXoraOkft  in  cnarge  of   said  street  oar 
saw  or  could  have  seen  by  the  exerciiie  of  ordinary  care  and 
cautiun,    that   the  plaintiff,    in   the  exercise  of  ordin>^ry 
care  for  his   safety,    was  going  tc  reach  the  said  intersec- 
tion of   said  <lhipple   street   trith   «»aid  oar  tracks  on  said 
Irving  >ark  boulevard  before   said  street  oar,    then  it  *»as 
the   duty  of   the  motoru^an  of   said   tttreet   car  to   so   operate 
and  control    said  street   car  that  he  could   stop  it  and  avcid 
a  collision,   and  if  you  furtiier  find  from  t.e  evidence  that 
said  ffiotorsaan   did  not  have  such  control   of  such  car,   and 
that  by  reason   thereof   said  street  oar  collided  with  said 
wagon  in  which  plaintiff  was  riding,   and  thereby  injured 
the  plaintiff  as  charged  la  plaintiff's  declaration,    then 
you  should  find  the  defendant  guilty." 
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V«  think   thl«  in«truoti9n  aubjeot   to   th«   Inflxi&lty 
pointed  out  by  dofcndant  and  that  the  law  on   the  subjeet  wan 
eorraotly  stated    in  Instruct ion  Ko.   28.     The  difficulty  rest* 
In  thle  oondition  of   the  record  in   our  inability  to   dnt«rtmlnt 
whloh  Instruetloo   the  Jurv  heeded  In  the  weighing  of  the  t«ei- 
tiiBony  and  In  arrlring  at   ite  verdict.      If  the  principle 
stated  in   instruction  ^'o,   4  oontjrolled  the  ▼«rdlot,    then  <Se- 
fendAnt*e   rifsihts  were  Injuriously  affi^oted  th^^reby.      If  the 
jury  were,  however,   guided  by  inatruotion  Hd,  28.   tfiaa  n» 
haza  happened.     But  which  instruction  they  followed  we  are 
aat  able  to   detenuine,   a^n^  as  tney  are  In  dlreet  conflict 
they  may  have  misled  the  jury  to  the  Injury  of  defendant. 

The  duty  of  the  defendant  nnd  plaintiff  toward 
each  other  at  the  crossing  at  the  tl^e  of  the  happening  of 
the  accident  was  of  the     utiacst  1/uportanoe  and  its   solution 
under  the  eTidenoe  was  deuislTe  of  the  ease.      It  was  the 
oruoial   point   in  the  case.     A  alntllflr   instruction  was  held 
erroneous  In  Tlgin,   Aurori^  i^  aouthern  I'ractioD  co .   r,    Uleox, 
152  111.  App.   446,    in  which  case  the  court  held  that  'The 
only  requirement  of  the  law  in  ouch  ease  is  that  the  parties 
exercise  ordinary  or  reasonable  care  to  avoid  Injuring  each 
other,"     Again,   in  west  nhicaigo  St.   K.   B.   Co.   y,    tfisoBiann,   88 
Ibid  402,   it  was  held  as  between  a  travel ler  on  the  traok  and 
the  street  car  company,    that  the  only  duty  which  the  company 
owed  the  traveller  was  to  exercise  ordinary  care,   and  in  dis- 
cussing the  erroneous  instruction  the  court  said: 

"The  Instruction,  bearing:  as  It  did  on  a  vital 

question,   naiacly,    the  care  which   it  was   incux3b«*nt  on  ap- 
pellnnt  to   exercise,    oould  not  be  cured  by  any  other  In- 
struction giv<ai,  because   the  jury  may  have  acted  on   it, 
regardless  of  other  instrdotions.** 

And  for  the  giving  of  thp  erroneous  instruction  the  jud^- 

Kont  was  reversed. 
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?«  think   inatruotion  ,>:o.   5,   tendered  by  plain* 
tiff,    is  ml»l«adln£  on  the  question  of  the  diity  of   ths  motor- 
flUUB  where  it   says   that   *'ths  plaintiff  as  a  matter  of  lav  had  a 
right  to  rely  upon  the  duty  and  ability  of   the  notorman  in 
charge  of  said  street  ear   to   so  operate  and  eontrol   said 
street  car  as  to  aToid  a  eollisien."     £.  £,  R£.  £o,   r.   atron^. 
127  ibid  472.     This  instruction  also   took  away  from  the  Jury 
the  dei«rrminatioa  of  the  feet  as  to  whether  the  aotorsian  was 
in  the  exerelse  of  ordinary  oare  in  eontrolling  his  oar,   or 
sliether  he  was  guilty  of  a  lack  of   suoh  ordin.vry  oare  as 
brought  about  the  aeoident. 

llaintiff  argues,  hoveT«r*   that  instruotioas  51 
and  23*   given  at  the  request  of  defendant,   netedi  as  a  oura- 
tiTO,     This  argument  ia   equally  as  fallnoious  as   that  regard- 
ing instruction  Ko,  4, 

Instruction  !?o.   6  proffered  by  plaintiff   states 
aa  abstract  preposition  of  law.   whioh  while  not  reTersible 
•rror  is  not  to  be  ooumended.     Turtherinore,   it  has  no  applioa- 
tion  to  the  facts  in   eridence,   and  therefore  should  not  have 
¥e«n  given. 

9e  do  not   Uiiak  instruction  Ho,  7   is   subject  to 
the  eritioisjn  mnde.     The  rights  and  duties  of  Tehicles  and 
street  oars  at  interseotiag  crossings  are  correlative. 

vre  perceive  no   error  in  the  giving  of  instruotien 
KO.    9. 

7or  the  errors  indicated  the  Judgment  of  the  Su- 
perior Court  is   reversed  end   the  cause   is    remanded  for  a  new 
trial. 
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jam  BURSS,   minor,   hy  bis  fatJtier 
and  next  friend*   JOHli  BUHSU. 
Appellee, 
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CHICAOO  RAILWAYS  (^M?AHY  and         j 
HESRY  A.   BLAIR  and' JOliS  ».  /   ) 

ROACH,   as  KecclTer^  of  CHICAOO 
RAILWAYS  COfefAinr, 

AiStpellanti 


8  I.A.  29?i 

Ai'FJya  TROU  SUPl-miOK  COURT 
OP   COOK  COUIITY, 


UK.   IIIJ58I13IHO  JU3TICE  HOLDOM 
D35LIVTERED  THE  OPIKIOS   OF  TH«  COU^T, 


This  is  an  appeal   from  a  judfrnent  for  $2500 
randsrad  on   the  verdict  of  a  jury   in  an   notion   for  personal 
injuries,        Th«  plaintiff,   a  minor,   about   the  age  of   seven- 
teen years  at   the  time  of   the  aecident,    was  injured  in  an 
atteispt   to  hoard  a   car  operated  hy  the  defendant  reeeivert 
while  it  was  proceeding  south  on  Korth  Clark  street   in  the 
vicinity  of  Ontario   street,   Chicago. 

The  material   question  of  fact   involved  was 
ahether  plaintiff  attespted  to  board  the  car  wnile  it  was 
in  notion,   or  whether  the  oar,   as  he  olaii&s,    Virhilf  he  was  in 
the  act  of  boarding  it,   witii  one  foot   on  the  footboard,   gave 
a  sudden  luroh  forward,    cauaing  him  to  lose  his  balance, 
dragging  hla  some  distance  along  the  roadway  until  he  fell 
in  the  street.     2 lain tiff  olaims   that  as  a  result  of  the 
•ooidant  he  suatained  injuries   to   the  Ifft   side  of  his  body; 
that  the  left   side  of  his  head  was  hurt  behind  the  ear;    that 
he  was  Iftruieed  on  his  left   sida;    that   there  was  a  sinall   "bunp 
on  the  l«ft   aide  of  his  head,   and  that  his  left  collar  bone 
was  fractured   in  two  or  three  places.     Plaintiff  claims   that 
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•one  ef  hla  Injurlt*  ««r*  permanent  and  that  at  the  time  of 
the  trial  he  had  not  fully  recovered  frost   such  injuries. 

The  suit  ims  eriginnlly  eonaenoed  in  January, 
1911 »   against  the  Chicago  Up il ways  Company  and  a  declaration 
«a«  filed  alleging  negligence  egainet  the  company,     the  Rail- 
ways Company  appeared  and  filed  a  plea  of  the  general    issua 
and  a   special   plea,  denying  ownertbip  or  operation  of  the  car 
at  the  time  of  the  accident.      In  ^ay,  1912*   an  order  was  en- 
tered aamnding  all  prooeedings  in  the  case  by  making  Henry  A, 
Bl«ir  and  John  A.  Hoaoh«   receivers  of  Chicago  Bailways  Coaa- 
pany,    defendants,    end  an  amended  declaration  vaa  filed  charg< 
ing  negligence  against  the  reoftivers.     The   receivers   through 
their  attorneys  filed  »  plea  of   the  general    issue  to   the 
lu&ended  declaration  and  a  special  plea  denying  ownership, 
control  or  operation  of  the  street  railway  or  the  car  at 
the  time  of  the  accident.     No  plea  to   this  amended  declare* 
tion  was  filed  by  the  Chicago  Hallways  Company,     the  Terdiet 
of  the  jury  was,   *We,   the  Jury, find  the  defendant  guilty  and 
assess   the  plaintiff* s  damages  at  the  mim  ef  |3SCC.*        Upon 
this  verdict  judgment  was   entered  and  the  Railways  Company 
and  the  reeeirers  prayed  for  and  perfected  this  appeal. 

All   of   the  instructions  proffered  by  defendants 
twenty-one  in  number  -   except  two  directing  a  verdict  in 
faTor  of  the  Chicago  Railways  Company,   were  given  to   the 
jury.     These  were  all    the  instructions  asked,   the  plaintiff 
net  tendering  any  instructions.     Ho   error  ie  assigned  in- 
volving the  instructions,   except  the  two  directing  a  ver- 
dict.    Ho ''ever,    while  forty- three  assignments  of  error  ap- 
pear upon   the  record,   but  five  reasons  »Te  argued  for  rever- 
sal.    They  are:       1.     That  the  court  erred  in  oversruling   the 
Chicago  Railways  Company's  motion   to  instruct  the  jury  to 
find  it  not  guilty;     2,   that  the  court  erred  in  overruling 
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th«  Chicago  Keilways  Company'i  motion  in  arrest  of  judgrnantj 

3,  that  the  verdict  ia  against  the  v«ig)it  of  the  •Yidenoa; 

4,  arroncou*  rulings  on  eridenoa;   and,   S,    tuat   the  daaages 
are  excessive. 

When  plaintiff  amended  the  pleadings  by  eubsti* 
tuting  the  receivers  of   the  Chicago  Rullwayt  Coiapflny,   tliat 
Coaipftny  was  automatically  eliminated  from  the  case.     The 
declaration   in  its  amended  form  stood  against   the  receivers 
alone.     An  additional    count  was  filed  by  leave  of   court,    to 
ihieh  the  receivers  interposed  only  pleas,    thereby  evidenc- 
ing their  counsel's  understanding  that   the  cnuse  p,a  it   then 
stood  waa  against   them  and  not  the  ccjinp«ny.     Upon   the   trial 
counsel   attain    statf^d   their  understwnding  o^  the  condition  of 
the  pleadings  toy  withdrawing  the  plea  of  non -ownership  and 
at   the  saae  ticae  making  the  statenaent  ttiat  the  "declaration 
is  against   the  receivers."     Furthermore,    the  cause  was   tried 
s^ainst  the  receivers  and  the  verdict  and  jud^ent  are 
against  thei&. 

It  would  seeiji  that  the  present  oontention  re- 
garding the  Chicago  Bail  ways  Company  being  in   the  caue^f-  as  a 
defendant  is  an  afterthought,   fcr  counsel    oid  not  raise   the 
point    m   the   trial    court.     Powever,    on  sutJority,    we  think 
the  present  attitude  of  counsel   fails  of  suy^port   in   the  rec- 
ord.    IjJcLeachen  v.  Peaee.    Be   111,  App.   634,   affirmed  in  171 
111,   527,   where  this  precise  {question  was  raised,    was  de- 
cided contrary  to  counsel's  contention,     "^hls  court  held 
that  the  filing  of  a  new  declaration  against  one  defendant 
worked  a  discontinuance  as  to  the  other;   and  the  supreiae 
Court  decided,    as  held  in  Black  v.    Corner .   100   III,    328, 
that   such  action  was   "equivalent  to  a  disir^asal   of  the  ac- 
tion as  to  the  otlier   defendant."      Zu^owaki   v.   Araicur.   107 
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Ill,  Ai>p.   663.      It   therefore  follovt  th»t  no   error  imo  ooa- 
fflltted  in  OTorrulinp;   tho  JRnilwtiy*  Conipsny'B  a<otion8  to   in* 
Btruct  p   fAnding  In  Ita  tffyor  or  to  arreot  tho  Judgment. 

Tliere  is  auoh  contradiction  in  tho  tootijsony  of 
the  witnessee  for  th^;  r«9p'^ctiT0  partiea  mm  to  the  aanner  of 
the  occurrence  of  the  scoident.      If  the  Jury  bc^lierod  tho 
Teroion  of  plisintiff  and  his  witnesoea,   ^irhich  thoy  undouht- 
•dXy  did,   and  dlohelieTod  the  Teroion  of  the  witneosee  for 
defendant,   which  tl:ieT  had  a  perfect   rigbt  to  do,   then  we  Are 
not  at  li))erty  to  interfere  with  the  oonoluelon  at  which 
they  arrlTod.     J^oreover,    there  are  eontraaiotiono  in  tho 
OTidencn  of   some  of  defendant's  witnesiee  as   tu   the  manner 
of   the  happ acting  of   the  accident  wuioh  Justified  tho  Jury 
in   diflre^arding  much  of  it.     The  evidence  of  plaintiff  and 
his  ritnesaoo  unoontradioted  sustains  tho  charge  of  negli- 
grace.      In  riew  of   thla  fact,    it  is  not  our  province  to 
Interfere  by  dieturblng  the  finding  of  tho  jury,     ilain- 
tlff'a  proof  met  and  sustained  the  allegBtions  of  tho  doo<- 
laration,   of  which  the  original    declaration  avtrring  negligoneo 
against  the  Kcilvnys  Company  may  he  included  ao  a  part,   for 
the  rerson  thet  as  emended  it   stood  against  tho  reoei/oro   in 
place  cf  the  TnilvmyB  Coirpany. 

The  order  of  ppipnrfmnnt   iimo  broad  enough  to  in- 
cludo  the  eliirinntlon  of  the  Hailwayo  Company  and  the  sub* 
atitution  of  the  reeeivora  in  its  place.      It  ia  that  "all 
papera  and  proceedings  h'sroin  bo  amended  by  making  Henry  A, 
Blair  and  John  u.  JFioaoh,   rooeivera  of  Chieaise  Hail  »ays  Com- 
pany,  party  dofondanta,"   etc«     This   ia  suff loienily  broad 
to  include  the  amenlraent  of  all   the  papers  then  on  filo 
and  applied  as  nuoh  to   the  fleas  as  to   the  declaration. 
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*7e  find  re   error  in   th«»  rulirg*  of   th«   court  upea 
the  «TiAene«,     Uxich  •tr«8»  1«  laid  upon  th«  t«^8tln^ony  of  Dr. 
Hopburn,   who  was  the  attoriding  phynieian  of  plnintiff  soon 
after  tLo  infliction  of  th«  Injuri^t,   eoneorning  th«  connoo* 
tion  betwocn  ihc  aooidont  and  tho  Injury  OYor  plaintiff**  loft 
oar  and  the  dlioeharge  of  puo  therefrom,      te   diseo7«r  no   error 
in  the  eourt's  admission  of   aucJu  testlt<ony*     The  opinion  of  J>x, 
fiephurn  did  not  Inyade  the  proTince  of   the  j\u>y  to  deteroiino 
the  fact,    which  tras  still   left  to   the  Jury's  d«ter!TdnatiOB 
from  TjT,   Hephurn's  eridenoe  and   that  of   the  other  witnesses, 
together  with  the  enyironing  oiroiuiatancdB.     West  Chic<tg0 
at. J^.   Co.    V.    Doherty,    209   111.   £41, 

The  rei^ort   of   the  Kiotor.'bAn,    being  seooncJiary  evi- 
dence,  was  properly  excluded.      ^:ven  were  it  not   eo,    f^very 
I'aet  Bhovn  by  the  report    480  given   in  eyidenoe,    bo   that  de* 
fendant  could  not  be  prejudiced  by  its  eatclnslon.      -^pldcB  ▼, 
Lewis,    71    111,   453, 

Ve  are  unatle   to   s^y   that   the  damages  are  S3C- 
oessi-ve.      in  laot,    we  «i.re  j^nclinad  to   think  they  i^ere  assessed  witl 
due  oaoderation,   as  plaintiff  suffered  painful   injuries,   neoessitat* 
lag  a  surgloal  operation  and  his  rexiiainin^  in   the  hocpltal  for 
ton  days.     Lft  testifies   thai  he   suffered  iiiuch  p%in,    Ll^at  he  «fms 
nomc  a  iuonth  and  then  had  to  return   to   the  hosilisl   for  treatment, 
for  which  he  was  glyen  an  anesthetio,     JRe  also   Buffe-rs  froai  head- 
ache and  ft  discharge  from   the  ear  and  is   90uwfiL9L.i   derif .      &e   do  not 
think  tliat  the  assesserient  of   danaees  Is  uiore   than  rf-a&cnable  oom« 
penaatlon  for  the  injuries  suffered  by  plaintiff  thrcagh  th«  neg- 
ligence of  defendant  charged  in  the  declaration, 

t'e  think  Justice  has  been  done  under  the  law  in  this 

esse,    that  there  »rf   no   evroro  in   tkie  record  justifying  a  rs- 

Tersal   cf  the  Jud(i&eut  of  ths  Superior  Court,   nnd  it  is  therefors 

afflzmed. 

AJVXBMSD. 


Mijr«al<nT«^fiib  t^TtA?  rXiit  nam  thkr  rnU 


y.ti»v 


0X9   •#!   <L<f  ft*' 


.r.d.A 


;**•  b»a«««««  "  .t  Haiti 

r«<  ■ 

tor.    at 


4««e 


i'.t*4i«< 


ni   ,ttw»0  ii«irtff<9[ifd  mdi  !•   ' 


\A 


166   -  ^;i36 


\ 


JCaiF  K.   PSTIRSOjr, 


▼»• 


\ 


\ 


8  I.A.  297 

'KAL  FROM  CIRCUIT  COURT 


)f  COOK  COUSTY, 


MB.   l>fiEai])I»0  JU&SIQM  HCLlXiM 
UBLIVIRKD  TK8  OHHIOK  OF  THK  COURT, 


Cemplainaat  in   the  bill   in  this  eas«  0e«ks  t* 
rescind  a  oontraot*   irhioh  hf  omAc  with  th«  defendant  John 
1.  Landell   for  the  purehaae  of  a  ehe»»ioal  and  grocery  touei> 
neta  in  Cbieago,   on  the  ground  that  he  wat  induced  to   «nter 
into  the  contract  by  fraud  and  mi a representation  as  to  the 
business  end  the  stooJc  whioh  he  aequired.     The  purchase 
prioa  vas  |50(>0,   |1C00  of  which  oeoiplainnnt  paid  in  entna&t 
^000»  the  deferred  payment** being  secured  on  Chic*\go  real 
•state  owned  by  him, 

Landell,    after   demurring   to   the  bill,   which  de- 
0urrer  was  overruled,   answered,   denying  all   the  arertnents  of 
fraud  and  Aisrepresentatioa  alleged  against  hi»  and  also 
denying  that  ooiaplalnant  vas  entitled  to   the  relief  prayed, 
the  cause  vas  referred  to  a  master,   who   took   the  proofs  and 
reported  his  findings  of  faot  and  law,    recoamending  that   the 
bill  be  disalssed  for  want  of  equity.     Objections  to  his  re- 
pert  filed  before  the  saster  being  OTerruled,   they  were 
again  filed  as  exoeptions  before  the  ehaneellor,   ulie  over* 
ruled  thssi  and,   in  aeoord  with  the  reooomendatioa  of  the 
aaster,   disnisssd  the  bill   for  want  of  equity,   and  oomplain- 
ant  prosecutes  this  appeal. 

The  defendant  landell   on  April  X9,   1916,   exe- 
•utsd  a  bill   of  sale  to  cojTiplainant,   who  went  into  pessessioa 
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of  th«  property  conT«y«d  by  tins  bill   of   sale  on  th«  ammt  day. 
Ti^croaftor,  on  or  about  May  'dOth  following,    complainant  r«- 
auiTad  th«  busin««a  and  property  bought  of  Landvll    to  r  now 
location  and  inoorporatod  tht   "Garfield  >^faole»alo  Grocery 
Company*  and  transferred  to   caid  ooitpftny  tbe  busineas  with 
ita  atook  la  trade*   for  vhioh  it   (.care  eomplalnnnt  its  capi- 
tal  etook  ef  the  faee  value  of  $BOQO,     Complainant  filed  the 
bill   in   this  ease  on  T'lovet^ber  18,  1915,   aeren  months  after 
the  transact  ion  attaolced  was  ooiapleted, 

fhile  many  matters  are  urged  upon  us  tnhy  the 
decree  dismissing  the  bill   should  be  rsTersed,   we  think  that 
the  eocaplainant'e   rights  rest  upon  the  sklution  of  the  question 
i^ether  he  acted  witri   that  proay  tnes*  in  his  attempt   to   res- 
oind  the  oontraot  vhioh  the  law  requires. 

Greenwood  t.   Fenn.  156  111,  lid,   is  in  some 
respeots   siiiiilar  to  the  instant  oase  on   the  question  of  a 
laek  of  promptness  in  seeking  to  rescind  the  oontract  for 
fraud.      It  is  olear  that  eomplainant  for  eeren  months 
treated  the  property  purolnased  as  his  own  and  dealt  with  it 
as  sttoh  owner.     He  not  only  removed  it  from  the  plaee  where 
it  was  when  he  purchased  it,   but   eold  the  property  to  a 
corporation  for  steek  whleh  was  in  faee  value  #3000  nore 
than   the  purchase  price  which  he  agreed  to  pay  defendant, 
Kioreover,   changes  had  in  many  respects  taken  plaee  in  the 
property  wtiioh  isade  it  impossible  to  plaee  all  the  parties 
in  statu  quo. 

IProaptness  in  rescinding  a  oontract  for  fraud 
and  misrepresentation  is  of  the  very  essence  of  the  right 
to  rescind.     If  fraudulent  representations  were  made,   there 
is  notxiing  in  the  evidence  vdiioh  would  warrant  the  conclu- 
sion  that  eomplainant  did  not  discover  such  frauds  long 
prior  to   the  time  he  attempted  to   rescind  the  contract. 
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•ic»i>»  o^ijsX^  9di  ertl  11  l>«TOinoi  xXoo  $Ott  •H     .Toowe  £UUI«  tn 

B  9i  Xix»it:»i%  9di  bXoo   tu<f  ^ii  h9Bniiatui  wd  tmAx  amr  fl 

•icoa  00<)€#  «ifI«T  oool  fll   •««  xtoXiftr  ilsoie  ia\  n94.««i[oqYO« 

.ir(«i^n9)«A  X«9  oi  J^««v>  *A  dtliiir  ooXrcii  »saiiO'Xirq  i*Ai   rtMsii 

nH*  •9^Ai    «i01»^09T   XO'Mi    »i    ftjtd    ••gplAllO    «X»T9«t«ll 

••i#YJi«  •«!    Xfe  01'  aXtfiioo^ai  #t  •Ami  dolnv  x^*<l<>t« 

bumt^  vu!  lofttlnoo  ji  gnibnxs«oi   ot   atoaiqow^Ht 

^O    »Dtt»C<l»    \T9V    OOd    '^.  :iilliri«0»iC([97«ir     :>a« 

f»x9aj    ,«JMMi  ovnr  aooiiiotfti^oovscsv  ia»XjuL<u«Tl  *ltnvt  •# 

•tfionod  oiU  ioisntwr  LluKm  iloijiw  •on*/ /v<»  •^.  'o:.  «i 

uoX  vikuBYl  ttairti  «•▼••«  It)  -.•laiMiqaoo  7«ciJ  ««la 

.■^oaiJnoo  Oif#  taiP'.  d  oaXi  oxlt   •«  ioil^ 


Having  resi&ined  silent  and  treated  tht  property  »•  hiti  ovxi, 

without  eomplaint  or  prcteit«   until   the  oiaturin^;   of  pnrt  of 

tii«  finsjiclAl  cblifistion  wkicix  he  incurred  in  pvt£C/i&9ing  th* 

property,   he  oiuet  be  held  to  be  as  conclusiTcly  bound  b.v    tins 

oontrtiot  as  If  thsrt  had  been  ne  mlsreprcisentaticn  or  fraud. 

Ths  lav  rsquirss  a  person  who  has  bssn  xoisled,   with  all 

rsasonabls  dillgenoe  as  soon  us  he  l&arns  tha  truth,    to   dia- 

affirm  the  contract  «4nd  restore  the   statp  que  rs  near  as  a.ay 

be.     this  rule  cannot  be  raried,     i^ollett  *,  Brown .   l»8  111. 

244,    states   the  doctrine  as  follows: 

*»lt   ie  a  aettled  principle  in  equity  that,  one 
who  Las  been  misled  and   dafrauded   shall    not   be  pcx/uitted, 
after  he  learns  of  the  fraud,   to   stand  pasaive  and  speeu- 
lete  upon  the  election  the/u  the   law  giTS©   tc  h^iu  eilner   to 
rescind  the  contract  or  waive  the  fi'aud,    as  the  erenta  of 
the  future  aay  dcterraine   it  to   be  profitable,   or  other- 
wise,  for  hifTi   to  do.     Mr,   iOKeroy   (2  i^oaeroy's   Kq,   Jur. , 
sec,   897)   lpy»   dowr    the  rrorosition   that  a  peraon  who 
hae  been  defrauded  to  his  injury  must,    as   soon  as  he 
learns   tine   truth,    with  all    reasonable  diligence   dia* 
affirm  the   contract;    that    'if,   after  discovering  the  un- 
truth of   tiie  representations,   he  conducts  hi:uaelf   with 
reference  to   the  transaction  as  thougii   it  were   still    sub- 
sisting and  binding,  he  tncreby   waives  all  benclit  of  and 
relief  from  the  /Bisrepreswritations,  *'' 

Grynaes  T.    Sanders.   95  U,   3.   85;   Bavarian  Brewing  Co.   v. 
Farrar .  163  ill.  471. 

The  decision  in  Follett  ▼.  Brorm*    sucra,   ie  pe- 
culiarly applicable  to  this  eass  in  aaany  of  its  evidential 
characteristics.      It  is  a  case  in  whica  the  writer  of   this 
opinion,   *ho  was  the  trial  Judge,   thought   tnat  the  circusa- 
stances  developed  by  the  facts  •:<oused  the  eomplainunt   froai 
eomplying  with  the  rule  of  promptness  of   disaffirtuance;    but 
this  court  and  the  £iupr«iie  court  were  of  n  contrary  opinion. 
Complainant   in   the  instant  cnse  can  no  laore  be   excuued  from 
ths  observance  of  the  rule   tnan  could  the  cociplainHnt   in  the 
Follett  oaas. 

Vurtheribore,   a  review  of   the  evidence  convinces 
us   that  the  parties  dealt  at  arms  length  and  that  complainant 
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IbOttght  with  full   knowlddg*  of  the  situation;   thftt  he  concluded 
the  purohaee  iifter  careful   exa  ination  and  inquiry;    nnd  tnat 
•Tery  facility  waa  afforded  him  hy  defendant  i.andell   to  heooae 
informed  a«  to  tne  nature  of  the  property  and  the  huslneaa 
vhioh  he  wae  purohaeing.     The  eTldtnoe  aleo  deye^ope  that  oom* 
plainctnt  was  ao  ejqperl««ced  business  man  wh^  he  hou^rht  the 
property  which  he  aoquired  under  the  hill   of   sale,   end  we 
agree  vith   the  findine  of  the  master  that  the  OTldence  did 
not  proTO  that  the  fraud  and  misrepresentetions  chnrgeA 
were  praotioed.     Laadell  may  hnve  driven  a   sharp  harf^ain  and 
ooxaplHlnfint  r&ay  have  been  (His&ppointed  with  his  puroiiAoe; 
this*  however,    does  not  oonstitute  fraud  i^nd  mier#-f>rAsenta~ 
tion. 

The  decree  of  the  Circuit  Court  ia  affirmed. 
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On  Appeal   of   iiOLLia  JSDSR 
auAd  JACOB  7&D&tt,      \ 

Appell^ts.        ) 


V 


MR,  mmimm  justxcb  kolbok 

lJBJ,IVKRin)  THK  OyiUICH  OF  THR  COtJP.T. 

Thla  i»  an  apppal    from  »n   int»Tleewtory  ordey  ap- 
pointing r  reoelvAX*  of  mortgn/rvd  premises   in  a  foreolosure 
proceeding.     The  receiver  wa»  appointed  without   requlrinR 
the  coE^lainunt  to  fiive  the  bond  provided  by  eec.   55,   ohap4 
22  of  the  Ch&ncery  Act,  Kurd's  H.   a,,   ^nd  without  atating  any 
fact  or  reason  In  the  order  not  requirlnf?,  the  giving  of  auoh 
bond.      A/hen  the  court  does  not  exact  &  bond,    the  reason  for 
appointing  the  receiver  vituout  bond  must  appear  by  an  ap- 
propriate recital   in  the  order  of  appointment.     Again,   when  a 
receiver's  bond  la  net  exacted  tnere  must  be  notice  end  a  full 
hearing,   as  the  statute  reculres,     notice  of  the  laotion  was 
given,   but  it   ia  complained  that  the  defendant  rollit  Peder 
?ras  not  personally  served,     The  service  upon  her  was  by  leav- 
ing a  copy  of  the  notioe  with  her  husband  and  eo-def endant. 
Va  think  this  was  sufficient  and  that  actual  personal   service 
upon  her  was  not  necessary. 

It  is  insisted  that  by  the  terns  of  the  trust 
deed  sought  to  be  foreolosed  the  giving  of  a  bond  by  complain- 
ant was  expressly  waivtd,  thus  dispensing  with  the  neoesuity 
of  any  finding  in  the  order  of  appointment  of  nny  ground  for 
such  waiver,   it  Is  true  that  parties  oay  in  such  matters 
waiva  their  statutory  rights,  but  thla  does  not  dispense  with 
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th*  statutory  ingr«dl«int«  of   the  order  of  «ppointa.«>nt.      What 
was  waived  in  the  trust  deed  was  notice  of  the  appXieation  sf 
lui  order  for  a  reoelver  and  the  giving  of  a  bond  by  the  con- 
plainnnt.     'fhi?  in  no   •rise  affected  the   statutory  requirsiaent. 
The  order  should  have  recited  that  bond  was  not  required  he- 
oause  the  giving  of  euoh  bond  was  miived  by  the  terae  of  the 
trust  deed.      In  c^aeo  of  tiiii^  cr^araoter  thlst  court  looke  to 
the  ordnr  ecu^it  to  be  reversed,   nut,   as  the  ohtmcellor  might, 
to  the  pleadings  and  the  proofs  before  him. 

We  are  net  able  to  distinguish  ti;;ia  case  Iron 
aohoenecke  v,   r.hicftjjgjo  Tit3  e  and  T rust  C c . ,    178   III,   App,   367  ♦ 
and  the  numerous  oaees  there  cited. 

Yhe  order  of  the  Circuit  Court  1&  for  the     fore- 
going reeson  reversed* 
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INtKHl-OCUTORT  AJJ'IAL  THOU 


CUI?  COUPT  Oy  COOK  COUWTY. 


DBLIVSR^D  TKl  OS-ISIOH  OF  tfiJS  GOUBT. 

This  ia  an  appeal   from  an  intorlooutory  ordar 
(ranting  an  injunction  without  notiea.     Among  other  things 
rattrained  is  the  collection  of  thraa  Judgatento  th^retcfora 
obtained  by  defendant  against  eomplainant .      The  bond   ax» 
acted  and  glran  did  not  proyide  for  the  paym^it  of  th« 
Judgmimte   in   the  OTent  that  the  injunction   thould  thereafter 
1»e  diseolTcd.     This  waa  Tlolatiye  of  the  statute,    eec.   8, 
•hap.   69,   Ft.    a,,   ^ieh  ccuneel   for  complainant  confess   in 
their  brief, 

Defendant  asks  for  daaagas.     ^^ith  the 
aseesenient  of  d«JB'»-ge3   tm  are  not  oonoerned.     The  matter 
of  the  assesatnent  of  daam^es   is  for  the  ohaneallor* 

Tha  Injunotional  order  appealed  frois  is  re* 
Tereed* 

OftnXER  RJHTiRftXO, 
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AL  FHUM  WUHlCIiAL  COUBT 
Oil'  CHICAGO. 


HB,  jijsTiciE  mvm  x£efivxitxd  thb  ojpxnioh  of  thx  couet. 


on  Tebrusvyy  18,   1915,    th«  def  «»nrtants,    3elg 
jbfttf^nberg  vnd  B.   l^aienberg,   l<^&&ed  certain  pre%iRe«  in  Chi- 
cago  tc   on<-  Jclin  Doyltt  to  b*  occupied  "tor  »  wovlng  pictur« 
tbeftter*   fcr  a  term  ending  on  th©  26th   dav  of  y<»bni»ry,   1918, 
for  a  totftl   rental    of  4>9,OO0,    payacle  tl&O  «T«?ry  month   In  «d- 
Tance.     A  writing  attached   to   the  lease  recited  that   the 
leeaee  had  deposited  4^1,800  with  the  lessor,   and  thitt   this 
suxs  waa   to    be  held  by   the  lesaor   until    the   end  of   the  tt^rnj, 
At  t^loii  tJUiie  it  «us  to  he  returned  to   the  lessee  with  In- 
terest at  s>%.      It  was  also  set  forth  In   the  wrtln^  that  - 

•^It    Is  further  agreed   that   in   the   erent    said 
pfurtles  of  the   second  part  default   in   the  payment  of   the 
rent   or  of   any  other  of   the  terms   and  conditions  of   this 
lease,    then    aaid    ;j1,600  above   referraa   tc    anall    be   retained 
by  the  party  of   the  first  part  as  and  for   thfir  liouictated 
dtti-'iftges   on   ocoount   of    «aid   default   or    oreach,    ■=^r;cl  the   in- 
terest of   the   second  parties   in  and  to   this  lease  shall 
oease  and   dpt-iruninc,'* 

'i'he  interest  of    aoyle,    the  lessee,    in   the  lease 
and  dei'oslt  were  assigned  to  J.   ;?rundt  ond  F,   J,   Flaherty,   whs 
subsequcmtly  assigned  them  to  Oharl  es  aimonsort,   'tho  in  turn 
•lesigned  them  to  Catherine  V,   Utiles,   who  was  ths  aS'-ignor 
•f  the  plaintiff,   Robert   7,  iMnn, 

on   the  4th  <:lay  of  Hoyeaalber,   1»13,    the  dsfenaants 
served  a  written  demand  upon  Catherine  V,   utiles  for  pos^iession 
of  the  promises  leased,   and  thereafter  the  defendants  brought 
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•ult  astainat  her  «nd  on  VofttmhtiT  16,  1913,   obtained  a  judgment 
for  possaaaion   of  the  preatlaee  In   oufstion. 

It   ia  aaaerted  by  the  defendnntd   that  iratuerin® 
V.  8tilea  rbanflrnofJ   the  prm^ioea  and  oaai»«d  %h«m  to  feiaaln 
eleaed  fox*  r  rr^rlod  of   two  months;    that  by  reaaon  th«!reof 
tha  value  of  the  pretalaaa  for  tjaeater  parpoaea  had  been  cte- 
preolated,    end  that  defenaanta  had  been  coaipelled  to   apend 
fltEOO  In  ciiarif.j.nft  tiie  theater  iuto   sitorea;    that  tit   the   time 
ihe  leaae  wrs  executed  th«  deferuu»nte  haa   nipent  a  con  aider- 
able  sura  of  money  in  enlarging  the  theater;    tiint  the  ^1,800 
in  queation,   if  due  at  all,   was  not  legally  deaiPiidftble  until 
the  expiration  of  the  terun,  jfearoh  1,   191d,   and  further  that 
the  defendanta  y?ere  lej?all.y  entitled   to   retain  the  Cl»iHA-  aa 
liqwiAated  dacapaa.     On  th<»  trial    in   the  Municipal   court  tae 
jury  rendered  e  Ter<:iict  in  fPTor  of  the  vle-if'tiff  fcr  Uie 
mm  of  ^l.tiAS.lC,     Judr^rnt  wt?8   mitered  upon  the  vtrdict, 
ard  the  defenderta  brlnp  the  c.'>8«  hc^re  by  appeal    for   review. 

The   evidence  hcerd  ujrtT)   the   trlel    showra   th«t 
Catherine  V,   Stilea  dl<3  rot  volUDiirily  give  up  tUe  poscieaelon 
•f  the  pres!r;l«es  at  ar:y  time  prior  tc   the  jui^pjcent   i«   the  lu- 
nioipal   court  on  Kovember  18,  1915.     Thf>re  ia   aosie  evidence  in 
the  record   to  the  effect  that   she  had  not  carried  on  bueineaa 
for  aom©  daya  prior  to  h«?r  diey osseaaion,   and  aha  testified, 
•Wa  gave  the  leat  ahow  on  the  6th   of  :.  ovetiber*;    that  the 
tbeater  was  not   opfcned  on  the  fth  of  ?iJovemb«r  becayi-e   tbe 
City  hvd  ordered   it  closed  on  nccount  of  unoitnitrry  coacjitlona. 
It   le  f?»irly  infpreble  that  in  deteroiining   the  easc/unt  of    tne 
verdict  rendered  by  the  jury,   the  avur  of  il93,lC    «aa  eddecJ  to 
the  amount   of  the  depoelt,    r?nd   that   ther*  waa   deducted   tn?r«« 
froa   the   n^xm  of  #IS0  for  rent   due  under  the  l^aae,       'he   rJe- 
poalt  in  question  waa  mede  for  the  exf^reaa  purpc^ie  of  aeoiiring 
•omplinnce  by  the  lessee  or  hla  aaeignee  of  the  termt  nrtd  con- 
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dltionc  of  the  leaae,    the  noat   it»port»nl  of  which  we.0  the 
precise  of    the  leeseft  to  p«y  rent. 

fie  have  exattineol  the  evidenee  heard  upon  the 
trial   ^n<X  >V6  hcve  been  unable  to   ^Usoover  anjr  Tielation  of 
the  terras   and  oonditiona  of   the  leaae*    except   thmt   the  aa* 
aignor  of  the  plaintiff  had  failed  te  pay  a  »onth*8  rent. 
The  evidence   i9  f«r  from  dlacloaing   that   the  rlwintiff'a 
pssignnr  had,   na  saaerted  by  defendant,   abandoned   the 
prendeoa,    /m^  fror>  the  ovidenee   it    ia  not   eaay  to  belleTe 
thst   nhe  would  hffve  den<s  so,    thfjrehy  forfeiting  the  *hole 
eur  of  :Jl,PCr'.     ~/e  think  the  oTidenoe  ia  concIuaiTe  that 
Catherine  v,   stllea  vaa  diaponsesaed  of  the  premiaea  in 
question  by  the  legal   action  brou^.t  by  the  defendanta 
against  her.      It  ia   true  that  at  the  time  the  auit  for 
poaseaaion  ^m»  brought   ahe  waa  Indebted  to   the  defendanta 
for  rent,    and  under   the  oircunatimcea  the  defendanta  could 
havo   tued  her  for  the  rent,    or  they  cculd  hare  deducted  the 
amount  due  then  fror^s   the  de:>oi3it  in   their  handa.      3o  far  aa 
the  eTidence   ahowa,    defendanta  aaw  fit  to  bring   suit  for 
poaseaaion,   and  hayinp:  taken  pesaeaaion  of  the  property 
through  legial  proceaa,    the.-  inelat  now  that  they  have  the 
Xegal    rl/^t   to   the  poaseosion  of  the  pramisea,    and  alae   the 
money  depoeited  with  tt.eo  to   Qeoure  the  oerformanoa  of  the 
proniaea  mpde  by  the  leasee. 

It  ia  aaaerttd  that  the  |1,&0C  depoaited 
Should  be  regarded  under  the   ciroumstancea  aa  liquidated 
damagea.     The  declaiona  with  reference   to   thia  aubjeet  are 
not  at  all  hansonioua.      In   aoae  jurisdictiont  it  has  been 
held   U^at  a  leaaor  eould  treat  a  aua  depoaited  to   aecure  the 
p«!rfonaanoe  of   the  tensa  of  a  leaae  aa  liquidated  damages, 
but    theae  noldinga  were  usually  baaed  upon  leaaea  wnioh  ez- 
proaaly  provided  that  a  jud^^jnent  fcr  posaeaeion  would  not 
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deirlVQ  the  ] '»ndlord  of  th*   rlfiht  to  rttain  a   depoait. 
(l.QPgobfU?dj^  ■?.  Yuliano«   67  i: .   "k,   wupp,   905/,     Wliera  a 
IfSBor   fleets   t"    tsk?    A^VQUitage  of  kls  l*;/.**!   j'iRiit  to   teraul* 
nate  3  1  ::?ri8e  fcr  th»  failure  to  p»y  rent  on  the  ^r,rt  ol   the 
leasee,   {?nu   such  l«e8«>e  ib  dls2^^o»&«&s«d  of  tLe  preoiiAtts  by 
duc^  xrcccBc  cf  lav,    6t<ch  T<?nse,   und«r  th«  daoislona  in  this 
Utnte,  «ijf*t  h?  r^fiffTded  &»  ter/aineted  «md  the  oontractuaX 
relptjonshlp  brt's-eon  the  lf>9eor  nnd  the  1  esaae  thereby  dia- 
solYsd.      3nell  v.   Owen,   <55   111.   App,    S77.      i?eb er  v,   f .' oy . 
185    in.    Atr.   ?,rr. 

liti.ier  th«!>  c-lroumatarjoaa   shoim  hv   th&   ©vl.d<Rnca 
it  tnu8t  bo  held   thnt   the  defendft'  ts,    the  leasore   of   the 
rr^aaisieo,  had,   by  their  o^m  wot,   chosen   to  put  an   mid  to  the 
leaec*    to   secure  the  lerfcnsanea  of  tlie  teraea  and  ooi^ditioas 
of  vhlch  tiift  deposit   Id  question  ^ms  nada, 

^^  ^f^^}^1-'f  '^*  MM*£»   ^^^  ^^^*  2i6fc»   tha  buprena 

court  r.aidj 

"Whether  the   term   *llQui dated  dttmugee'    i&  uaed 
or  not,    the   idpa  of    the  courts   is   tc   rsoortJ.in,    if  ]  o»» 
Blblf".,    the  actual    dAa:>eg«fi   auataineid,   and  if   it   la  po;;>^l* 
bl «  to  a3Qprt»in    the  actup-l    daraa^'ea,    or   if   thR  an-Oiir.t   of 
liquidated  dasR/rea  mentioned  in  the  contract  lo  axcrbitaAt, 
the  erurt  will    construe  the  amount  ea  a  r^n/alty,    rrujior 
t>iftn  08  liouidsted  damnges.      It   is   said  in  the  Jcof icjd 
cnse,  ^2iIlI3»    thp.t    the  phrnse   ♦liquidat«-d   da.'i,-3t-"fs8'    h>'$ 
often  beeS^made  to  read   'penalty*    if  the  strict  con- 
struction  of   the  phrased of-y  f.-c-ald  \rork  oppreowicn  upon 
the  obligor,   or,    if  the  enforcement  of    the  contract 
would   be  unocnscicnatlf ,    the  court  a  v:'T\    t.h«*n   crnetrue 
the  ABiount  npu»ed   in   the   contrect  as  a  penalty.      And  it 
aeerrs  fro??'  r17    the  c^ev  e   i.hrt,   whrtpvpr  ^r.y  be  the  ward- 
ing of  the  Qontraot,    the   courts  will    (^drilt   evid^-ncQ  as 
to   v'het'ner  or  not   t)\9  f„>tr1ct    -nfcrc^mTt   cf   it«  T^r^vl*" 
flions  would  work  a  hardship  upon   the  obligor," 

The  eridenee  subuiitted  to   the  Jury  tesded    to 
proTS  that  plaintiff's  assignor  occupied  the  xranleee   for 
tneater  jvirpoaes  until   sae  was  ordered  to   clsee   txieai  by 
the  City  authorities,      if  unaer   tne  ttrsifc  of   the  lease   she 
was  required  t©  maite  repairs  detandsd  uy   the  i  ©al  th  Xiepart- 


»& 


t    m^m-) 


■9^'xn-yf, 


I  ^<i^     ,fW   .<^v 


.•>j-'»f?;   !*.sr- 


^«jt   ^?li   T^l^^ff.. 


,  r»»  Irticff 


»#f!l«l 


~~    «-.-v^     -■■■■    M.rg-J^=_L-: j«^^_.^ 


Bi«nt  of   the  'Ji«y,    mv  ha*  xn   turn   tto«  right   tc  jnake   such 
repairs  i^iid   lo   occupy   tiie  prcmites,      Th*  eviddnce  Ja»tifitt« 
th«  laf«rffiaoe   taat   aja«  vee   cliepo«8ei!B«a   of   the  preTlsee  tcv 
th«  reason   tiiat   eke  ia»d  fftiX<»d    to    ©ey  T«rst  {jue  uncier   th« 
!•••«,     'Sh.9  (UUBaige  irhieh  aoorued  t':»   the  oi«>f cndacts  frcm   tii« 
Tlolation  oi    thi»  pro!5i»«  v«»   rf«4ily  sad   definitely  siscer- 
taiuablt  by  reference  tc   the  leeet.     These  riKTjs^es  weuld 
•BT.oujit   to  flJjO  i'or  «aoh  month   thst   Bh^  fslled  to  rnv  the 
rent   «f.vrecd  uvoo,      Uouer   eucVi   ciic»i«i't53inc©s   it   tveul  d  "be 
BooBt.   inrqultaUle   t©  uUov;  tfae  d«f  «r.  t^rte  tc   retain   the 
atiioviKtt  depc sited  with   them. 

Mfendante   souoilit   to  proT«  on   the  tripl    that 
at   the  ti»e  the  l(>ase  wu«  executed   ttiey  \u\&  spent  e.  ccneld- 
erable  auia  of  ijftoney  in  r»riodeiing  the  prer-ises   in   question. 
The  court  propnriy  excluded  svijencc  of   the  amount  oi"  tueac 
exi>enc}itar<'e.     iio  douiob    uie«e  ex^enviitures  were  aade  for  tlie 
parpoee  of   eeeurisf   the  execution  of  the  lease   <7ith  the  or- 
iginal  leasee,      at    ttt»  IcpBe   itseJf  did  n^t   e'xvreaely   ,;r37id[« 
for  any  reimburaefcent   to   defendente  for  these   cxrendlt jree 
other  than  the  prowiee  of  the  lessee  tc  ppy  rent. 

It    is  alee   insisted   that   th''   court   erredl  in 
r«ftt»in/r  defendants*    offer  of  r^rr^of  that   they  had   !?U9t?»in'9d 
dBBtagea  as  a  result  c-f  the  f-^ot   thst   th»  fl '♦Intlff  »9  waf^l.'Tjior 
had  censed  to  operate  a  theater   Iri   the   nr^'^lses  nnA  hf'oeuae 
slie  iiB.d  in   f-'-et   ahnndon^ri   th*  nreTJlses, 

Th9  affldarit  of  HKorltfi  filed  by  the  defendants 
setfl  forth   th«t  th#   "iesaeft   in   eaiA  lease  ©was  these  deftnf^- 
ants  for   rent   of    the  prensises,*   and   that   the  defeodflmta  had 
sustKined  aetu-)l   asmage  on   account   of   the   abandonmf'nt   and 
Tactition  of    ssia  prsAises  by   the  plaintiff.      The  latter 
charge  was  net  proved;    the  first  was  adiiiitted. 


'li    '.'^ri*'    ,1". '■ 
t  lax 

ill 

.••  ■.  7  ^  ;•    '>•_'.''■.•'*  0    ^  £" '■  '  '  s 

AoA  tiMA/f.'.  •BAKiftD   inai^m  tl«>i«  > 


ijo  I'ar  an   the  ftTldenec  diaclDBea  th«  tcralnation 
•f  th«  l0RS«   was   orcught  About  by  the  act   of    tiae   defendants, 
«id  w<»  pre  unable   to   understand  ii»w  th«y  can  ooaaiatiwritly 
el«i»   that,    they  are   «ntlt3e4   to   da^Aag«»  beocius«  of   the  fact 
that  th«  closing  of   th«  th«»ter  for   soise   ««elcs  had  ^rendered 
the  property  unprofitable  for   iihf*ater  uatia,      -Ve   thin):  tha 
eourt  aid  not   «rr  in  oxoluding  tills  evideuo*.      JhilH  ua  * 
»*tt«r  of  faoTi   it  siay  a«  qulta  tr'ie  taat   tho  closintj  oi    th« 
thsater  would  iiave  «o«e  tffe**  ujon   ite  patrcnnge  ^nd  possibly 
Might  oauats  tii«  furtiier  optration  of   ssuch  Liusineas  uaprofltnble, 
tiie  d«f endiij:ita  wrc  not   in  a  position   to   claim  dajuage*   on   r^o- 
•cunt    thereof.      At  and  beiore  the  date  of   tke  jud^^niKrit   for  tie* 
Iposaeasion   of   the  prefiises  -.vas  entered*    plaintiff's  as^i/^ncr 
b«d  a  Ic^al   right  to   conduct  a  tiiester  buainea*  in   tha   frefiieea 
if   she   Sftv  fit   tc   do    80,    v.nd  whether    she   did   sc   or   not,    tiie  d«- 
fendante  were  aiply  protected  for  rent  reaerved  in  tno  isase 
by  the  deposit   in   their  hsinda. 

The  judgment  of   the  lunleipal   court  will  be  af- 
f  limed. 


■;:■'•                                                                                        ■    ISfM    •1.  ...  '..aiO 

, ?i3d''  -•  ',  ^*.".,          '       -'■•■■  %^^ 
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f«  >«.  UAtmim^  ft  am f  Mir, 
m  corjporsitimi*' 


MMUt  I.2X. 
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Appellees* 


OOUMT  09  CHICAOO* 


TBS  opKfioi  Of  TKi  6@inar» 


fXalotlff  brought  »uii  in  the  kiinioipftl  oouxt 

to  r«ooT«r  from  the  defendftntt  the  sum  of  $673.14.      A 

oentrcict  wiiloh  furnleJ&eo  U^e  baoie  tor  Uie  oiotlon  i«  «• 

folio wo I 

*Thio  oontraot  entered  into   tblo  1.6th  day  of 
muptiht  I91.6t  by  «fid  between  ?.  h,  JbMktiliewe  &  Coopany, 
o  oorporatloB*  and  Lil  ion  thai »  Beriiuui  &  Ellsberg,  both 
of  tao  city  of  Chioego, 

It  le  underotood  tlmt  »«id  llllenthol,  Bermoji 
ft  laLioboxg  ftye  deolreuo  of  eollisg  eald  F.    :.  ^etUievo 
ft  Coni^enjr  ttero^ondloo  tro»  tine  to  tlsio,   tmd  In   conoid* 
oration  of  that  feet»   tiiioy  hereby  guarantee  th«t   they 
will   not   eell  to  any  firm,  or  etore«   or  p<^recn,    in 
Chicago,   any  etyle  on   whleh  eaid  ?,   K«  iiiatthews  k  Cos<» 
paay  have  fl^oed  an  order,  nor  will   they  eell   any  gar* 
nent  aado  aimllar  to  any  etyle  that  tney  have  sold 
y.  N,  Matthew*  ^  Company,   and  they  further  agree  net 
to  sell  or  ehow  to  any  firs,  or  etore,  or  oorporatioa 
north  of  Jsiekeon  etreet  on  Miehigan     oTonue. 

Lilienthal,  BomeuB  ft  Hieberg  airree  that  if 
they  Tiolate  either  of  theae  prowiaione  they  will    then, 
in   that  event,   l«ai*diat«ly  i»a)ce  an  allowanee  of  Two 
(Jia.oo)   l]©ll«r*  net  on  every  jf^arTient  of   every  atyle 
which  they  have  eold   to  F,   "5,  Matthew*  4>  Company  (luring 
the  eeaeon  and  up  to  January  lut,   1917,   nnd  ;my  eaae  in 
eaeh  to  eaid  F,  >'.  jt^atthewa  ^«   company,   and  in  addi* 
tion  the  eaid  f,  I' ^  Matthowa  &  Cot&pj^ny  have  the 
privilege  of  returning  to   eaid  Lilienthal,  S-eraan  a 
Eliaberg,   any  and  all   gaiwenta  that   they  may  hcitve  in 
ateek  at  euoh  ti»e  made  by  eaid   iilienthal,  Beresan  & 
Blieberg,    it  beiag  dietinctly  underotood  that   said 
allowance  ie  not  a  penalty,   but  ie  givaa  ne  liquidated 
dar-agee,   the  exact  aaoimt  of   eaid  daaagaa,   it  being 
•graad,   ie  not  poaaible  to  find  out. 

lilientttal,   Berjuan  ^  i^^lieberg 
By  M,  Lilienthal, 
y»  K,  Vatthewa  &  Coj:iipAny« 
By  S«  S«  OroaaMm,  iree,* 

In  a  aeooad  araendad  atatewent  of  el^ia  plain* 

tiff  allctged  that  it  wae  miig,nf^%4  in   selling  woaen*a  hl|^ 

gvada  wearing  apperel;   tnat   it  origin«ted  ite  oen  deaigna 


*rM£  *  tot 


S08  .A.I8CIS 


;:.   ta   THUO. 


Jtiic*  X«cr/9i:«io(  tM^  »l  ilvm  idM*fti/  It U mi  m  11 

•«  ai  a«l«(»«  •lit  lol  alAArf  «iitr   Mdaimvl  dMltt*  i%mxim»9 

lftvoIX«% 
10  t*b  diil  *iiii  o^tii  fr««»#««  f«««iaoo  •JUif 

cuunf»5  ,XJM[#n*lXXr  bita,   smAi  Ao«4«Y«l>inr  «1  il 

!•   «rro.}t  10   ,  vt  o^  XX»«  i%n  iltm 

'Xti:i    >.    ■:■»*•♦.-.  J  J. «,;  ^4    ,K    tl   lll««   Itolv.w    .,•,«>   •  tt#«    V**    ,»J|A«litD 

-t»»^  Xaa    tlna   xm'.i    IXiw  too  «ut*:(i  a%  b%9ali  *tHti  Jf»n 

bl0A  9vx4i  \%&i  ttuu  9lx$m  xm  %i  -tmUmlM  9kmm  tmm 

ittn  •«tst«  i%di\k\  \%Ai  hem  ,xiut«M9  A  m^tUimH  «iil  »1 

Ml ^«-sc»Ts Of  to  ««y0#tt  i«   »«nLi)  \iui  Ai  «•««  «•  IX»«  •# 

aasielroitq  •••lU  ^9  ^fAii*  •trntnir  xfnU 

tmiirxo*  v«av»  0»  #•■  »««XXoC!    (a>,Sl4) 
'  lot   •T»4  X^SU    tfOifltV 

l««a  A  ««t:  biM  •djr  n»x# 

'"'         i^At   t)j   |UU.:xwf»«  !•  •^•XiTXtf 

oi  ^timMgm%  tlM  bOM  Vflui   ,^«i4«|fK 

<  v,X<l*ai:r»iJb  ;^i 

a«X«tf  it  ,««»uMik  aJlm  1«  snu^am  s^neb  •>  v 

•4ir«  bull  99  •ldlm**%,  #•«  f^    .jrf 
tPfimkU  .«  a«ntft6   •X«^^MXXi.l 

:;*«9  A  AV*^ 


-ffUi  t'.    ,,..  — .•j^  AAtm/M  A»oii»»  A  r.' 


f«r  mMh  app«r«lft  aai  IttMt  It  tRt«r«ai  into  th*  eontraot 
with  Aetmndmit  ikbeir*  9*t  out;   that  after  th«  exttoutlon  af 
the  eontraot  it  plM«d  erdere  vltiu  tlie  defendant!  frcHB 
ti«e  te  Xisft  and  tluit  defendentt  hed  ttenafaoturedi  for 
and  delivered  to  it  547  £»nuent«t  all  of  whieJa  were  ia»d« 
freai  deeigne  prepared  by  plaintiff;   tJuit  the  defendants, 
in  riolatiea  of  tkeir  written  eontr'^et  mtith  plaintiff, 
had,   without  plaintiff 'e  toiowlediie  or  eenaent,  eold  to 
•ertaitt  of  plaintiff* »  eoficgpetitore  vnrioua  styles  of 
•lothlnis,   orders  for  ehioh  had  been  given  to  the  defend* 
ants  b3r  plaintiff;    that  the  plaintiff,   on  being  appriseA 
of  this  breaeh  of  eontraet,  had  tendered  to  defendant  99 
gax^oents  whleh  hod  been  del  ivered  to  plaintiff  under  the 
terms  of  the  eontraet;   that  it  ha4  sustained  substantial 
Aaaungee  by  reason  of  the  alleged  breaelai  of  oontraet  on  the 
part  of   th«   defendant  2;» 

The  defendants  in  a  stetcment  of  eounterclala 
alleged  that  the  plaintiff  isaa  indebted  to  them  in  the  sua 
of  ^1,796,13  for  aoata  and  suits  eunde,   sold  and  delivered 
te  the  plaintiff* 

OA  aotien  of  dafendants,  plaintiff* s  seoond 
aasnoad  staioiAoat  of  elaia  and  its  ajaendtd  affidavit  of 
aiarits  to  defendant**  stateacnt  of  oounterclain  were 
striokui  from  the  files,  and  the  plaintiff*   electing  to 
stand  by  ite  stmteKient  and  affidavit,   a  ^ud^sieat  was  en- 
tered by  the  trial  eoort  en  the  defendants*    »taie«.ent  of 
oountturelaia  for  the  sua  of  i|l,796,18.     ileintiff  eeeks 
by  this  app««l   to  rcveree  this  jud^ent* 

We  think  the  trial  court  did  not  err  la 
•trikins  plaintiff  «s  etat,e»ent  of  claJLa  froa  the  files, 
Halntiff  *a  olaija  i»  based  upon  an  alleged  failure  on 
the  part  of  the  defendante  to  eoj&nply  with  the  rettuiremente 


9t  tfMlMWl»l»  a«  I^Y»*a»l  Mtf  «#»««ijti4«  to.  J»fia-xt  **o 

Ye  ^XrAl^lllUI  b^ba^MM   r )  t   hr-i  c.:*;/-.  '      i^^^*:  t-nca 

n*w  «i«X»v«j^  ^i<aat4i>  a/  cJX<uat 

at  ]|ftlt»9ra   .tti^ux  Xi^f  9iir  «vrY  MiUiiita 

«:!••«   *it^^n;i*i.ii      .8X.fr«t«X  :> 

jj^t   Xolti   •itti  lUUxI>  * 

«•  •tiff'  **«»^«r«x        -    ••itxifUjiii 


•f  i&«  written  eontraat,     whll.«  no  forniOL   wrlttvn  plttftd* 
Inge  «ir»  r«qutr«(l  in  twaJttk  •ins*  ««•••  In  tiu»  l^^anlelpaX 
«ourt»  th«  tt«tut«  do«i  r«Qulre  tl^at  In  •uob  ««tl&nt  m 
•tiftt«B«at  of  olAlM  au»t  show  th»t  the  plRlotlff  has  ft  £»«A 
tAuae  of  ftotion  unA  ih«  aff ld»'vlt  of  ««rii9  aatt  ahow  thot 
B>  doftrndnat  h^o  a  logal   d«fon#«.     Sootlen  40  of  tho  Mtini* 
•Ijpal  Court  Aoi  proTidoo  that  r  statffimont  of  elalm  nood 
»ot  *oot  forth  the  onuoe  of  Action  with  tho  partleuiarlty 
ro<|[uirod  in  »  dool»ir«tion  ut  ooamOB  Ittv,**     ^Totwithfttan<iiOi|( 
thi«  provision  of  th*  law,   it  woo  hftld  in  gijimo^  t,  C.lifl* 
CRKO  lU'tl/iawyo  Co»»   26E   111,   5'05*   that  o  «tat«Si«s«iit  of  cloitt 
in  n  fourth  oXaoo  eaoo  i£k  tho  ji^unioipal  «Ottrt  imot  ohov  o 
ios*l  liahility  of  &  dttmmnt  tc  &  plaintiff. 

The  dofondants  «^xood  in  t-ae  ecntraot  that 
thoy  would  'net  soil  to  any  firts*  or  stort*  or  2  erocm*  i£i 
Chioai^o*  any  istyXo  on  Yhloh  oaid  W,  'f^,  i^attheivo  Si.  Co, 
have  plseod  on  ordor*   nor  will  they   e«ll   arsy  gajr'a«nt  mado 
•ImilftV  to  any  otjlo  that  thof  ha>v«  oold  F,  £•  Matthowo  i. 
Co,"   ond  thoy  furthor  agrood  "not  to  ooll  or  ahow  to  any 
fim»  or  store,   or  oorpomtion  iforlh  of  J  okaozt  otroot 
•a  SjioXiigan  aTotmo,"   oto* 

rh«  dofondanto  agr««d«  aa  wo  oonatrue  tho 
Oontrnot,   not  tr<   toll  any  liJco  or  alnilajf  g»rmont«  to 
plaintiff* 8  cojapotitora  within  tho  territorial  limits 
epooifiod  in  tho  oontraot,     Sfo  tiaio  liAit     ia  fixod  in  tho 
oentraot  within  ^ioh  tho  partioo  wcro  re(iuir«d  or 
ytSitifcttQd  to  eoi^^ly  with  its  t«n&e« 

tho  ooatraot  i»  unilatori   It  dooo  not  re^^iro 
tho  porformanoo  of  any  promioeo  eiado  hy  the  plaintiff. 
I^dor  Ito  torAS  it  ia  made  optional   with  tho  j^laintitt 
whether  it  i^ould  order  any«   and*   if  eo*  how  vaay  gaxnoAta 
twtm  the  dofondanto,     Th«  eontraet  oxproosly  requires  tho 


tBA  fAt    si    ••««•    ttAl*    XtMtfOl    Hi    b««lW]Pt«*r    «*Y« 

^••a   «    **J!<    lliCfr  V««l»    l«(l«  JKiA 

^«i(./  ffo^c    i^tm  •#i'i«ai  ^0  .''  n«Jii»«  !•  ••!«•• 

•  wmif  ^soM  itJiroe   imtiftaMiA  *Mi  ai  ••«•  Muiit  al#*iv?t  a  m 
ai  ,Bot"  .aill  twi  oi  lit*   i«n*  Ar  / 

•b«G|  iu9«(Sjll9  X(M    !<••>    fJl*Ai    t£tw   ion    «X•^le   mi   Ar*9«Xi|  •tm( 

.»   9XTt«  t««  ci  tAXimlm 

iwx»9  ««aKo<t.  lo  n$*tnv.  iu»lia<«oc  <  ^11 

•) 
•#l«iX  ioXrM4kx%n:  nvi»i: 

»tlup9%  ion  ••<iU  4  ita»%  ^Mt 

mitmtnm%  ^».  ^t  %«ftY«  hi- 


dtf«n4«ntt  %9  (i«llT«r  t»  plaintiff  taoh  ffotfda  mt  It  might 
order,  but  no  s«aa«  ar«  indi<;ikt»d  tb«r«ln  for  dotermining 
the  terms  or  prioet  for  goods  »o  ordered,   olthor  by  fot* 
erenee  to  marlcet  rftXuet  or  otherwiee,     iSO  T$)t  9s  the  pro* 
Tielone  of  tJfte  eontreet  voy  be  eeid  to  be  exeoutory,   it 
!•  ee  u£icert«ln  And  indefinite  la  its  terms  os  to  be 
cl«,*orly  uQonfct^iblo, 

llftlntiff^s   otftt^j;«nt  of  clois  rests  uroB 
the  terms  and  eondltlons  Inrpesed  upon  the  pert  let  to  the 
ootion  by  tble  ecntrsot,     Plaintiff  seeks  to  oomfl   the 
defendasts  tc  pay  it  dRiss^es  for  &  breeoh  of  this  ooa* 
tract,      While  tbfre  le  auoh  doubt,  under  the  «uthorltl#e, 
ttaJit  dwaaicee  resulting  from  an  ostlisAted  er  conjeotured 
less  of  future  prtsfits  of  a  business,   ftrip  reoa-sroriftble   in 
•  legal  »etien,   evet!  wh«re  th«  tones  of  a  oontritot  forising 
tht(  b&sls  of   »uch  action  are  not  unoertain,   thu^re  can  be 
sffioll  doubt  that  the  plaintiff  here  could  not  7«toorer  en 
its  olalJB  nf:;ainst   th«   def ononis,   for  the  reason   that 
its  stateisent  of  elaia  failed  to  shov  tha,t  it  had  n  le^iral 
right  of  aotion  against  the  defendanto  for  damages  oris* 
ihf  out  of  a  breaeh  of  the  oontraot* 

ri  flint  iff  csjinot  rocorer  daaages  for  its 
alleged  loss  of  t  rof Ita,      ?h«ro  is  much  force,  however, 
in  the  oontOTition   that  tha  a     called  ccntraot   si^iould  be 
r«gar<lod,   insofar  mo  it  has  been  executed  by  the  parties, 
as  an  offer  by  defendants  to   aell   gods  to  the  plaintiff 
on  the  teitftS  Indicated  in  tint  writing.     To   the  extent 
that   Voe  parties  hcs.ye  acted  uvon  it  o.nd  sBorolx^ndise  hns 
been  delirered  to  the  plaintiff  th^reiinder,   the  itritlng 
tmj  be  looked  at  for  th«  pur  rose  of  ^eteralnlng  the  terns 
upon   nihioh  such  goods  s'ere  in  f'-^et  sold  and  delivered. 


•d  ol  e«  B«Mt  •ii  aX  •fkttili^kul  Aam  «u«tteoiu/  ••  ai 

•«»j:<c/J:motif»aiL 

0A.?   oj  vQiJ-vMw  ^#  arviSir  ^•t«ftRl  mmHtt1^K99  ben  •j'^'^.^j  »/iJ 

•hIt.  .-,  >  V         rot  •iwiiKi»%afc  •lii  ^ttoJUai-i  «oi«9^   to  la.-^toc 

,iomtio9o  AjUt  It*  Ato«»rr(f  «  la  irst 

ci.'i.  T.o^  esj^iaaiiui  «4T<»9»i  .i«nn««  tlifnUi^ 

tf'^.'f  ?»iftiMjato«««  »4ia  «i  itvqir  lk»iM  *^mM  mk^  Ani 

«i»^i«Til»*  Ami  Ala'  7«w  oJkMfli  <ittit  Jtei4i  m^q^ 


Tli«  theory  9f  th«  j^l«klntiff *»  4ttfftn0«  to  th«  «eunter»o1aiM, 
••  taovn  by  ta*  ftffldaTit  of  m«»rito  filod  th«>F)r4»to,   is, 
that  Ux«  dofondants  h«4  Tiolated  the  ooniitlons  nnA  tovM 
•f  tJno  aalo  undoy  n^blott  tli«  ffarcecnto  wero  dollvored  to   tht 
ylalntlff •     But  tia«  plaintit'^T  dooa  not  Mvsmk  to  rooovor  an 
"allowanoo  of  i^B^QO  not  on  oaati  garmoat  of  ovory  stylo* 
do}.lvorod  to  plaintiff,  as  »«t  forth  in  tn«  wrltlnjs:  wMoUk 
plaintiff  inolota  oonotltutoa  tho  oontraat.     Tbo  oontan* 
tioo  of  th«  plaintiff  i«  tltxai.  th«  defondanto  had  oold 
ta  j^iaintiff**  aonpotitors  eortain  ganaontOt   th«  |.'«tt«>rn« 
and  otylea  of  idiiab  vora  originated  hy  th«  plaintiff  and 
dollverod  by  it  to   tJio  dofondanto,   which  ooaduet  on  tho 
part  of  the  defendant*  oonetitutod  a  breiteh  of  the  all«wed 
oontraat,   and  that  at  a  rooult  of  saoh  oonditMit  on  the  psvrt 
of  the  defendanta  the  plajintiff  i«  entitled  to  reecver  > 
not  the  ^£,C0  allownnee  referred  to  in   th«  vritin^r,  but  a 
tuat  in  exeoaa  of  thio  amoant  by  way  of  r«n*Tal   darnafreo  re* 
suiting  froA  a  leie  of  prefite.     Thie  oontention  of  plain* 
tiif  caMHOt  be  al loved, 

the  affidavit  of  ivcarita  filed  by  the     plitin- 
iiff  to  defendanta*   0ounter«>olalat  eat  forth  the  euVetaTKisa 
•f  the  contraet  in  queation.      It  «»d!altt«^d  the   receipt  by 
it  oi   the  laerehandlae  whioii  th«  defendants  alleged  in 
their  oounteroelaiB  had  been  delivered  to   it,  but  it  aeeerted 
that  it  was  entitled  to  a  XQ'i  dieoount  on   eueh  prices  and 
that  the  prioaa  aataally  »rre#d  to  by  the  plaintiff  and  the 
defendant e  lor  the  aerohandiae  in  question  was  10!$  less  thaa 
the  aateuat   set  forth  In  Wdnlblt  *A»  attnoh«d  to  the   ooonter* 
•laiA,     The  affidavit  of  merits  ehowed  a  defense  to  at  least 
10^  of  the  aaount  o) aimed  by  the  defendants  to  b(«  t!ue  frcen 
the  plaintiff.     If  the  fa«t  Is  as  alleged  in  the  affidavit 
•f  Merita,    then  the  Judi^aent   in  favor  of   the  defendant*   is 


am  '(•▼•••'V  a   #•!)  •••* 

xteiiftt  8^1'^ irr  oiii   iti  £tt%ol  #••  •«   ,lTk.  >i  b«i»vii»4 

Met?    tll/i    ';  1  ft?ll 

'^  v<:/  k*.;  ■  ••>  ♦it»i»  t'f»Ltv  la  ••It ft  bus 

:-a 

Am  ao^fr?  rf9t;9  no  ^tu/o»tttto>ol  •  o#  »»X«l#ito  oalto  ii  ^«d(# 
AMli  8«oI  iiOl  •m  a»lim9V  >   :i2  9tlft4i«xlo\'Ott  %di  io\  mtnm^mm\A 


for  too  larga  a  euA, 

In  it«  iiitt.t4»ae»t  of  cIaIju  Ui«  plMiatiff  aa.I«g«4 
i)suGit  pn  Juno  7,  1916,    it  «l»ci.«td  to  rotura  99  ft«jRue»t»  m:JL«li 
had  )»eec  sold  ajn<3  do'llTurod  to  it  t>y  tlxe  dofendarito;   tli&i 
dof  pndanto  rftfuaed  to  TeoeiT«  tlictto  gar«erito  «jid  that  do* 
fon^Anto  "tttill  p«rel»t  in   suoh  rofuoaX;"   that  oald  gamoflta 
w«)r«  &T  »  net  value  of  |l*aS9.7<>»  and  ttu»t   this  «\ti&  mhould  l»o 
•Indited  t@  thfK  pliAintlff*     Thooo  allogatioB«  are  oubatactlalljr 
r«}k«at«d  i»   too  affidavit  of  aierits  filed  by  U»o  lilaiotilf  t« 
4^ttn().»Jit9*    at^tiaaiefst  of  oounter^claiis. 

It  doe*  not  aj^pecr  in  plmlntiff  *»  otAiinBcnt  of 
•laiotc   nor  in   ita  aiffidavit  of  @«rit3,    that  plftintlff  at  tfoe 
tliB«  of  trial  h»cl  po3»esaion  of   the  v'i  gaxiaeuta  in  ^uei»tioa« 
Ka  allegation  1»  i^^iidtt  tiie.t   tli«t  pX^tj^ntiff  la  willinil  and  able 
to  nake  its  tondor  good*     j^or  augki   tJbat  api'«iie.r»  %ixi&  .plaintiff 
at  tb«!  ti...«»  of   tlut   trial  ^aa  unable,'  to  roturn  the  goods,  and 
if  such  b«  t^0  c&so»  it  wiuld  not  1»«  aatitlod  to  rooovor  th« 
aaatint  of  their  not  vk^1u«.      In  tkis  i»4%rtieul&r  both  tistt  stata* 
suit  af  claiHK  and  Um  affidavit  of  aeritt  *^ere  defe«;tiv«* 

tbQ  racord  dittolosaa  tbj'.t  the  |^laintiff*s  affi* 
davit  of  merits  wa.B  utriokon  frtm  the  filoa.     It  ••«««  to 
pr«««nt  a  valid  d<?f«tnae   to  itt  ittaut  a  pMCt  of  ti^o  ulaJua  jaaada 
Iby  th<«  defer* dart ts, 

Tko  judis^ant  ef  th,«  kanioipal   eourt  will  ba  ra* 
varaad  cvnd  th«  «auB«  roaandad  for  a  now  trial. 


•iA*s««9  M«t  iMtii    *2XMiirl*ii  Alii  ittt*^  4ii'»*^  «ti«l»«««l 

ttf  Aitfcuia  ««»  sl^J   ifuH  boa  •')f«e9$.f^  tf  VuXOTr  #••  t£>v 

tXX4tila«4»<Ui«  •««  •aol#*i|BXi«  •«  .  i1lttUnl%  •jM  «#  ftttM^wia 

lo  ^a»«fil«i«  •<l^XlaXj»Xt  ^(1  «A9<i(t«  ^AB  •'••Jb   4^ 
^(ii  jfA  ^ll|«leXq  ^Jiil^   ,tlXM«  to  Jlvx^ntj  s^;!  .     Hlo 

.(%9£l*»wp  kI  •^msrsarii  <;;«'  ati-^  '^e   iielvv^tcaq  ii^ui  4jiX<x|  ^o  ««II 

*ttl«  a*l'iw«ijiXq[  fAi  «JUil  ••••£#«X^  tfistki 

9i  aM»0c  t:     •(••Xil  axU  ««rtV»»<oitt»  «av  ft^  ^  iXv«t 

«*«^  9«r  XXiv  #«i>  .tX^ut^  *dt<Vt  |ittit»iii/|  «MC; 
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JACOB  juMuaiar.  ) 

8HXCA00  RAIl.WAY£i  dffiKJPASY, 


Tkia  its  an  i%pp««l  frcan  a  i^u^ummt  of   th«  ;.>u<» 
pvrior  Court  in  feiTor  of  Uio  i>l«.i»tiff «  weiOa1»  Kcu^iaaky,  4md 
*«»ln«i  ta«  <l«f«ndaini,   ahle«|Ett  Railwiy*  Ct»»ptt£y«   for   th« 
•UK  of  lilbfCc  0«     Th9  ouit  luio  boon  trind  tbroo  tlJBoo  la  th« 
^U]?«rler  oourt*     Tho  fimt   triAl   r«»ult«d  In  «  v«rdlet  ia 
favor  of  tteci  plaintiff,  wiUcb  Terdiet  wa»  oot  aoido  and  a 
Qov  trial  ord«}r«d«     0«  a  oooona  trial  tJ&«  Jury  di 8»gr»«i'4l 
and  0n  a  third  trial   a  verdict  und  Jiad(pi«nt  thcroon  ■&«•  en* 
terod*   froa  vhieli  thi»  appeal   it  takan. 

Tht  deolRratie»n«   oonslating  of  f  Ito  oimnta, 

akargod  in  various  tcT»»  thai  tht  pl^slatlff  W4»a  injurad 

by  and  tJ.3trctt$sh  ti%a  n«gXi^«at  oparatlon  of  <%  etro«t  e<^r  in 

tl&o  piO»a»«aio»  of  tho  dofandant*     Tlato  jplaintiff  «a»  oaa* 

S>loy«d  by  Xh9  dafandaat  ao  a  oar  ol^anor  %t  ito  Laimfiale 

bnm.     It  wao  atipuli^ted  o»  tixa  trial  • 

*Ttiat  th%  oar  hum  and  tho  jpropariy  Gonneetod  with  tbo 
(Mur  barn  ia  looatod  at  ap:  roxi^aiely  4<c.Bd  stroot  and 
Ofdoa  aroTiutt;    t^iat  t2i«  hstm  ocoupita  th«  »outh  oido 
o/  22nd   sireot*   faoaa  nortii,   and  ooew|i«a  a  opaoo  ««at 
and  woat  of  appro]s:i»;«>.t«)ly  200  foot;   tiuit  tho  barn  ox* 
tonda  aoutn  froa  ii^nd  8tr««t  a   diotaaoo  of  15v    to  200 
I'oott   that  in  tho  roar  of   thio  barn  to   the   south  is  a 
yard  oxton<ainig  fro«  .^&<    to  5CC  feat  nertb  and  aouth; 
that  oonnaetin^  -ivith   th«  oar  b«$rn  &nA  on  tho  «o«t  oido 
of  tho  yard  ia  a  fonoa  tuat  «3tti>nda   to   tho  woutii  and  of 
tho  aompaay*a  property;    that  trier*  i»  a  fwnco  aorooa  tho 
aouth  «nd  of   the  eotft]»»ny*a  property  and  a  fenee  on   tho 
oatt   slda  of   tho  octepany^o  property  oaolooin^  the  entire 
yard,    <rxoapt  on  tho  north.     Tho  barn  ooouplee  tho  entire 
north  front  of  the  property  with  the  exeer tion  of  a 
apaaa  en   the  eaet  oide  of  the  ham  betvoAn  the  b«rn  and 
th«  fanoe*   from  ko  to  £5  feet   «r<id«.     Coring  off  of  tho 
%«o  aialn   traoJca  on  a^nd  etre€)t  are  ewitohea  that  lead 
into  tho  difforent  portione  of  the  ear  b«^rn;    ^aou  one  of 


^08  .A.I  80S 


•   »»» 


K 


^9^li»X*0k 


■'i  tm^^n»  *^^  <<ttM»  iMTl   rii#i»# 
5d7i/w.!i  Mnr ''>m»£«44(  •lit.  4«  -it«*  «i  ^ft^UMla 

#»«»   »G --  .;  6tt«    , 

*■»   Wir  i.    /It.,-  .•^•9)   C^"/ 

"■I    'io    ■>■>;.<  i^lh    M   JOv»-<.' 

j'.:uyK    JDAt  >^«1    "i)0€    «i  .  -">t 

■!»  .     •  -  ,  ■  r'*^ 

b  •'■'  ■  ■  •;     J  Of*  T» 


iJMs*  spftsv*  »o  o«n2»««ti«d  itojr  «  track  oo&lrtg  into   tb«  ^nxn  b«» 
i]i£  ofclled  »  B»y,       Tiiert  ar«   six  ©r  »ev«n   of    t.j:;e»t  bayn 
7]Bt«i  Ui€r«  1»  a  <3s»ln  i]r««ii  ooaliid  into  •mch  on«  ol   tixtt«« 
boy*  that   «xtttnd«  frott  S^^nd  «tr««t  through  to  th«  masr  of 
tli«  y*«ra  aad  tiit  r««ir  «f  tfc«  bjirn  In  (;tt««ti(»n»   •xt<»ndlJLn^  «ai 
tJa«  way  trooi  tht   c£itr«mo«  of   the  l>Km  tc   tiie  f«»o«i;    that  !»«»• 
tw««a  ih«  firti  (hain   track  tc  tlia  «ast  and  tia«  fenoa  on  tha 
%a)it  aide  of  th«  omapisny«»  yrcp^rty  aoad  i«wie«3iately  next  to 
the  fe^ice,   is  a  tr»«k  known  »b  the   *eun  <')ry*   trnek.     ?l'i« 
track  next   tc»   the  fenee  will  be  called  t^e    *9xax  dried*    aand 
dry,  cT  'euK  tiry*    tratok  ami  the  tra©}?  cor:inf   i^to  th«  eaet 
bay  and  eeming  throufh  to  ta«  tumvn  ^^iil  be  referred  to  aa 
*B»ain  tra<rie  auseber  1<|   the  eaat  wall,  of  the  bsm  aeparates 
sialn   tr«ok  «u!9tb«*r  1   frora  the  sun  dri^d   tracks     Ther«  1«  a 
apaot  of  aoout  35  feet  betwaea  tlie  eaet  wall  ef  the  car  bam 
ax&d  tile  <»mnt  f'.^»ee{  main  trnek  iittnl»er  1  Is  i»  the  bnm.     The 
mm  dry  trnok  ran  an  the  north  %»  tamd  etreet.     nonneotine 
main  tr?j«k  tt«t.'yb«ir  atne  and  th';   sun   Aty  trf^tcv   i»  a  croeaowar 
Mr  ewitohf   beginning  about  two   oar  lengtha  «outh  of   the  bam 
oa  aain   traok  nusiber  ©«#  imd  golniK  aor«8«,  Qonnaotlnfr  witJi 
the  eun  dry  track*     fiorth  of  that  oroeeorar  there  are  two 
otiier  trmcko  ')''j'twe«n   th«   aari   .';?i<»d  trwek   '•ml  the  brrn,   and 
aouth  of  the  oroeeorer  there  »r«  no  tr<^eks  b«tw««i9  the  eun 
dried  tr  ok  :^ni  'aairi   tr?*flk  nussbcr  e»e.     At   the  f/c  mt  whftra 
the  eroesover  eonimotinfe'  the  a».n  dried  traek  and  wain  traok 
number  o^c,   left  &ain  track'  naotber  one,   there  wa«  alec  ^ 
tro^ek  left  tue  w«at  eide  of  main  traek  aumber  ob«  and  ran 
parallel   -^ita  it  probably  four  feet  fro'^   It  to   the  «<j«th  end 
of  the  btiirn*     within  the  bara  and  under  eada  one  of  the  jsin 
traaki  t.u«ri$'  -mn  a  i^dt  for  the  purpo»«  of  permitting;  «apIoyes 
to  work  yjidar  the  oara*** 

fhe  eridenoe  heard  on  the  trial  tan da  to  ahow 

that  tha  plaintiff  ease  to  thia  eountry  froa  l^urope  In  the 

year  190fi{   that  einoe  that  time  his  only  em>lGyi»eat  haA  be«e 

witi4  the  defe^idant  eoxspany}   that  it  was  hie  casntca  during  the 

tis<«)  of  hie  eiCBj;>loyi%«nt  to  c;«   to   trork  at  7  o*«look  in  the 

ereninK  and  to  <iult  wortc  at  6  o*olook  In  the  momiagi   that 

during  the  tine  of  hie  «ttrloy««it  for  def er^dant  he  wae  fmsttged 

&.»  a  ear  o3$aner  undar  the  dlraet  «xt|Mn*riaiea  of  J«  a,  sohults, 

Tha  aeoid«at  ooovrred  on  August  14,  19&9,     Tha  aan  employed 

la  9mt  ol waning  in  tlie  yard  at  the  lawRdUile  bam  uevmlly  worked 

m  i:'aira.     At  aad  ^tuttvwit  tha  tiaa  of  tho  aoeident  eeveral  m^^-n, 
other  thaa  the  oar  oleaaera,   were  employed  at  the  oar  bara  aa 

ear  repair art « 

llaiatiff  teat if led  that  on  the  night  ef  th« 

aoeident  he  went  ta  wark  at  7  o*aloak;    that  ha  waa  direatad 

by  {UiiAilts  to  oleaa  the  windowa  ef  oar  a  atandian  upon  the 


.itf#j»  J^tii  a^o^i 

■-,   •••Mr    tt.if 

»  - 


«««< 


o»«a  *«!.:  i<«  »i4  »iK:^  ^iMl^  •Mtit«  <«at   pirl  t«sx 

>*•   V  in  ll««W   «Jr   «a  «#   tMNI^*i4«i»    .  <tl 

.    ni 


trit«k«  in  tixe  yurd;   th«t  plaintiff  tmA  hit  pRrtnvr  v«y« 

in  t&is  wo»ir  for  ^'btrut  ©«nft*h»lf  bcur,    5'flhe»,    it  htglming  t© 
rain,   Sohult*  or^^r^a  ttets*  *t©  ol0««  ujpi  t)a»  *iftdow»"i   th«t 
plAintlff  l«ft  th«  »t*^  iDdtdtr  ttp0a  ii4>lo&  li«  vftt  verting  and 
want  vitiL  «!•  p«».rt?3«r  to   alowt  th»  c»r  ^in-ao*-®}    iu»t  h«  flrtt 
•los«4  tb«  wlnuow*   ia  «  eftr  «aloh  «««   vtun^lsg  en  th«  "aun  diry* 
tmaiCf  to«iii|{:  ti:i«  6*r  upon  w^iioh  tk«y  w«rtt  votking  '««htn  vlchiilts 
ordftr«(l  tli«w  to  «!•••  th«  vinsaowsi    toat  it  v&»  dark  ^nd  riming 
tti  tk«  tiatft  mad   Ui*t  tXi«r«  inks  no  llgixt  Is  th«  0«r»;   tn«i  it   te^lc 
plaintiff  luAfi  &i«  partner  ]»c>r«  tuma  0tte«h,ftif  iucur  to   vioae  tla* 
vindowa  on  tiaie  tw»  ear*  t«m,ioh  «r«Tt  atandini^  ob  tha  ''tsun  dry'' 
traok}   t£iMt  «ft«r  tha  win^ewa  In  the  two  oara  tis>«rf  ola»ad  b« 
etart«tt  tv?  gc  to   %&•  maiii  trmaiK  to  oloae  tli«!  ^i»do«a  in  f ira 
oara  ■ien^lini;  ttxe^reon;    that  b«  loc^kad  a<mtii  aA4  ««ttt  on   tJti.e  aaaJi 
tSMTk*  atiieii  «aa  ««at  of  the  *B\m  &rf'*  %r»tk  (raftrred  to  in 
th«  «ti)pul*^tiQn  Ha  "na.is  tr<»ek  ra'iiJk«t1>«r  l"};   that  ba  att«e»iP'ti»d  ta 
9T9»9  batwaan  the  •«eon4  and  tnird  eara  frc^ri,  the  eomth  «aid  af 
tki«  «i»in  traeiE, 

l^^laintlff  teatif iad  aiaa  tluit  at  tb«  ti«e  h« 
atarted  to  ereaa   t^a  mail)   traaic  ha  laesked  north  and  taat  ha  taw 
that  thura  «aa  a   «!>«•#  au  th«  maia  track*  at  the  diouth  «nd  of 
the  haro  for  about  two  earaj    teuat  the  five  oare  oa  the  mn-in 
tra.«k  w«re  etatiaaary  and  imli^hted;    Uaar.   the  enda  of  the  e&rw 
1liatwa««  mihioh  the  plaiatiff  htteoipted  tc  pa»9  «era  about  XB 
inahea  to  S  feat  ai^nrt;    that     he  attempted  to   enter  one  of  the 
ears  en  the  i»ain  traak  at  the  eida  neareat  tha  *'»un  ^ry   tr^ek, 
whera  he  h«»d  been  eorkini;,   but  foiuiid  that  the  doer  vmm  lecitett  &n 
the  Ineide.     He  than  att«espted  to  paaa  b»tfree»  thle  car  an4  the 
one  a»xt  to   it  vdaea  the  oare  aorth  of   the  plaee  where  he  t^aa 
waa  were  flUrider^ly  buaaped,   mi4  h«.«   »uaitnJ.noci   thf^reby  the  iwjuriea 

for  ahieh  he  bringa  hie  oetioa. 

The  different  repair  man   mst^loytd  in  and  ahout 
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the  bftta  war*  In  %h&  saftin  giv«n  •f«ei«l  lines  of  repj&iy  wotJi 
t®  jp<irfevm.     The  oAr  eltt&nloc  work  wata  gwaorftlly  pArfcinaed  in 
thtt  3rnrd«   «^i1.*  th«  repair  rnoiidt  ■<v»a  usu«klly  doae  in   the  1»«irn, 
?1»«  piftlntiff  ti^atificd  that  h«  8«T«r  meweA  any  e«rs  vhile  in 

the  employ  of  the  defen^cmt.     Hie  teetlsssosiy  la  adrroboreted 
by  ether  witnes««e«  etUle  vitneeeee  fair  thuD  defendtoat  testi* 
fied  thet  they  had  eeea  plaintiff  movlne;  the  c«r9, 

Cft  the  nlriit  of  the  «co,i!i«T\t,  whleh  anenxrffi. 

About  mtpj'.t  e*ol»oJc,   a  h»o.vT  ralwfelli  hnd  ao  ■•UeaM*;?  the 

jisotoro  of  B^v^rAl  of  th^  ca.ra   in   thit  ham  wnd  vf^rd  tl^nt  they 

oeuld  no?,  ^e  woviBd  en  thslr  etm  T'O-v-erj   th»?«e  cura  ^.f«irfl!  knoe» 

Ae  ••dend*   ears,   «»d  this  condition  w»i  eome-diet  iiimueuel , 

There  Is  eTi.ie«ee  to   the  «ff«<st  th«*il  the  ct  >«jiun.er«   misz'.^yXisk&m 

iWTed  the  "dead*  care,  bvAt  thet  otiier  eure,   with  uninjured 

Meters,   «rere  al«rayB  meved  in  a»d  out  of  the  ham  to  the  yard 

by  the  repair  «ea|    th^%  it  ««».a  euetoaarT  for  the  pereone  in 

eharge  of  aovln^  eue'h  eare  to  gl'ire  m  ^nmiinni  of  their  npproeoh 

in  the  yard  by  rin^ln«  a  hell,   »ad  thet  prier  te  the  tiae  ef 

the  aocident  it  vas  the  praetloe  to  mom  the  oare  ome  nt  a 

tiir(«;    that   in  e^see  '^«re  it  wae  nf«ee»ei7  te  moTe  eara  -with 

•dead"  !«ot:3ra  sut  of  the  bern,   it  min  cti'stiiriaory  •to  hare  a  «uni 

vith  a  lantern  ©at  there  to  tsAce  cart  ©f  the  front.* 

The  erldenoe  dieeloae*  that   one  'strateM,  n,  oar 

repairer,   mnd  who,    »£5  far  H.a  the  prlAetsee  ehe^^e,  ■mn  1«  ao 

way  »»93«i?sted  elth  the  plmlotlff  in  %ht>  verk  ef  oar  el  leaning, 

operated  e.  1  lye  s^etor  car  to   eueh  a  «»»ner  ae  te  propel   in 
fr&nt  or  ih  two  *<}ead<*  eere  eut  ef  the  hftrn  and  ajg^iaat   the 

five  eare  rvrtieh  were  ettt»4iiij(  en  the  isaln  tT»iik,     'i'hm  f0T99  ef 
the  iffipaet  «aa  eaeh  aa  to  eauee  the  two  ears  b«%ween  waieh 
plaintiff  <#aa  laeviag  to  eome  together  and  eauee  hie  injuries. 
The  evi dense  heard  upon  the  trial  eas  relttttineiui 
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wsd  i»  mmny  r*dv«tti«  it   i«  oontr&clict&ry,      'fh»iS'«  ia  m  dl«put« 

in  the  «yi«l«ncie  »4  «.(»   ^«ther  tlifi  yn^rd  mti  ttmff  i«l(Virjtly  I  iK<.;:itttA 
ftt  Ui«  t;ai«  ef   tie  actild«(it.     ?h«rt»  ia  t§£b*  VTidAuoe  that  th« 
6ft.r  m^ii^o^v  wer«  directed  in  their  wuck  by  a  forc&on  i»lio 
h«4  notbla^,  %c  Se  witk  ibe  woxit  of  tix«  eeir  cle&nert.     vttcr* 
i»  ftlsv  tiTi<i«»a«  in  tke  rt-eorti  «»iiiidjri  t^d»  to   sustain  th4> 
eeistcntioa  of  tl^e  ilaintiff  tii&t  it  «>»»  ue!<u«3   end  cuntGninty 
fot   ii;«s  o».r  «s3«aii«r»  in  4(>ine  ttitir  work   Ir.   ttm  yp.Td  to  pnst 
1»etv«ee  catm  atcmtUnc;  uve<^  the  trnoJs^s, 

iJa«  j^laintiff  «u»t»ii3«cl,  &•  «.  r«mat  cf  t/^e  ao- 
ciii«mt,    »C'V«jr«  or»A»hin£   iiijuarie*  tt    the-   ri^-fc-t  leg,    ^fcieh 
Beo«»eit»te<i  its  wsytttj^tioB  turo  or  tbrce  inehtt  bc^lcw  th« 
kn««  o«^,     mn«t«tin  st&ttths  uftor  the  aocKlunt  h.t  \^s  eibX% 
tt>  tt»«s  »c     artificial  liihl?.    .'::«fcTr«  RCtl  nt   the  ti.«8«  of  th« 
ftaoi4«mt  h«      &»»  earning  |X4.('0  ft  w«(^;   h«  t«9tifi«d  that  lixia 
•amiBfn  «inG«  thte  aaeld«nt  hava  baim  frost  4^    cent*  to  6C 
eante  a  day;    that  th<et2:«  ia  (i  eat  ii^   tl^a  at.i«ap  nf   the  log 
miioh  apmi»  U|»  )«htn  h*  uaaa  t^^^  artif laial   Xiah  for  a  oon* 
aidcrahla  l«n;SU:i  of   tisio;    thAt  h«  i?  en    «»oli  oceR^dionv  r«» 
<%ulred  te  u»t  erut«h«s  for  soaata'  day*  and  until   the  out  healu 
«ii;ain« 

It  iit  urged  on  hnh&\t  of   the  d«f aidant  th.'^t 
tfoe  matiica  heard  upon  tlie  trial   doee  aot  tend  to  prove 
that  the  defesidani  was  guilty  of  any  negil£«niee  v>i\ioh  c«»»* 
tributed  t9  eaaae  the  aeoident  in  ouestion, 

irideaee  eaa  eubs&ltteiS  on  ttoe  trinl   ^hioU  tend* 
to  ehow  tiiat  ike  plaintiff  wsa  ©rd^red,  juet  bflffore  the  tisMt 
ef  the  ecfjiatiit,    ta   eloee  tiae  vindowe  ef  tJkxe  ears  standing 
en  the  tracks  near  the  ^laee  «b<>re  fee  wae  enrpleyed*      Tn 
ebedience  to  thie  order  be  imm  required  to  go  to  the  oars 
etaadiog  upoe  the  different  traeke.     There  i«  8e»«  evidenoe 
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••thed  eMiplDycA  id  «ov«  %ht  ivt)  **d««4*   oars  i»ikt  unusual,     Th« 

dl«f«ncUU!it,  toy  it*  rvopftV  offie«rtt  kntw  that  tb«^  o«r  ol«Rn«r« 

w«r«  «9rjtin«  in  ias  y&rd  ftt  the  tioi*  ^itmttki  moTcti  tut  omt* 

out  AH  to   ih«  ««1hi  tm.^«      It  t«»at9  to  b«  ctdiaitt«4  on  th« 

r«««r4  tb«t  »•  w«.rt)ia«  «»«  ciiv«B  of  tj|»^«  iftppyo^i*)^  of  tia.*** 

oaurs  to  ih«  t»tri»t^  «^  «aro  b<it«e*»  twe  &f  «2-^6ii  t>i;st>  piaiatiff 

«»•  p«9«iag»  ttltl:iou4i£^  »««•  of  tiio  «itn«««*o   toy  o  suttton 

9roir«ii«d  in  tjao  yAjrd  of  giving  a  m^wnin^,  to  p«raon!»   vorKiac 

thorftin  of  t&o  approaoli  of  &ntB  on   tii«  traoko. 

Uttdor  all  tlio  oiroum@taaco*  otu»»ii  hy  t&o  ovi* 

donctf*    th«  «)iU«iStion  of  t^o  a«f«n4iwt^o  R«clJig4meo  «ao  on«  of 

foot  f©r  tfeo  jury,     in  dooldln«  tiio  oaoo  of  l,^_iijuA-Kx-iL« 

IU«Ja-J&«  ▼•  |to.igid,t*  140  III,  &a»,   tiio  oourt  oaid; 

"Tho  only  inquiry  it,   di«4  tJao  proof  t»B<t  to  i^to^9 
a«<gii<.:,e»co,    ni»a  we  h«ive  no  fa*Bit.f!tiott,  ia   smsing   uhat.   put» 
tln^r,  ia  notion  0  our*   wtiit^o  kkhi  «ro  jcnown  %e  ^e,   or  ^«r'« 

it   i.i»  known   Uve-.y  K«y  b«,   pa^eini;,    crj, ti.-out  a  btmktisfcitri  uT'Oa 
it,  oAQi  witi^out  aoy  othor  «oaa»  of  eontrolllBc  its  noison* 

tua,   ri€s-ifi  a  t«rjden<sv  tc  jprwvo  nn'^IXfimcVm*^ 

IhVf  fuoto  ixi   tka'v  oaoo  ^ro  &»t  i>lisiiii«>,r   to  ilioao 
in  tii«  iOtfitrnt  catto,  hui   tL.«  priaoi]|;>lo  itn'jralYod  L-i   Uio  oaao. 

It  v»«AO  tu«»  4aty  of   tjuo  dofonOant   tu   u.»«   evory 
aroaftt^»t*l>l«  pr^oauiiiiSia  to  prd&tieot  ta«  fcii,'>u  ^^orkiag  In  mid^  about 
Uxm  oaro  io  tjus  yard,     'Jfko  »e<oidttttt  ooourrod  at  »igiut«  and 
if  tko  toatiMJ^oay  or  »oi&<»  of  titit   »ii4so«»««,   t^mt   Uie  lic-.ht  iu 
th9  yard  -«ao  poor,    lu^t.   ii;6  oart)  wom  ui>4ii;'^^t€d,   mui  that  ao 
viai^aia^  of  tiio  a^-^r^aoli  of  tli«tto  ostro  (m  th<£i  .i^in   ur«&>x  was 
giy»n,  notwitu»taj)di»«  *  ouotOM  to  (j;iy&  «uo2ji  r^smiag  ^ro* 
TOilfftj  ie   %'mt  yard,   is   iv.«,    tiaou  ti^oiro  »»o  oyidouo*  <»d^^itte4 
on  tji^e  trial   is^meh  toadod  to  proyo  t^oat  tls.«  dofonciant  waa  ia 
fast  guilty  of  aoglironoo, 

it  i»  also  oontemdod  tii»t  the  pl?ii«tiff  woa 
guilty  of  oo'ntrilswtory  n»gll#;oneo  •^ieij  pr^ximt-^^ly  cont»i1»u#od 
to  oauto  Uko  inj«ri««  w^iiofe  h#  r«o«iyo4.       Tho  aviaaaoa  tonda 
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%9  Show  that  th0  pl»lntitS  WRi  &xA*t*iSl  to  elo««  th«  windows 
la  th«  <Mur«  «ti»naiii«;  upon  tli«  «a.iu  tra«k«     Tlii«r«  ie  toao  dlo« 
]pat«  in  thm  «vid«no«  n»  to  Juot  wttot  ^indowo  had  1»o«a  oloooA 
in  the  onrs  on  the  mtkin  troolc  before  tho  aooidont  eeourrtd, 
Th«rtt  «&»  tYidAnot  outeaitttd  frea  ^Mhioh  tho  ^ury  could  oon* 
oludo  thmt  th«  ploin-tiff  wm»  dirootod  to  oloso  the  window*  la 
tho  ooro  on  tho  mmin  trook;   thot  in  ottetapting  to  dc  »o  he 
tried  to  goin  ontronoo  to  »  omx  fron  ito  o«.at  aide;   thot  <m 
finding  tho  <toor«  en  thot  oido  looked  ho  ott«.^.pt«d  to  pooo 
botwoon  two  of   ^^o  GOTO  fto  oo  to  eot  u^on  tho  cn^r  from  Ito 
west  oido* 

la  thie  ootahootion  it  io  urged  thot  tho  plain* 
tiff  oouXd  hove  goao  orouad  either  tho  north  or  tho  oouth  end 
of  tho  string  of  cor*  to  tho  w«et  oido  of  tho  anin   tri^oks  <s>^ 
thot  ho  oould  hove  in  other  w»ya  ootod  with  greater  ooro  to 
pro  toot  hiisiiiOlf  •     It  ia  not  oloor  fr&m  th«  owidonoo  thot 
usdor  tho  oireynat&QOOs  whioh  oxiotod  tho  ploiatiff  would 
howe  hooB  entirely  free  of  dongor  hod  h«  gon«  to  the  woot 
oido  of  the  trook  \»y  pooaiag  oround  tho  aorth  or  oouth  end 
of  tho  f  Ito  oaro*  hut  however  thio  smy  bo«   wo  think  tho  Jury 
hod  the  right  to  dotersiino  under  tho  owido»eo  whether  tho 
plaintiff  «do|>ted  *  negligent  woy  to   enter  the  oar  to  do  tho 
woxtc  ho  WHO  ordered  to  perform  by  hio  foroiooa* 

la  9a  ^  ^«,  ^»  Ml*  ^  ».  iaajt*  'f-'  111-  ^5PP« 

676 #  at  page  679 «   the  court  ooyoj 

*It  io  truo«  no  doubt*   that  had  appellee  looked 
for  aoving  oaro  a  few  oooondo  before  he  oao  hurt*  ho 
wculd  have  oooopod  injury,   but  h«  oayo  that  he  did  look 
oeforo  no  wont  onto   the  tr«iok  and  oaw  that  it  woe  clear* 
and  heiag  ongoifod  in  his  ^ork*  more  time  alapiood  after  he 
looked  than  ho  thought;   aloo  it  ai:-poari:sthftt  a  ««».  wao  at 
tiouio  plr^ood  OB  Movinft  oaro«     It  woe  a  «ittootion  of  foot 
whether*  lauidor  all   ourroundinis  oiroumataaooo*  appellee 
«ao  oxorexeiais  tho  oaro  that  an  erdint^^rily  prudent  tmd 
oaroful  aum  would  hawe  dono«     This  ie  a  duoation  on   which 
roaoonatole*  fair*Aindod  men  may  fairly  &mre  at  different 
eoneluoloao*   and  wao  properly  oubi^itted  to  tho  jury** 
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la  n  Cj  B,,  .l|>  JS£,  T.JjiiliiBilfifi.,  att  111.  17C. 
tk%  ptifi*  17e«  it  is  «iald: 

■♦it  -sraa  ft  qucvtion  of  eaztTenl«!D6«  witJa  rl»intiff, 
in  r»fteL,in£  ih«  «ii.»t  aid*  of  hi»  e«V,  wh*th.«r  ia«  atiouid 
pa«»  u&aftr  lidue  a«ur  or  gc  arcuad  it  «itlier  to  tit*  tieJ&%  or 
3.9ft •     To  imv«  «ioa«  south  h«  would  nAve  ^nd  to  go  «  <ll»tm«« 
of  iu«>t  carieugtJi*  CkOd  baek,  orusaxng  the  eulvert  or  »u1»«- 
«»/•     l-vvQ  by  90  doiBt^  ixe  would  not  h8ir«   ontirely  eooapod 
dansox'  if   tho  oura  ver«  subjeot  to  be  auudenXy  ^OT«d»   v^itlir 
dttt  notlot  te  Uim;   or  if*   «a  oont.«nd«d  by  d«fc£)derit«   tho 
•Are  WT9  net  ooupXod  togetlxor  tmd  jrie  ccultS  havo  pooood 
tnrougjft  botwoon  th«B»  )t«  would  noTortholeoo  la^vo  thoroby 
•xpotiod  i«.ii»iiolf  to  doti-iger,     Me  tblnk*  JbLowoTcr*   the  ground 
upon  whlclx  ho  ohoudld  not  b«  hold  guilty  of  n«clif,*aoo  no  n 
AAttor  of  law  io  tho  fn«t  that  he  hud  ronoeianblo  ground 
to  believo  tho  oar  in  whioJa  ho  lived  would  not  bo  <Uo* 
turbod  witi.eut   tiio<a}y  warning  to  him.     Th«»  fncto  and  oir* 
euB.«t«no«io  in  oTidonoo  boforo  tho  Jury  Justified  tho 
fin  dine  that  ho  w««  at  tho  tiaio  in  tho  oxoroloo  of  or* 
dinary  oaro.* 

Tho  tooti^ony  of  one  vitnooo,  a  oar  oloan#r»  i» 
to  tho  off eot  that  tho  plaintiff  oteppod  at  tho  s^laoo  ti^«r« 
ho  vao  injurod  and  tall^od  to   the  «ritttooo  tve  or  throo  ainutoo* 
and  it  io  inoiotod  that  thio  teotlffieny  otuowo  that  tho  plains 
tiff  wao  guilty  of  oontributory  n^glii^ftnoo  in  that  h«  wao  net 
eroooing  tho  tr<M»lca  tpr  tho  purposo  of  performing  hia  jozk* 
but  vmm  standing  botwoon  the  earo  and  talking  to  thia  witnooa« 
Tho  teotinony  of  thio  witnoao  ia  daniod  by  that  of  othor  wit* 
aoaao«« 

It  io  tiruo*  a»  urgod*   that  undor  tho  eiroua* 
otanooo  wXiioh  ourroundod  plointiff  boforo  and  at  the  tiao  ho 
rooolTOd  hio  injuries*  ho  wao  oallod  upon  to  oxoroioo  a  do* 
groo  of  care  ooawoaauymto  with  tho  eharaetor  of  tho  work  ho 
vao  porforalag  and  tho  onTlronMant  in  whidh  h«  wao  plaood. 
Just  boforo  ho  wis  injurod  ho  wao  oallod  upon  to  »et  proaptly 
in  cloaing  tho  wintiloifS  of  tho  caro  boo»u»o  of  tho  approaohing 
rainutorKx«     iJaviag  finlahod  hio  T»orlc  on  tho  "own  dry*  traok 
ho  wont  to  the  ei^in  traok  to  close  tho  windowe  in   the  oara 
standing  en  that  traak.     If  it  be  true,  as  eontondod,   that  a 
ouotott  exiotod  in  tho  yard  ohioh  porttitted  tho  ison  in  doing 
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th«lr  work  to  pus*  bwtwttta  nmrrn  «t»r.41iig  cm  %)»•  traek»,  th«a 
we  are  not  willing  to   »«.?  ilaAi  ite«  pX«iatlff  vmn  ii;Milty«  »• 
«  »&tt«r  ©f  Iftw,   of  «©nt»lt>utory  n«gll««no«   In  paaain^g  b«ti7««n 
t|i«  two  e»r»  At  t]&ft  tim*  he  reoviiyd  hlo  inj|uiri«Fa,     The  lav 
doe»  net  rcQuird  e  peracsu  to  ^c  nny  purtioular  thttj<5  to  ftTcid 
Injuries  freie  ftC!oid«ett«     ?k«  Iaw  rctquirtd  tb.*"  plaintiff  hnrt 
to  oxeroltft  th«  •i»r«  thai  «  reaeoxiaMy  prudont  pt^rocn  vouXd 
have  fix«rei»o4l  uudotr  Db^c  eirouiaotR.ncoo  wiiich  wurirounded  him 
«i  the  titt«  h«!  reoftiveil  hio  Injuries,  and  in  thin  eR»«  ^vther 
th«  plAlntiff  did  ex@reiB«  »uGkx  eftr«  was  a  question  of  f0«t 
for  the  jwury, 

it  in  also  urfiod  that  tho  pl4»iititiff  and  'atx»t«ki« 
tha  oay  repairer,   were  f«}.Xo«  oarvanta.     Couiia«l  fcr  defendant 
have  argued  tiiis  qu<>'«^^on  with  graat  foroo  and  h^f.v»  aided  the 
eourt  hf  a  rc^numa*   ^'^  ^<^  daolitlOBti  Hfhioh  d«al   with  tha 
prinoiplaa  of  tha  fal I  o«»s errant  ruXa  a«  appJii«d  in  daeiaioas 
in  tha  Xllinolo  eourto.     it  1«  eotttanded  by  oounael  that  tha 
aiaitar  is  raquirad  by  tha  law  to  Icaap  tha  !^l»>aa  in  «»hioh  a  aar* 
vaitt  is  amplayad  in  a  r^asonahly  safa  aonditioiit  and  that 
this  lagal    duty  is  nondaliirabltj  hut  n/kimn  an  imjary  to  a 
saryant  is  oausad  hy  tha  oparation  of  th«  hunitiaas  or  woxIb 
oarri«d  on  in  a  pl^^ea*   whioh  is  othsrwisa  reasonably  «afe, 
that  th«  m^^ster  will  not  b«  h«ld  liahla  upon  tha  tiieorj  that 
ha  had  Ticlated  his  dutv  to  k«ep  sucA  plaea  in  a  reasonahXy 
safe  oonditiOQ, 

i«»  C.  &  !U  «»  Hy«  Co.  ▼.  .8^oran4f.  S3  Ui.  3v2» 
tha  Supraaa  oourt  eonsiderad  at  length  the  i-rior  d«oi»lons 
of  that  aourt  which  daalt  trith  th«  f eixowservaat  rul«r,  and 
i%  thara  hold  that  ths  dscisions  of  the  ocurta  of  tha  othar 
States  and  of  ths  gnglish  courts  wars  not  in  all  raopaots  ia 
hjumoay  with  ths  dooisioas  of  tha  oeurts  of  this  ^^tata.  At 
tha  suggostion  of  oounssl  wa  hays  axaminad  tha  Maranda  oasa* 
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pva>rp,  and  aur9  net  eoRTla««d  tlutt  It  •nuaeli>t«t  et  rul«  whioh 

wotildf   vv|;«n  applied  to  tJA^  faoti  «f  the  Insitant  ease,   render 

Stx^tskl  a  felloti-cerrant  cf  the  fiaintlff  ee  sta  to  reli**ire 

the  defendant  ©f  legal   resx-onslToility  for  the  Injurifla  \TixlcJ» 

the  plaintiff  3ustain(»d« 

It  iB   fel<)  in  the  I'^yars^^  ease  that  in  cneee 

'iherelB  the  right  of  action  h««»  been  denied  up©n  th«  grcuaA 

that  the  iRjured  »erv«nt  and  the  cf fending,  •emuat  were 

fellow- a errant«,   the  fncte  9\u>w  that  thejr  nrere  hoth  in  con* 

eoeintlen  by  their  crAlnnry  duties,  or  tb«t  «t  tixe  t.t«e  at 

the  injury  they  were  eetually  eo-'Ot»»rm%ing  In  the  etiae  piur* 

tieuler  wetk|   ei-jd  the  theory  of  the  owse  seeeea  tc  b«  that  » 

hsiiA 
"It  this  court  has  crn»tr»ntlj[/wtt  eye  to  ctt&%in& 
the  hAsard  on  tt^ose  who  have  the  beet  »e«iiit  of  prevent* 

lug  wrcng,   it  is  thought  the  OKesiiitioo   (of  tbe  maister) 
would  h«Te  been  applied  to  oaoee  where  the  QC'»»eTr».ni9 
occupy  RuoJi  position  In  reiiiticn  to  e»ci:i  cth^r  ait  to 
aug^eot   that  they  ooiild*   in  eone  «fty»   oontritoute  toward* 

guarding  a4;ainat  the  (;i«iing«2r  to  be  ajipreiieridod*" 

The  que&tion  to  be  deter^i^ined  frc£i  the  evidence 
here  lo  whether  the  plaintiff  and  ^trataki,  in  the  perform* 
ikcee  of  their  dutiee  for  the  eom&ion  eji^)loyer,  ?.'ere  brought 
into  such  association  as  that  each  s&i«;ht  have  exereieed  aja 
Influmce  Uion  the  other  proeiotiv*  of  yroj^er  oatition,     the 
evideiioe  diaelouee  that  the  plaiatiff  had  worketi  for  defend* 
ant  aa  a  car  cleaner  for  about  two  and  cnci-half  yeare  ber<»re 
ke  «a»  injured;   that  atratolci,   the  £tan  ^e  operat«d  the 
9tkT  yAiitth,  propelled  the  unlifhted  ears  on  the  »ai«  traek, 
tume  a  ear  repairer,     Plaintiff  wns  a»pv#ye<j  to  eerub  c&ro 

and  to  wa»h  wlndawa  thrrcic,   *Jiile  ;itrat»kl*tt   »ork  «aa  oaid 
to  be  thftt  of  rov^iirxfift  defsotive  brajcto*   and  the  eviionoe 
tend*  te  .p^'ove  that   tnie  olaes  of  repj^ir  work  wae  all   done 
la  the  pit«      Defendant *»  foreatant   iehulta,   testified  that 
*Jta«h  repairer  had  a  •peelal  field  of  ^ork  on  a  oar!   one  wan 
wevked  on  the  brakes «  eae  on  the  eontr oiler,  one  en  the 
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XlCl:it«"*   «to.;    thtki,  **%•  an  OTdlnavy  thing  %h«  ealy  tin*  tH* 
(Mur  i-«i)«ir«X's  imd  tti*  oiur  eltwnsrs  •▼•»  got  olos*  to  •a«h 
««li«r  «a«  when  %hmf  war*  in  th*  barn.     fk«n  I   lay  th«y 
in»ir]c«d  tog«tlier  on  the  Mtme  eiur,   1  mMui  thmt  sooietiiB**  v^tm 
a  •»r  el«An«r  «*«  vorubbinc  sut  a  ear  ar  al««ning  the  window* 
aoae  af  theaa  aar  repalrara  miglit  \»e  undameath  looking  at 
tba  brakea;   that  la  aa  isuah  aa  they  'forked  tofis^ther."     Tha 
•Tidacca  tanda  to  proT«  tJiat  tha  aat  rapalrara  nafer  ai<la4 
tha  ear  ol^anara  in  thair  woxk*  nor  that  tha  olaarsar*  at 
•ay  tiata  aaaiatad  tha  rapairara* 

it  is  our  opiBia»  that  tha  avidanea  h«ard  an 
tha  trial  ■mm  not.  of  auiah  eJaaraetar  aa  ^ottt^  p^^^^it  ua  to 
■ay  aa  a  aatt ar  of  lav  that  atrataki  ana  the  plaintiff  wart 
fallowoaarvanta}   thay  ware  not  a«;i^|ay«d  in  th«  aaaa  line  af 
work,     ifiiila  it  ia  true  that  tha  work  whioh  aaah  wm  aw* 
l^Ioyad  to  parfom  brought  thaa  at  timaa  "eloaa  to  aaoh 
athar,*  thay  do  net  aaaa  at  any  tlaa  to  haya  had  any  aueli 
ralationship  toward  aaah  athar  aa  would  parx^it  either  ta 
aatereiaa  any  aontrol  over  tha  other  whleh  v^uld  be  pToaii» 
tiva  of  their  oo«iaon  aafaty;   thay  ware  not,   Inaofar  aa  tha 
avldanea  diaeloaaa*  at  any  tima  ee«>es»er(%tinK  to<«ard  a  par* 
tieular  and,     Tha  woxSc  ef  one  alaaa  of  employata  wa*  to 
olaan  tha  aaraj   the  work  af  the  other  wan  to  kerep  th€!  oara 
in  repair,     fh«rt  le  aoaa  ayldanoa  that  aaah  olaaa  ef  a»«* 
playaa*  waa  directed  by  a  different  foreman,     Wltnaaaaa  tea* 
tifiad  that  the  ear  elaanara  ware  under  tha  diraotioxt  of  one 
Bruly,     The  uoal  that  eaa  b^e  aaid#  on  the  avitietioe ,  ia  that 
at  time  a  tha  two  claaaaa  of  aisployeaa  ware  w«ri£ia«  at  or 
aaay  the  aaate  plftea,  but  wa  think  the  Jury  eould  eoncluda 
froB  tha  aTidanca  that  ia  general  the  oar  cleaning  waa  dona 
in  tha  yard,  while  tha  repair  vmxk  waa  generally,  but  nat 
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ot   f^w   fi'^rto  s««lO  4%a»  MfT      *ft«*   Xii ; 

■tji»  Atfl  ^••]i  •I  ••r  ••i»^9  •^  ^«  x^aw  I  ..t  (uwXt 

->«•  1«  •••/•  i<e«»   /«ui4   ••i3«^^r»  «sdtt  «i  ••7  .    Ji«q«Y  O^ 
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riQ  )•  sol  <»v  •M«»94»  %m»  *Mi  tm/Ulf  b»i\U 

imif  «1  .•9««vxr«  ftcii  ••  .i^iAtt  •«  na*  Ijmu  ^••a  •jtfr     «> 
%u  $»  ^inav*  vxHvt  itmvxmiqjam  1«  ••••axa  ovt  •41  %mmi 
%t^l.yAyMi  tSmmp  v„%ul  mti  4fliABt#  tm  iu4   .••-iX<T  •«••  t^l  ««i« 
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IZ 


altmyt*  p«rfci%«d  in  th«  liftva* 

In  MgCey  I'.  C.  ^  A.  R,  B.  Cf^..   »««  III.  244,   th» 
plaintiff  «»»  «Bploy«4  by  tht  d«fen(l&rit  ••  torimn  of  ao  ax- 

trm  awiiohing  er«w.     It  waa  intlstad  ia  ti^iai  eaaa  t^iat  th« 

injur i«a  wlaloh  act  eiapl(»7«a  kad  ttu«taia«4  w«ire  eaunacil  )»y  t)&a 

a«fl4i£ano«  of  f«lla«~«arrant«.     7h«  avidanoe  tibcra  ahowad 

that  naasliara  of  anothav  awlteJ^ing  a  raw  esx^playad  in  tlxa  ovitoli 

jravd  of  tJs«  defendant,   Tlaead  a  aar  upon  a  traaic  in  tha  yavA 

in  »ueix  stotition  that  tlia  plaintiff »  wbo  wao  riding  on  tha 

raaY  and  of  a  train  oporatad  by  liia  «r«««   atruek  the  car 

nad  h€  «a«  injurad  thtraby*     fh9  diipr«m«  oourt*  asuuisific  in 

ita  daalaioa  that  ttaa  injury  to  plaintiff  nigtit  have  bean 

aauead  In  part  by  the  n«f(lif«!nca  of  Mambara  of  hie  eraw* 

alMl  were  olearly  hie  fallow^eerr^ntet  furthar  held  that  • 

•OuoJi  rn^llgence,   if  any,  wae  not,  bowetar, 
the  sole  oauea  of  the  injury,  but  merely  o  nourred  «ith 
tke  ofigll^^enoa  of  the  {£.«t(tibera  of  the  ehop  yard  erav  in 
plaoiat  the  oar  «.t  the  noxta  end  of   the  «**  traclc^''-**; 
It  cannot  be  auaoaaefully  oontendad  that  dafandant  in 
axr^r  was  Uireotly  coooperatlng  mita  the  mmlbwtt  of  the 
•hap  yard  9X4f9  in  the  p^rtiaular  buaineaa  in  ahiah  ha 
wna  ens&g^d  at  the  titt<^  he  waa  injured;  nor  <m9M  it  ap* 
paav  aa  a  matter  of  law,  frosa  the  f ante  appearing  in  the 
raeord,   xhj^t  the  usual   dutiee  of  dafewt^ajRt  in  orror  atid 
the  member*  of  the  ahop  y^rd  orev  brought  iik«m  into 
habitual  asuuelatxon  so  that  they  stight  exereiea  a 
mutual  influenoa  upon  eaah  eth««  promatiTa  of  proper 
eaution,     Aether  tiae  mesa^bera  of  the  ehop  yij.rda  orev 
and  defendant  in  arror  ware  felloweenranta  wae  there* 
fore  a  <|U6'dtlon  iNhicJ:^.  the  court  prop<iirly  aulmitted  to 
the  Jury  for  determination,* 

'^e  eridanca  tended  to  prove  that  the  de- 
fendant failed  ta  aaaply  with  a  ouetoa  to  i^iva  warning 
by  the  ringing  of  a  bell  of  the  moTement  of  ©are  on  the 
nain  tntok,     mere  an  enployar  hee  eotabliahed  a  ouetoa  of 
glTiniE  warning;  of  the  api^roaoh  of  danger  to  auah  extent 
ae  that  an  iriqplayae  i»  auti^oriaad  to  rely  upon  oorapli«tnea 
with  euoh  ouetoma   the  oontinual  perfor^ftnoa  of  the  dutiea 
iaipaoed  tiueraby  are  nen*aai0lgnablat   where  the  e&tployer 
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iaiKt***  ^«  pvrtotmmn9*  «f  ttt«h  <itatl«»  upon  nn  amplftye*, 

•m«h  •Biplo]r««  with  rtt»r>«ot  tl:iey«to  »utt  1»«  ii«»ld  to  oooupy 
ill*  potltien  of  «  Tieo-prtneipal* 

»fi8»|£S21*  £2»I^*  ▼.  Sliil*  ^28  III.  2M» 
th«  Suproffio  eeiart  oalds 

*Xq   ouoh  o««*ft  tht  teet  whetiitr  th«  indlTidiuftX* 
ooneornod  woro  follow-sojnrant*  i»  not  fovjuad  in  t^«  f»ot 
that  tte«3r  w«v«  MagagOMl  lr4  j*!^  e92&s:t.<»i  «}ifipXoyi»'«nt  undor  'th« 
•Ml*  8«n»)na   ooiitr««t  s^nd  paXA  by  th«  «muh«  prin<ri|>Al, 

1»ut  i«  vrhother  th«  nogtigtat  eerTant,   in   th«  «ot  or 
omia»ioo  oo»]plain9d  of*   ^m«  by  ti^c  direction  or  oonsont 
•f  tlio  aawtor  undor  thm  1«»  p@rfajraiag  aoa*   luty  «laJL<gli 
III*  Aojitor  pttr*cn«t3.ly  owoA  to  tho  ••rf»a%,*' 

It  !•  inoietttd  that  tjio  court  orr^d  is  r«f\««iim 
ta  ClT«  plal&tiff  ln»trttotien  l«o,  !•     JfoliOKdag  the  rofuanJl 
t«  giv4)  tiiit»  in d^tructiou  thn  dof««aai9t  t«Rd«r«d  to  tJsi* 
•oinrt  imstruQtioB  io«  S6t  ^a^loh  wtkW  givoR  to  thf»  4^^« 

I'AiTitgraph  1   of  instruction  i.q,  I  wmm  to  %h9 
offMt  that  Va9  plaintiff  vmM  r^ttquireA  to  proif»  by  a  pro- 
pondoranec  of   tkivi  «V'i<l«iie«  tiimt  thn  4«f«n4arit  r««  aad 
opftrit«4  tk«  eara  tb«  movasawnt  of  wliioh  caused  tJ&o  aoeidont* 
Tliia  imii  net  a  dioptttod  fm»%  en  th«  trial*     tli*  ftubotaniot 
•f  para«raifli  2  i»  eoEit«..1n«<!l  in   Inistruotion  ?^'c.  29,  sivon  to 
th*  Jury  at  tho  r*«|i2«9t  of  tho  <l.«f«n4aat,     larft^rapli  3  of 
instruction  Ko.  1   in  off  tot  infersod  tih«  Jur^  tima.  tho 
plaintiff  oouia  not  roeoror  »t  all  unl9«@  Jio  <»«tal)li«»h«r(l  hy 
a  proioodoranoo  of  «vid«»e«  that  tho  oeaployoe  of  doftmdant 
failod  in  operating  tho  earo  to  oound  a  b«ll«   ottt«     the  d«tt«> 
larivtion  filed  by  tho  plaintiff  ehari^ad  n«ilig«iiOo  againot 
the  dofondant  in  oUior  particalara  than  tUat  of  a  failura  to 
Siva  wamittf;,     Undor  th«  doelaration  roooirery  migkit  bo  load 
aoido  frosa  thio  iosua;   but  in  may  evont  tho  ini»truotion  wao 
•rrott«ouo  in   that  it  oonf  inod  tfeie  duty  of  givini;  warning  to 
ik#  oiqployoo  aho  oporatod  th«  earo  la  quciaticn.      ihan  6ob» 
•idoratioa  !•  givan  to  all  of  instruction  l^o.  1«  wo  thinic 
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tlim  oourt  w»a  jrlgtot  iu  x>«futing  to  gtlv«  it  t©  tht  jury.     (:«r-« 
t«iii  p9opo8ltio»«  of  Xamt  laid  down  ih<^i*«iii  w«i«  eorr««tly 
•tatwd*   «nd  if  <iiaocnn«ct«d  froa  oitrtiiia  «rr«xi»oiut  prcpovi* 
tion*  0<bciiad  hnT«  )»«en  gi7«a«         Gibtvr  pro|>o»itlmi»  In  this 
ln»trueti«n  >t«t«  trroa«ou»,  ami  •till  <»t)i4iY«  wM3.«  «orr«otljr 
•tatias  in*  lav  watm  giT«»  ia  othor  laatriiotien*.     ( tktr 
4«««tioas  ikr«  raiaad  in  ecnn«»ctlon  «rith  th«  clvlag  «tad  ri»* 
fualac:  to  eiT«  oartain  iaBtruetleat*  ai&  tc^  v/hioh  w«  do  not 
tJcULnic  th«  eourt  eoaaittad  ravtraible  error. 

Thci  v«irdiot  of  iho  Jury  was  for  the  sua  of 
|ll&»000«   and  i£  is  iiofflplalned  tMat  ihla  «u&  i«  ex««talTt, 
t1&«  «3ctcfat  of  t^io  pI»iatiff*o  ia4ttri«a  in  l3i««r«inl»«fc»re  in* 
(Aieat«d»     Th«rt  oan  !»«  amall  doulit  that  «i9  &  result  of 
tba  injurias  tii*  pl«s,lntiff  ]r»«»  »»ff«rt4  «u©h  paia  ana  hi» 
tattifittd  that  bJL»  lag  still   cecusas  hia  mxioh.  axinoyanos. 
Caaaaal  for  ylalatiff  hay*  call  e(?  our  att«>r,tlan  tc  a^jsy 
aasas  waioei  tand  to  •ii:rpcrt  their  eontaftion  ifc9».t  t<la«i  ttx* 
di«t  is  not  axaassiTS,     It  oanBot  1>«  htld  %hm%  tho  yerdiot 
la  plRintiff*s  fi&yor  was  so  larg^  ns  tc  Indidatt  thait  tha 
jury  wars  aotuatad  by  passion  or  prajudioa  in  raiidariag  sueh 
vardiot« 

Tha  Judgaoat  of  th«  3uporlor  oourt  will  b« 
•ffinsad* 
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LXLi^iAi.  h,  Uizim,  /)2>0  S  I. A.  5i  A  *y 

Appellee,         /  i  •     ^  \J   § 
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PHILLll'  STATE  BAMt  OP  ClilQAOO, 
App«llai 


0?  GBICABO* 


KR,   JU55T1CS  OlYKR  DBLIVIRKD  THl  OIUIIOK   OF  THB  C0UH7, 

Tiiia  Is  »e  apf"««l  by  th«   d^f^ndftnt.   Thill  Ip 
atat*  Bank  of  Chicago,   from  a  ju-rl^'W-t  of  the  Municipal   Court 
of  Chioa«o  ij:*  favor  cf  LiTMnn  F.   Cazior,   plaintiff,   for  ih« 
•u»  of  $;s,78iJ,29,     Suit  waa  >ji*ou/;ht  bv  tho  plaintiff   to   ra- 
OGver  a  l>fcli'r.'c«i  whitUi  she  olaiwB  was  due  h«r  out  of  th«  pro- 
a«<ido  of  a  aele  cf  certain  raal   t state  In  Cook  County. 

The  eriimxet  h«?!iTd  on  the  trial   ah  owe  that  th« 
pXa.iaXl£f  aad  Jaaif  jau»b?.ad«  JB,  !H,   aasler,   fcr  a  coneiderablo 
tXtatn  2xad  had  business  relations  with  the  defendant  and  its 
pr(»4«oe»«or.     On  KovCiKber  li*. ,   1915,   thr  plaintiff  agreed  to 
oeU    to  i:;«ForrGBt  A.  kattteoa  the  r«?al   ee-tat*?  reffrred  to, 
for   tiue  BUS,,  of  ISO.tCC,     i  rlor  to  the  ftxeoution  of  thin  con- 
irnot  i,atte»tiii  niivj  th«   defendunt   ent^rtf^   Intc  lui  af^reement 
under  vdxioL  defend&nt  agreed  to   take  Katteeoc'e  net?  fnr  a 
laaik  ef  ;jkl6,cc:',   to  be  endured  hy  a  nortfi^a^e  on  the  promleea, 
wiwLoli  jKattoaea,   on   ioT«s»ber  16,   19"! 5,   h«4  «»i«re'»d  to  purohaee 
•f  tUe  plaintiff  for  nush,      Th^  plnintlff  ta«  net  a  partv  to 
thin  agrcaaent  b^tv^cten  Mntt^aan  an-l   '!ef«nd?mt,     The  sale  of 
ttxe  real   estate  to  Mntteeon  va*  eloeed  en   Deoen^er  16,   1915, 
at  the  office  of  Keury  D.   ir^in,    »he  *ae  attorney  for,   and 
Vi««  President  ft»d  a  dll rector  cf   the  defendant  hank,     A  few 
days  before  this  deal  wae  cloaed  the  plaintiff  hy  letter 
dlraeted  defendant  tc    receive  the  puroheae  price  for  her  real 
estate  froaa  Itntteeon  and  to  give  her  a  statn&eat  of  certain 


^  A  f. 
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it«ffi«  of  indebtedres.  to  b.  paid  out  of  th.  oua  oo  rocolvod. 
and  to  hold  tho  b«l«noo  .ubjeot  to  Her  ordtr.     After  th*  ro- 
celpt  of  tiils  1  fitter  iind  tiv«  receipt  of   the   rurchaoe  prioo 
of  the  r«al    e>t.te,    the  d«fonii*nt   dellvortd  e   .t..fce«.«r.t  to 
tho  pl.intlff     fron.  .^ioh  it  appeartd  thor.  «•  «  to^l«noo  due 
frc-  the  defendant  to   the  plaintiff  of  $2,067.89.     The  etate- 
.ent  le  toe  len#:thy  to  include  in  thio  opinion.      It  io  insi-tod 
en  behalf  of  the  plaintiff  that  In  the  etateiuent  furni.hed 
her  by  the  defendant  ehe  wae  improperly  and  illegally  charged 
with  the  four  itemo  following: 

Demand  note  dated  August  7,  1916,  ♦       41** 60 

•>  -  »  ,;une  1,   i^li^,  yuj' m 

H  II  t'  A    i  Xi      A»     IVltJt  ,iiaiiil      III     I.T.  ...I— 

m  additior.   to    Lh«  abc^u  fcur  ite.«,   plaintiff   i.n.i«t8  that 
there  i«  due  her  fro^  defendant  an  .dUticnal   «um  of  0200. 
beitt«  the  aiKaunt  of  a  olxecK   tliich  v,a«  dra^  by  her  hu^-o'md, 
fe,  E.  CMier,     aid  by  tho  bank  arid  charged  to  th«  aeeount 
of  plaintiff,    -itiiout  her  authority. 

the  ovidenco  r^aard  on   the  trial    -^8   lo  »ome 
reepectu  contradictory;   it  Ml  not  bf  jos^eibl*    to   imilc.te 
»IX  01    it  h*a>o.     the  indebtecnosu  irhich  t.»»  P^id  by  the 
aefend.nt   out  of   Iht   aui.  delivered  tc    it  bv  the  purchaser 
of  the  property  ccnuiuttd  of   certain  n.tei*.   .'ith  c.ccru«d 
inter eut  thexcon.   which  w*.re  uocurod  by  mortgra-ea  on   the 
pr«n»i«e.  in  Huc^ation,     Ae  to   these  pay:..nt8  m  qu«aticn  is 
x^iaed  .y  the  plaintiff.     The  four  notea  sboye   referred  to 
wore  exeeuled  by  plaintiff 'a  huabvnd  at  different  tUea.  and 
we  are  unntle  to  find  in  tUo   evidsneo  any  «uffloient  legal 
reaoon   for  requiring  the  plaintiff  to   pay  thee.  note.. 

It   13  urged  on  behalf  of   the   defendant  that 
the  four  nota.  in  oue.tion  were   ,ecarod  by  certain  tru.t  deed. 


iif^f  ^t  ite.^ 


mafsttn: 
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«hleh  were  •zseuted  ^y  the  plaintiff  and  her  htt»b»jid.  The 

•Tidenott  on  this  question  we  think  preponderates  in  favor 

of  the  contention  of  the  plaintiff  tiiat  these  mortgages  weae 

given  for  the  purpose  of  refunding  eertain  prior  aortgages. 

To  this  effect  is  the  direct  testimony  of  the  plaintiff  and 

her   testimony  in  this  particular  is  oorroborated  by  that  of  m 

disinterested  witness  as  well  as  by  the  oonduot  of  the  defendaa% 

itself. 

The  four  notes  in  question  were  executed  by 

plaintiff's  husband  and  delivered  to  the  bank.     Th«  earliest 

of  these  netee  «ras  dated  April  1,   1912 •   and  was  for  the  suai  ef 

$2, 500,     Later  notes  were  delivered  to   the  defendant,   the 

latest  of  which  was  dated  August  9,   li>l&«     that   these  notes 

were  not  to  be  included  in  the  axut,   the  payuimt  of  which  was 

secured  by  the  nortgages,   is  shown  by  the  oo rr espondence  be* 

tween  defendant  and  plaintiff *s  husband.     On  January  4»  1915* 

it  wrote  hia  with  reference  to   the  note  dated  April   1,   1915, 

as  follows! 

*The  account  aiust  be  put  in  some  better  shape 
for  the  reason,  as  you  know,  ut,   Vhillip  is  organizing  a 
state  bank  and  the  collateral  that  i«  turned  over  to  this 
bank  aust  be  in  suoh  ahape  that  it  will  pass  inspection 
of  the  state  auditor." 

This  and  other  letters  of  like  tenor  and  effect 

sh«w  that  the  defendant  did  not,  with  reference  to  at  least  a 

large  part  of  the  sum  which  was  charged  to  the  account  of 

plaintiff,  regard  suoh  susi  as  being  included  in  the  amoiint  due 

under  the  mortgages,   dhe  did  not  sign  or  endorse  any  of  the 

notes  in  question.  The  l*resident  of  the  defendant  bank  stated 

that  it  was  not  customary  witn  hini  to  apply  the  funds  of  a 

wife  to  the  payment  of  the  debts  of  her  husband  unless  speoifically 

authorised  so  to  do  by  her.   we  think  the  evidence  shews  that 

no  suoh  apeoifie  direction  was  given  defendant  by  the  plain- 
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«hleh  were  •xeouted  by  tii«  plaintiff  and  her  kuaband.  The 

•Tidenoe  on  thi«  question  we  think  preponderates  in  favor 

of  the  contention  of  the  plaintiff  tiiat  these  mortg««;«s  «•>• 

given  for  the  purpose  of  refunding  eertaln  prior  aiortgages. 

To  this  effeot  is  the  dlreet  testimony  of  the  plaintiff  and 

her  testiiBony  la  this  particular  Is  corroborated  by  that  of  a 

disinterested  witness  as  well  as  by  the  oonduot  of  the  defendant 

itself. 

9)ie  four  notes  in  question  were  executed  by 

plaintiff *s  husband  and  delivered  to  the  bank.     The  earliest 

•f  these  notes  was  dated  April   1,   1913,   and  was  for  the  suai  cf 

|i2«50Ci,     Later  notes  were  delivered  to    tjrte  defendant,    the 

latest  of  which  was  dated  August  ^,   11^1&,     That  these  notes 

were  not  to  be  Included  in  the  »w&,   the  payment  of  which  was 

secured  by  the  mortgages,   is  shown  by  the  oorrespondenoe  be* 

tween  defe.idant  and  plaintiff's  husband.     On  January  4,   1915, 

it  wrote  hia  with  reference  to  the  note  dated  April  1,  1915, 

as  followst 

"The  account  must  be  put  in   some  better  shape 
for  the  reason,   as  you  know,  gr,   I'hillip   is  organising  a 
•tat«  bank  and  the  collateral   that  is  turned  over  to   this 
bank  aust  be  in   such   shape  that  it  will   pass  inspeetloe 
of  the  state  auditor." 

This  and  other  letters  of  like  tenor  and  of feet 

show  that  the  defendant  did  not,  with  reference   to  at  least  a 

large  part  of   the  sum  which  was  charged  to   the  aoooimt  of 

plaintiff,   regard  such  sum  as  being  included  in   the  amouint  duo 

under  the  mortgages,      cihe  did  not  sign  or  endorse  any  of  the 

notes  in  question.     The  Iresident  of  the  defendant  bank  stated 

that  it  was  not  eustoi&2ury  vrlth  him  to  apply  the  funds  of  a 

wife  to  the  payaent  of  the  debts  of  her  husband  unless  specifically 

authorized  so  to  do  by  her.     we  think  the  evidence  shews  that 

no  such  speolfio  direction  was  given  defendant  by  the  plain- 
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vhleh  «er«  txeouted  by  tiie  plulntlff  and  her  huaband.     The 

•▼id«DO«  on  thie  question  we  thinJc  preponderate*  in  favor 

of  the  content ion  of  the  plaintiff  that  theee  mortgagee  westt 

fivta  for  the  purpose  of  refunding  eertain  prior  nortga^sea. 

To  this  effeot  is  the  direct  testimony  of  the  plaintiff  and 

her  teatifflony  la  this  particular  le  corroborated  by  that  of  a 

disinterested  witness  as  well  as  by  the  oonduot  of  the  defendant 

itself. 

The  four  notes  in  question  «r«re  executed  by 

plaintiff *s  husband  and  delivered  to  the  bank.     The  earliest 

•f  these  notes  was  dated  April   X*   Idi3*   and  was  for  the  sum  cf 

$8*500 •     Later  notes  were  delivered  to   the  defendant,   the 

latest  of  which  was  dated  Aui^st  9,   l»ld«     That   these  notes 

were  not  to  be  included  In  the  sut^,   the  payment  of  which  was 

secured  by  the  mortgages,   is  shown  by  the  correspondence  be* 

tween  defendant  and  plaintiff's  husband.     On  January  4,   1915, 

it  wrote  him  with  reference  to  the  note  dated  April  1,  191i:^, 

as  followat 

*The  account  Bust  be  put  In  soae  better  shape 
for  the  reason,  as  you  know,  Ut,   JPhillip  is  organising  a 
State  bank  and  the  collateral  that  la  turned  over  to  this 
bank  must  be  in  such  ahape  that  it  will  pass  inspeetioD 
of  the  state  auditor." 

This  and  other  letters  of  like  tenor  and  effect 

shew  that  the  defendant  did  not,  with  reference  to  at  least  a 

large  part  of  the  suk  which  was  charged  to  the  account  of 

plaintiff,  reg&TA   such  Mum   as  being  included  in  the  amount  due 

under  the  mortgages.     i>he  did  not  sign  or  endorse  any  of  the 

notes  in  question.     The  l-resident  of  the  defendant  bank  stated 

that  it  was  not  eustoi&Ary  vrith  him  to  apply  the  funds  of  a 

wife  to  the  payaent  of  the  debts  of  her  husband  unless  specifically 

authorised  so  to  do  by  her.     we  think  the  evidence  shews  that 

no  such  specifie  direction  was  given  defendant  by  the  plain- 
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tiff  in  this  eaa«.     Th«  offiocvs  of  the  dcfcndftat  bank  ka«v 
thtkt  th«  tltla   to   th«  property  vrhioh  was  told  to  teatt«aon 
was  in  the  plaintiff,   and  it  i«  difficult  to  undftrstand  hew 
an  axperienoed  banker  would  peroilt  hia  bank  to  become  a 
creditor  of   the  plaintiff  witiiout   some  diri»ot  agreement  with 
k«r  which  would  fumiah  a  prcteotion  to   the  bank. 

It  also  appeara  in  the  •'ridanoe  that  the  defand- 
ant  bank  on  X^eea^^ber  22,   1916,   paid  to  plaintiff**  iiuaband, 
It*  H.  Caller,   out  of  the  funds  deposited  to  her  credit,   a 
eheok  for  |200,     The  check  was  aigned  by  K.  H.  Cazier  and 
abOTO  hit  eignatura  was  written  in  green  ink,   "Lillian  H, 
easier,  by  Ik,  U,  C.*     The  ohaok  waa  endorsed  on  the  baoic, 
*K,  U,   Cazier,"     ;icaa  tiaa  prior  tc   the  presentation  of  this 
cheek  for  payment  the  plaintiff  and  her  husband  had  a  Joint 
aocount  in  the  defendant  bank,   upon  v^ioh  either  of  theia  was 
•ntltled  to  draw  checks.     This  joint  account  was  closed  on 
August  6,  1916,      The  plaintiff  denies   that  she  either   signed 
•r  authorised  the  signing  of  her  name  to   the  check,     Under 
the  oiroui3  5t»ncas   shown  to  exist  by  the  OTldence,    the  de- 
fendant had  no  authority  to  oharge  the  check  to   the  account 
of   the  plaintiff. 

The  judgment  of  the  Kunleipal   Court  will  be  nf* 
filmed  • 

AyFIRKBS. 
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07  CilZOAOO. 


MB,   JU^flCX  SSYIR  PlXIVEIiKD  THE  Ol-IKXOS   07  TIi£  COUltT. 

7M.a  is  an  sppoal   frofi  a  Judt^dnt  cf  Uio  li^unl- 
•ipal  Court   In  tavox  of   the  plaiutlff  for  the  •luu  of 

Th«  defendstnt  wab  th«  O'eraer  of  real   eatate  in 
KlehigwB,     His  »if«,   desiring  to  purohftat  raakl   estp.te  ed- 
;jeining  tlmt  of  teir  huaband*  ea  August  HI,  191S«  m&d«  curi 
otftT  by  tel«gr8U»  to  the  ©wn«r  of  tli«  property,  a  lire, 
I^09tar«   to  puroi:ift««  suoh  r«al   oatat«  for  th«  mm  of  C^£*COO» 
Upon  receipt  of  6  ttlegram  aoooptlng  tiie  offer,   tjue  defend- 
ant Inforraed  the  pluintlff ,   ViIXi&»  Eank««  «  roaX   «a>tat« 
ageatt   th&t  Uia,  defeudani^Of  «ifo  hfed  purotiaftod  the  Fo&t»r 
place, 

HaiUc*  teotlfled  that  In  ti  oonveroAtion  with 
ih«  def«nd£<tQt  on  August  31,   1915,  he  informed  defendstrit  tnat 
Im  hnd  already  add  the  ^(^oster  plaee  to  ft  mm  DSKed  Bsrbeo, 
asd  ttast  he  bad  in  bis  po^seadxon  at   ih^at   time  ft  ooiuffllKBiOQ 
of  $100  on  aooou»t  of   suoh  sale;    thi.t  Ke&ob  thfreuYJon   stild 
to  hia  <*You  give  tbe  neney  back  to  youx  a*m  as  1  have  got 
tlL«  plaoe  and  1  will  pay  you  your  ooiamisaion,      »  «  ♦      l   will 
giTS  you  tho  satae  thing  as  she  would**    that  the  pl0.intiff 
infonaed  the  defendatit  tlsat  the  Footer  i^laee  was   sold  for 
$a«aSO»   and  that  plaintiff's  cosimia^ion  was  to  be  #112,50: 
and  that  Keeoh  said  he  would  ttake  that  better,   that  he  would 
giTo  plaintiff  ^l&o.     The  OYidence  ut^iows  that  the  defendant 
thereupon  delivered  to  plaintiff  a  paper,   which  is  ae  followsj 
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i.v»   ■■:'  •••ill   •i'lo  Jei.i.luA   I'iO    ,ibr  '^i^    j^i-Uiiiid^ 

IslAo  it«itiUtt«>/i;^  ii£;^>».;;^  4,um    (vJD)^  .dojva   'ic  Ji4juw^';>.a 
ili-*     ■  '  '.iOM  »0X  y*^!  X-i- 


"Union  i'lwr,  t;lcta,  8/21/I6 

Union  S^i^r,  ii^ioh, 
Ji«»r  iUx:- 

liaro  Arranged  puroJbsoo  of  T''O0t«r  oottA^e  and 
luiTc  their  ftccci'tttTicn  of  »y  offer  l)y  tt-^j  <»!(fra»  Ostefi  1  }12 
!*•  M*  JMg,   'iH.,   1915,   At  Billings  i'ontAnR, 

In  ofm«.ld©rf<»ti<"n  of   the  trurtsActior   I   •^HX 
protect  you  to  tb«  extent  of  any  ttonBaiaslon  you  had 
AiTFingfc"  with  rrs  P'oftt^r  to  rec(*iT»  fr<><n  h«r« 

Tour 9  truly, 

G«o?go  C,  Koftch." 

The  «vi  dor.eii  ahov?*   thfit  following  this  conv«r- 
artion  Kru,  foster  refuised  to  ftellTor  the  property  to  th« 
defrrjdant  cr  hia   wlfa  for  ^2,CC>0;    that   she  Inelatfsd   she 
n'OxU.d  net  sell   the  plaoo  for  Iobo  than  l'H,2&0,   that  ht^lng 
th«  anoxant  which  the  pl&lntiff  had  been  offered  for  the 
pls.ee  by  the  proepeotiY*  purchaoer,  Darheo,      it  is  ineiated 
on  bol\alf  of  the  dQfend«jQt  that  Ki«nko  infoncod  ^ra*   Fostor 
that  he,  Hanke,  had  eeld  the  plnee  to  j^arbeo  for  ®2,36('  and 
thnt  this  info  mat  ion  aeueed  b<?r  to  rcfuet  to  sell    tbe 
property  to  the  defendant  for  !<•«•  than   that  amount;   snd 
that  this  »etlea  on   the  part  of  Eahko  mat  in  violation  of  an 
Implied  duty  «hioh  he  owed  the  defenaant, 

We  do  net  think  that  th^r<f  is  iRuei)  »{»rit  in 
thie  contention,     Henk?  wap  «   real   e»t»te  broker  and  1»?   the 
trenaaetion  in  question  it  tras  hie  duty  to  fairly  present  all 
the  fattts   in  hie  poeeession  with  r«*fe>renf!e  te  the  property  and 
the  prospeots  for  its  purchase  to  Fr«,   Foster,     The  defendant's 
frlfe  wae  not  requirfrd  to  pay  ^2,25C  for  Js^ro,   Ponter's  prop- 
erty after  an  offer  of  ^^2,000  had  been  aooopted.     Th*re  was 
^ufflci<^nt   erldenoe  heard  on  the  trial    to   sus*ta.in   the  con> 
e?UPion  of  Ui«f  triPl    court  that  th0  plaintiff  had  not  violated 
cny  exprfcaa  or  ijfipJi«*d  duty  he  owed  the  dof*<»ndant. 

The  judgBn^nt  of  the  Bunlolpa?   court  will   be 
af finked. 


'«Axs\«  .rf»i^  ,int%  mitm" 

-'If  A',    T.HO£T 


al  4!'x»i»K    loj.'^  pi   *itf»xCi  asL.t  int-it  Sea  ot  •? 
XU  ^«»«»^CT  '!!;f'x  -•*   "^    -Sub  »li(  leuov   U  fK»il«»«rii  at  mUom^im0 
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ChlCAQC   CITY  RAILW^   Ctifcl'AKYi 
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;ai:AL  i^kok  cikcvit  ccuht, 
COOK  cruFPy, 


MR,    JU^XiCK  tmm  zatLlYlUlI}  TKI  of  in  ion   of  THX<;  COOHt. 

Tbiu   is  nn  flppfrel   frcm  la  judgment  of   the  clr» 
ouit  court  of  Cook  Co  nty  in  fRvof  of  tne  plwintlff  lend 
»S*in8t   th«  d«f«nd0nt  for  th«  •um  of  4'>X0«OOC<, 

Ilalntlff  WRB  Injured  as  the  roault  of  s   ooI-> 
lioion  b«t'n««n  a  otroot  ear  crnd  a  wsgon  gb  which  h&  was 
riding,    in  Aiisliland  arenue,  a  »x^ort  diatanoe   euuth  of  31  at 
atreat,    in    th«  city  of  Ctiicago.      Ashland  avenue   is  a  north 
ajid   south  atraat,   and.  Hat  and  32nd  atreeta   extendi  east  «tnd 
waat.     The  defendant  waa  on  thv  day  of   tiit  accident  operating 
atreet  cara  on   Aabland  arenue  an   two   traoka  laid  down  in 
•bout    the?  c<*nter  of   the   street.     The  weets'rly  trsok  wa«   tha 
8outh»boun<3  track  and  the  easterly  track  the  north-bound 
track , 

Tha  plaintiff,   who  was  16  yeare  of  au:e»   r*> 
tid«d  with  a  jcan  noaed  Sova,   who   conducte«5  a  butci-ier  ahop. 
About  noon  on  Jranw-rv  IP,   1913,   one  Ttaoek,    In   the  courae 
of  hi  a  emplovtnent  for  ^©-ra,   wna  drtyinta^  a   aln^Ie  horaa  wagon 
■outh  OB  Aahland  awenue,   an<i  plaintiff  wrb   ridin^r  -rith  him 
en  the  left   aide  of  the  wagon  eeat.      Although  not   (deployed 
by  aoya,    the  plaintiff  iukd  at  other   timea  acoompanted  Itaaek 
for  the  purpose  of  aidin||  him  in  lifting  heavy  merchandiae 
in  and  out  of   ttie  «a{£on,     vn  the  d'vy  in  CfUestion  the  ]  Iain* 
tiff  aocoiBr^niad  itaaak  at  hie  requeat   in   order  to  h^ip  hln 
handle  certain   sauerkraut   barrels.      Just  before    the  accident 
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oeourrcd  >ta«ek  drcv*  th«  liorte  «nd  wagon  scuthwtat  en 
Axeher  «Tenu«  mnd  froo   ther«  he  turned  touth  on  the  weat 
•id*  of  Ashlnnd  Rver.ue,      as  he  «ptro«ahed  ft  point  about 
300  feet  south  of  Archer  avenue  he  found  that  a  heavy 
aotortruok  wae  standing  diagonally  aeress  Ashland  avenue 
in   suoh  eiHnn(»T  that  its  end  extended  nc^ar  or  onto  the 
•outh»bound  traek.     He  thereupon  drove  the  horse  in  an 
easterly  direction  and  then  when   ecuth  of  the  truck  be 
4y0ve  in  a  westerly  direction  to  continue  hia  course  soufeh 
en  th«  west   aide  of  Ashland  avenue.     As  the  horse  and  wagon 
were  driving  liwjtedialely  south  of  the  east  end  of  the  truok 
and  tew«rd  the  west   side  of  Asr/land  avenue*   the  northwest 
eomer  of  a  north*bound  street  ear.    In   the-  control   of  em- 
ployees of  the  defendnnt,    ©truck   the  rear  end  of   the  wa^cn, 
as  a  result  of   which  plaintiff  was   tJirown  to  thr  jsrround  and 
he   thereby  auetained  injuries. 

The  facts  as  above  stated  are  substantially 
conceded  by  the  parties  to    the?   suit,  but  there  is  much  oon^ 
fXi«t  in  the  evidence  a     to  certain  uaterial  »atters  v/hioh 
Idhe  Jttxy  were  called  upon   to   decide,     i  taeek  testified  that 
he  turned  toward  the  east  to  go  around  the  end  of  the  truck, 
\rt)en  he  was  abeut  100  feet  from  the  truck.     The  plaintiff 
put!?  this  point  p.%  »bout  SO  feet   therefrosj, 

Thwre  t»3   ehari?  conflict   in   tht-*   evidence  as   to 
the  speed  and  location  of  the  street  car  at  and  following 
the  tiwic  when  Itnsek   started  to  drive  around  the  e»9t    end 
of  the  truck,     three  witnesses,   who  were  all   riding  on  the 
front  platfoTTB  of  the  car,   testified  on  behalf  of  the  plain- 
tiff,    <ne  of  thes'^   witnesses   s«ld  he   saw  the  wa^cn   driving 
into  the  north-bound  track  ^idien   the   street  ear  was  at  33rd 

street,    «   distenee  of  naore  than  1,CC0  feet  from  the  point 

was 
where  the  wagon^s truck.     Another  witness  stated  tlrnt  he  saw 
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th«  horse  at:d  wsf-on  turn   into  the  north-bound  tr.>40k   ahen  tbo 
OMT  WHS  350  f««t  away.     }|i»s«k,    the  driTor  of   th«  w&gon, 
testified  that   Ytien  he  drove  Into   the  nerth-bcund  trnok  he 
saw  the  strAst  ear  at  a  dietcmee  of  two  or  three  Moeks 
south  of  hia,     yor  defendant,    the  meiorveimn  testified   that 
he  first  saw  the  waf:on   when   It  was   In   the  south-bound  track, 
about  150  feet  Hway  troa:  the  ear;    that   »h«n  the  horse's 
head  was   swinging  over   towarii  the  uortli-boand  track   the 
ear  and  wagon  were  about  5C  feet  apart.      The  teeti  cmy  of 
the  MOtoraian  hn  corroborated  by   Umt  of  olher  ^ritn eases  T/ho 
were  riding  In  the  street  car. 

There   As   also  tsaich  conflict   In   the   evldenoe  as 
to  the  spe«d  of  the  car  at  ?«nd  just  before   the  tiw**  of    the 
collision;   also   ns  tc    th<f  distance  that  the  car   ran  after 
It  struck  the  wagon,     A  "»»ltness  for  the  plaintiff  who  was 
riding  on   the  oar   said   tnet  the  ear   "never  slowed   down  « 
bit.      Have  no   iAi»  how  fnst  the  ear   vtts  goln^,   but   it  was 
goin^  full    speed,    that   ie,   as  fast  as   she  could,*     Other 
witnesses   said  that,  frwr    th«  tiwp  th«  car,    in   its  course 
north,    left   3Sth   street,    "It   w«a  KOini^   f««t,"      The    t«sti- 
aony  of   the  plaintiff's  witneseea    ia   to   the   fiffeot   that 
the  car  was  goin«:^  fast.     The  motcr^an   testified    that  *'the 
oar  was  drifting  alon*/  with  my  power  off,"    thai  the  last 
stop  Kiade  b/  the  oar  before  the  eollision  was  at  3i>th 
street,    »  distance  of   about  four  and  one-h&lf  blocks  frow 
the  scene  of   the  aooi  ient;    that  between  these  two  pointa 
nobody  hed  signnled  hia   to   stop   the  CRr  ?»nd  he  saw  no 
reason  why  he  should    stop  it  before  he   saw   the  wa<i:on   in 
which  pljKintiff  was  riding  about  to   pass  around  the  east 
end  of   the  truck;    that  he  was  quite  sure  i^ien  h<P   Mot  to 
52nd  street  hf>  hj^d  reduced  the   speed  of  the  car  to  liJ  ailes 
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•n  hour;    that    if  his   car  whb  "drifting  slong"    c«i  12  miles 
ftn  hour  h«  eould  h«v«  atopped  it  at  a  distnuca   cf  «bout 
96  f«at;    that  if   th«  oar  wan  running  at  thft  rata  of  16  ail at 
•n  haur  it  oould  b«  atoppad  wlikin  a  diatAnoa  of  froti  lfi»0 
ta  200  faet« 

Certain  witn«MseB   testified  that  after  the 
aooident  ooourrad  th«  street  ear  atopred  abcut  eppORita  or 
a  ehert   dlataaaa  nortn  of  the  plisea  v-hn^r*"  the  vmf'on  had  bean 
puehed  by  ita   ieip&ot   with   %htf  street    oar,    ^hil  f>  other  wit« 
nasaes   say   that   the  oar   r&n  from  50   to  IOC  feet  nfter  tha 
aolliuion  occurred. 

There   is  a  direat  conflict   in  the  t<?Btin!ony 
£i;iven  by  the  wltneases  on   tii.ese  txaterial   questions.     There 
was  evidence  subctiltted  from  whioh   the  jury  could  find    ti'mt 
the  ear  was  going  at  a  high  rate  of  speed  when  it   «truolc 
tha  wagon,    »s  also  that  the  driver  of   the  wagon  attempted  to 
drive  around  the   stnnling  truok  under  oireuxcstances  which, 
in  view  of   the  apprcaoning  street  car,   constituted  ne|;li* 
genoe  oa  his  part.     These  questioas  were   «  eeulinrly  for   the 
Jury,   pn&  it  was  their  provinoa,  under  proper  instructions, 
to   (ieoide   th<«ta. 

yiaintiff  nmn  ohHrKeable  by  Taw  with  the  exer- 
cise of  rpasonablft  ©are  for  Jiig  own   safrty,    (Tilynn  vs, 
Chicagc   Citj^;  Ky.   Co . ,   25(.    Ill,   46o)   and   if  the  eviaenca 
n«ard  on   the  trial    tended  to   prore  that  the  injuries  ^ghieh 
he  received  were   tiie   result  of  negli^-enea  of  wsmk  (mployaas 

of  tht!  uefaiidant,   or  of   the  Joint  negligence  of   suoh  am-^ 
ploy^ts  and  the  driver  of   the  wagco,    then,    if   the  Jury 
found  that   the  plaintiff  waa  hi^aelf  free  of  negllj.,-«nce, 
tha   defenfiant   cotipany  would   be  legally  liablc^   for   the   in- 
juries,   if  any,    v^iioh  plaintiff   sustained.      The  question  of 
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the  plaintiff* •  contributory  negllFtnoe  and  that  of  thu 

negligence  of   the  defendant's   employees  and  of   the  oriver 

of  the  vagon  were  ()u«stlon8  of  fact,    the  decision  of  wuioh 

the  law  Impoaed  upon   the  Jury. 

It   Is  contended  for   the  defendant  that   the 

oourt   in   ruling  on  the  inetructione  tendered  by   tiae  p«rtlea 

•oflaa)itted   eerlotte  an*?,  reireraihle  error.     At   the  request  of 

the  plaintiff   the  oourt  gave  the  fellovving  In&truetlon: 

•The  plRlntlff   i8  a  eo upet^nt  witneee   in  hl» 
own  bexmlf ,    and  yoji  hRve  nc    right   to   discredit   hl»   tes- 
tliaeny  from  oarrice  nor  faerelv  becauea  he  iss   the  r.-lw.in- 
tiff .      Ycu  tfire   tc   tr^ftt  him  in   the   eame  way  n&  any  oth«r 
witness,   and  eubjeot  hler;   to   the   »«»»«   teeta  ae  are  le- 
gally api^lled,  tc  otner  witn«aeea,'* 

It   i&   iiisiaied   tiiftt   this  instruciicn  is  er- 
roneous in   that  it  in   effect  directed  the  Jury   to    tre»t 
the  plaintiff   in   ine  aam*  way  an^.  te   ejbjsiOt  hiii.   to   the 
•ajae  treeta  a«   s#ore  legally  to   be  aj..plied  to  other  wltneaaea. 
Thie  conteiition   finda   eupjport   in   a  deciaion  of  tiJ,&  oourt 
filed  June  11,   1917,   in  the  caoe  of  iied^ejr  t,  g,  £,  l^.go,. 
It  doea  not  appear,  horeTer,   in   the  Jeeidion  of   the  ;„e(lger 
oate  whether  »ny  other  inatructiona  had  been  given   to  the 
jury  in  that  c»ae  ^'Aiich   tended  to  iHCdlfy  or  correct  the 
error  wnioi:i    me  found   in  the  inatruotion   therein  condentned, 
jsr.  Juetica  Molaoo;  in  hie  opinion   se>id   that  - 

■A  party  Be  a  witneae   in  his  own  oauae   is  re- 
farded   r?l-rf «rentlv  frojss  n    vltnR.%3   who  hss  no    Intn^reet 
in   the  litigation.      The  Jurv   enoul d  h»Te  been  inatructed 
that   thpy  hod  th*   -^i^ht    In    wclf^hing  the   evidence   to   de- 
terisine  nor  Eiuoh  credence  should  b«  giv«n   tc    it,   and  in 
»f»   doing  take  int<-    oon 9.1  r5«r« lion   that,  he   is   the  plain- 
tiff «vid  intereeted  in   the  result  of   th*  auit,* 

The  in struot ion  ooi&flained  of  here   la,   airien 
diseonneoted  froia  otiii:r   Inatruetiona  given   to   tufi  Jur>, 
clearly  faulty. 

At  the  requeat  of  the  dafend&nt  the   trial  judge 
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rend  to  th«  jury  an  Insttruotlon  wlril«h  i»  as  follo«ni| 

"You  are  lnwtruct*d   that   while  th«  law  pM-wlt* 
ih*  flfeintiff   in   the  on»«   tc   teatlfy  in  his  p^jn  >)«hiilf, 
n4iverth9l«ae  you  h».T<p  the  ri^bt  in  weighing  thr  eTid«»no« 
arid  dct-f^rminlriij  how  mucii  cr«denc«   is   to   be  giren  to   it, 
to  take  into  conaideration   tiiat  he  it$  the  plaintiff  and 
inter«otad  In  the  r«9ult  of   the  Buit." 

•*•**  .pickertipD  T.   H/LyA?l\^  coal  C£. ,    351    111. 

25)2,   the  trial   ocurt  g»Te  «n  instruction  to   th«  Jury  a» 

follows I 

"Tho  Jury  are  furtiier  instructed  tbat  whll^  the 
liiw  pfr&'ita  the  plaintiff  in  a  c»»«  to  t<?»tify  in  hit  own 
l^fhnlf ,   nevfff  ti-ielfttSM   the  Jury  hPVf»   th?*    rlgbt,    in   weigh- 
ing? his   evii'ftnce,    to   <:!le»er?;!in«  how  ^mch  credmce  is   to 
Tb«  r.i^'f^f   tr    it,    fsnd  to   take  into  consii deration  the 
fact    that  he   l«   the  plaintiff  and   intfsrcetpd   in    the   re- 
8\jlt   cf   the   eult,    rmd  to   ■--'Plph  hty   tt?gtlffipn|:  hj  th£  aaae 
t^estji  a»  aprl  1  ed  tc  ptFer  witneegee.''* '  "** 

The  last  olauee,   in   italics,    waa  addend   to   the 
instruction  tey  th«  court,   wnd  it  «?»»   insi. ated   that   this 
aiodif ication  rendered  th<?>  instruction   crronftoue,      in   de- 
ciding the  case  the  ^upre^iiie  o^urt  s»id: 

"A  like  inatruction  was  offered  in  l^enrietta 

Coal   Oo.   T.  Jtnt>.rtiD,   2ai   JTl.   4":0,   ^nd   in  ?>'erten8  -7. 
tio'uTh^'rn  Coal    Co,t    ii38   id,   54C.,    and  in   each  ineYance   it 
was  ir3«TfIeT"by  tre  c-txrt  In  the  sanse  p!»rticoln.r  that 
It  was  isocilfied  in  thXa  case,   before   it  was  given   to   the 
jux,¥.      In   each  of   these  carves   it   iiraa  htJld   that    tht»   af- 
f ^fld  instruction  was  prcpcarly  jsodified," 

It  will  be  noted  that  In  thf?  oaeea  last  ab©-?e 

referred  to   the   inetructions   included  a   gtatii«.ent  that  the 

jury  had  *a  right  to  and  should  take  into   consideration  the 

fact   that  he   I?   the  rlslntiff   In   this   cult."      Ti?is   statement 

Is  oaitted  In  the  ln'!!truetion  cc«plain*>d  of  here.      It  la, 

however,    inoluded   In   the  inetrvotion  fiven  at  the  re^rjuest  of 

the  defendant.     The  preolae  cuestion  Inrolyed  here  does  not 

appear  to  hare  been  dcterR^ined  by  the  Supreme  oourt.      '^e  ©re 

inclined   to    think,   howeYsr,    that  no   Teversibl<f   error  was  oo®. 

rnitted   in   the  fivin^f;  of   this  inetructlon.      v^'hen   read  in  oon- 

aeotion     ith  the  inatructions  tmdered  by  U\e  defendent,    the 
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jury  arc  di«fin.it«ly   tcld  that   th«y  «houXd   taXe   into   oonsld* 
•ration  tho  Intnrost  of  the  plaintiff  witness;   that  othorwiso 
his  toattnony  was   to  ^e  troatvd  in   the   sane  way  and  subj  feted 
to  the  same  teats  as  that  of  other  vltnesses  trho  t<*etified* 

An  instruction  was  read  to  ths  Jury  at  the  re* 
quest  of  plaintiff  vrhicn   in   «ffeot  infomed  the  ,furv  that 
it  h5«d  no    rifiit   to   consider    atwt. events  made   by  a  '/fitness  or 
vitnesses  out  of  court   exoej^t   insofar  as   suoh   atat«M%;erits 
tended  to   eff«at  tki?  oredlbiijkt/  of   tubie   «itnesB  or   ^vitnesset 
she  amde   th«£;,      jfjceept  as  applied  to   xne  teatiGiuny  of   tlis 
plaintiff  tlie  instruotion  was  not   erroneous,     ^tate^ents 
of  nrltnesses   out   of   court  are  not  to  be   legiitrueci  &»   admis- 
sions binding  upon   the  interest  of  a  party  who  n.au    in  no   way 
directed  the  moJcing  of   such   statements,     centrally   eTridenoe 
of  a  oontradictnry  stat«jr:«nt  of  »  witness  out  of   court   is  ad- 
aissibXe   aclely  fer  the  purpose  of   snooting   thai,   ^^uea   «^itness 
has  made   statgcaetnts   tending   in   seme  uaterlal   '^^.y   tc   oontradld.t 
his  testimony,   and  wh«re   euoh  witness   is  not  h  p-srt      tn   the 
suit  end  hns  no  apparent   intt^rest  therein  hp.  is  not  peroiltted 
by  the  law  out  of   the  presence  and  *tthowt   the   direetion   of 
a  p»rty   intereated    to   bind   such  pisrty  bv  »nytalng    tirjat  he  may 
•ay  out  of  court;    henoe  the  reaeonaoleness  of   the  rule  «fhieh 
provides   that   txie  contradictory  stateisent  of   such  witness 
made  out  of  court  iaay  not  be   cTidetioe  of  any  f^»ot  in   issue 
between   the  pRrtira   to    the   aui.t. 

.e  are  not  prepareo   to  holes   that   uie  inatruotion 

in  quertion   is  not   erroijeouia  when  applied  to   the  stistepients 

of  the  plaintiff,      ae   do   not   think,   howcYer,    th&f.   th4  esi- 
denoc  tends   to   show  that    the  plaintiff  int'de  ar^y  state  nents 

out  of  oourt  or  on   a  foruer  trial   which  i&aterially  contra- 
dieted  his  ttatljsio&y  giren  In  ths  I&et   trial.     At  a  former 
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trlKl   tht  plaintiff  t«»8tlfi«9d  «»  follow*; 

•<i«     T?ki«B  you  wer«  turning  to   th»  left,  'jr«3I,  h9W 
far  »w«y  was  the  oar  &t  tit^et  time? 

A.      Ateout  four  «r  ftT«  blccka,* 

<n  the  trial  fro*  T»t.ieij  thi»  typitn.!  i«  t&icen 
plaintiff  testified  that  nhen  he  saw  the  car  it  vrat  far 
away,     *«  do  not   think  that  th^rae  etfttCitirta  t>rp  ccntradio* 
tory,      Both   8t»L*M?'«ait»  xurv   well  toe  in  accordane*  witfa  itia 
trutii. 

At   the   rec|ue«t  ct  thf  plulrjllff   tbp  court  in- 

•truoted  the  jnry  »e  fellows: 

"tht  court  Irtetrurts  y»v   thrt   ^Hnile  tfc«  law 
does  not  r»enli^t<»  the  ir^cls**  rf  ^-e  of   npepA  at  "rhich  a 
8tr««t  car  must  ie  run  unc^«r  r'<^cn   circtii-istsnce*,   it  t«o«»» 
however  rennir^  tht*t   nai'^  core  be  OT)«r»t#»d  i^ith  reasonable 

care  so  aa  ts..  r^«''<^«'Kt  theisi  frc-«  injuring  otLere  lawfully 
usinfe:   the   »ir?*f-f.a    tn  -hieh   '^fltld,  cf»r»  nvp  b-'-lng  ot* crated," 

««  tirdnJc  this*  iiistriiotieiri   Is  fairly  »ob,1i%et   to 

•«me   cf    th«   crStloisa-     of   couna^']    fer  defendant,    thoug-'i  it 

ill  net  in   «ub«tBnoe  siisilRr  to  the  instruetlen  the  firing  of 

which  vras  neld  errcr  in   ''{atoatth ,   nt_.  ]jOU,i»  *  |_,  Hj;,  ££.   r, 

i;oblg-»   lis  III.  ?.  15«      In  that,  o»«€  the  aui>r«*i*  court  smidi 

*Thia  was  err^r.     The  ref^ulrewsent  that  ap- 
pellant  siv-ould  give   *»udu  ftXgnalf   to  persons  erodainK  tliat 
•11  fljny  be  otprlsed  cf   the  danger  of   the   crooainp  and 
railroad  tr^ickt*    !-»  con-leK.ned  in  --jui'^^.^c,   r^uri  In^^tcn  end 
<;^uincy  Kailrond  ':'o.,    r.    'Douighertj7~Tto    ill  .    Ss>l'»   lecriii, 
lekin  and  Jao'i"»cnyille   '■'■^},  tqhSqq  .   ▼,    Jiltfaan,    67'  ia,'"7ii, 
find  Chicn|:o  and  Altca  'i-;Fl''Yroad"\:o.   v.   ,'c'.oFAn"iJon^,   1<j6   id,    "** 
'j»l:iat   ^ olgnal  ^''''^iiiAtre' to  Vf*  ^f'iirer.,    and  in  '«hnT^;inner   euch 
Huckout'    waB   to  be  kf^pt,    the  jury  T'frre  not   Informed,    fur» 
tiif^-r  than    t«.«t   they  were   to  b«5    m\nlx  that  all  jalpftxi  be  ap» 
prioed  01    UiR  dani^er  of  the  crcsoing,   and  that  the  ♦look- 
out'  '*jf>a   to  hff  Hficli  f*^   to   <i»ef,    p.nrt  f»s  far  "^s   possible  pro- 
T3Mt   tnivir;-    to   others,      Slth  these   mds   in   vinw,    the  ,1ury 
are  left   to  be  J'.KV'ea   of  '»h«t   «h«ll    h"  th«»   'aign-^le'    and 

the   'lookout,'      i-wt   counsel    Iniiiats   thnt   the   in;.<truction 
lauat  be  oonatrued  ^rith  r^fereno©  to   the  caoe  aotij»»iiy  O'jing 
tried,      Chft   difficulty   ia,    th^  instruction  directs  the    .inda 
of  the  jury  away  Irojs  the  case  actaaiiy  b«?int«,  trieU,   and  al- 
io./*  the.ii  to  find  the  i»pr'«l^>nt  guilty  ef  nefrl  ii^enee  on  n 
grovmd  not  charged  in  the  deolaratien," 

in  the  coble  eaae,   aupra,    the  ,]nry  v?oro  itold  it 
WHO  the  duty   of   the  defendant   to  give  certain   Signals   ao 


tlxat  pcreona  orooaiug  «.  r«ilro»4  traek  nigt?!  'b9  Appriecd  cf 
datiger*   etc,     TMt  inwtruetlcn  imt  propvrljr  hctld.  b»d  for  th« 
rca»cB  thMt  th*  pl»intiff  did  not  r«ly,   in  V«i»   d«el&r]»tlon» 
upon  »  failurt  or.   the  pBt-i   of  the  defendant   tr  p^rfcra;   auoh 
duty»   ano,   further,    that   the  in»truc*iioa  required  the     glYing 
of  •IgnMle   sc    tthm.i,  "nil   »ii^t  te  npj^rised  of  %h«  cangei:-  of 
the  ttrosttiug," 

Th«  Instruet^on  here  under  ecnsideraition  i« 
•eaeviukt  vague  ia  tL&t  it  Informed  the  Jarv  tiiet   V&e  cars 
rxmriin^,  in   the  public   etrecte  wfcre   to  ^e  operated  with 
reaecn^ble  care  no  ne    to   'prevent   thma  from  Injuring  others 
lawfully  aain»    the  street*, *♦     StMndlajj  mloae  thia  Language 
night  b«  taken   to  aican  thai  if  the  defendftnt  had  oyerfttaid 
ita  oftre   witii  reasonable  cftre,    thts  injurifve  to   the  .'pi  h  Lr tiff 
oould  hnv©  been  avoided*   but  mimi  the   iJist ruction  i«   i-sad  In 
connection    ?ith  liaetriictloiie  4©  an;5  60,   given  ^t  the  refjueei 
of   the  defendant,    «c  do  not   think  tiit  jiiry  w"re  mloled  by 
the  langange  of  twe  Inatruction.      jne  cf   th<cae  two   initrun- 
tione  in  »ulbsti«jic&  lafoiva^d  the  jury  t.ciat  if   tine  streftt  ear 
ime  operated  'sitr^  ordiaar;,'   sAre,   ana  tii&t   tiae  wagon  in  wtelcli 
pl».intiff   JMLe   ri'-iin^   sraa  driven  or,   tJn«  trj»ek   in  front  of  th« 
oar  »o  saddenly  thnt  the  jiotorsiaM  had  no  opportunity  tr/  the 
exeroiee  of  ordinary  care  and  oautlon  to  avoid  injuring  the 
plaintiff,   then  defwdant  waa  not  liable.     The  otxaer   instruc- 
tion told  the  jury  that  the  crrw  of  the  car  were  net  required 
to  exereiat  the  higheat   degree  of  carp;  to  j»void  injuring  the 
pl&inliff,   and   that  if   tne  oiotormen  in   ttts   exercise  of 
reasonable  care  did  all   that  he   C{?ulcl  tc   ©veld  the  accxdent 
M  soon  as  it   eas  apparent  or  aso«i;rtainable  tc  hxm,   in  the 
exeroiiie  of  ordinary  oare,   that  the  plaintiff  wb.9  ?^ettiag 
upon  or  near  tae  track,    then  the  plaintiff  eculd  riot  reaover. 
These  witu  other  Instruotions  oorreotly  informed  the  jury  as 
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to   th<9   duty  vrhloh  tiia  law  irupcuflied  upon   thft   i!©f «rifianit' a   h^c- 
rants  under  the  clroumstftnceii  ii,^t«ndiiit*5   the  aoeidftnt,   au4 
It  iii   :U«»wr  frGii  the  number  «nd  length  of  tiiiB  e^ivan  in- 
ttr^ictiona  tixwt    the  Jury  ««r«  aot  ni^lnd  by  the  instruction 
ootaplaiined  of. 

3ub«ta.r.  tXaily   th«  ^sdi&vi  ari»\««r  rany  t><«  ;&.T'.de   ta 
the  criticiacsi  ©f  glTen  instruotion  I'o,  2S« 

Complnirit  io  made  of    the  action  of    tu«  Xi'ied 
court  witji  r«ff^ii'«nc«  to  ruli.  ,  a  oa  otiier  An  struct  ianu,  a»    to 
which  WW   tiiink  no  xevci-aiwle  trier  wntf  autii^^ittwd, 

Tin-  a*«»«  hat  be^n   triad  twice,      Fcrty-twc   in* 
8truction»  v/er*  read  W  the  jury,    ^i<ji.«f  of   s,ij.«i*i,   leiietijjr,   but 
vlien  all   are  read  together  'w«  tiJiiik  thts  Jury  wyre  n©&  ai:al«d 
by  euch  inf^ccuraoieii  ther«in,    if  i»tiy,   &»  -uuv^^  u^oii   •ij.aoo.aaed 
by  oounssel. 

A  juror  wno  eat  in   tije  trial   did  liOt  uiscioee 
oil  exaf'in.ution  before  he  ^vws  accepted  a«  &  juror  to   tr/   the 
i»«uee  thett  hie  wife  had  tu^t  witu  nt:  JieciUent.  on  a   i-j^uf;wc4lk'< 
The  juror  wi«e  aek^d  t^Kether  he  or  ai^y  af  hi»   r(il»tj  v&e  hRti 
ever  been  in  f.   strfflft  cutx  Mooider-(i#   or  vbeth^r  iit;  &>,■  eny  of 
hie  fnxniiy  hfid  been  int^vreeted  "in  &  anam  of  thia  kioc**     The 
Juror •»  miewere   fco    lh«»e  tj><«etions  wer«  ir.  ti:e  o^igMtive,     The 
aff  it^avittt  reed  its  au;  >(?rt  uf   th*;  i»oiior   do  not  cUscloce 
thnt  the  Juror*s  answer  to   the  firet  queetica  %/a«  uiitrue. 
I'he  Affidavit  ooee  enow   tbat  ti^e  Jurer'e   urife  f^ad  injured 
iQ  a  eidevaik  resident*   &uu  thAt   bhe  ht^d  i>utvI«!U  h  ci&ijs 

e.ri»lng  th«»refroifc  with  the  city  of  Ciiit^sgo  for  iiswO,     it 
cennot  b«>  eeid  th»t  the  Juror  wsa  oajled  upo«  to  diecloce  the 
fact  of  this  aocldent  «rii@n  !a.e  imts  aeked  the  latter   4u^'<Q^l<^n* 
The  jiiror  »ight  reftaonably  have  concluded  tiiat  the  er4ree»ien 
*lt)  a  CMSe  of  this  iciud'*   refericea  to  a  cafie  inTclvinit  a 
etreet  oar  aeeident. 
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The  JudiPjBwt   In  fovor  of   th«  pX^intlff  is  for 

the   9u:j   of  ^lO,tCt#    i'^^  i^   -i-^   ir:«;latta  ti^ot   thie   ia   exoestlv* 

eoetpt^&JiGtioc   for  tbe   injuries   reccivod«     ilairjitiff   w».«  18 

y«ftrB  of  &t>('  (^^   ^''6  ti^e  hf^  iraa  Injured  nud  px-icr  thereto 

h«  ^ytiS  beelthy,      ^o  »   result  of  th©  injur! «;»*  li«'  icoeirod  h« 

vftii  !,«]•,, tjn   to  b  heofitel,    aj^re  it  ^^ft*  found  th!!*t  he  L<td  two 

lioad  wc>ui)it;Ii«;    ont^  of  «u6)i  wounfJa   tvent   dcii«h   tv   th(^  bene,    »nd 

rn  attanjintj  phy»iciar#    i^thted   that  "bsfoaufc**  of  e*txtftin   ajcsp- 

tcno  it  va»  det*r»tin«<!  thot  th®  j.laiBtlff  wee   $xjff*^7ijsg  frc« 

a  httojtrhag©  wit), in  %hH  eknlT    cft"«.liv,     A   aurgicRl  operation 

kncvw  »a   tr«pfjjiMltt;&  mub  p<»ff or-neo,     '"Ids   oj>«r*!tiori   i&  de«- 

cri%-.:  »:.  fo7lc'*»: 

"Thr'-'F.  Lcl.tB  ■wisre  boresfl   io    the   j-kull ,    cn«  in 
frent,   one  at    the  top  anO   tii«   cthfl>r  b«nind  tJae   *ar.     Theoo 
■borintft   w*.  re   tLe    rntiy    j.-cir.ts   tcr  a    JsWil-clrcul?!?'   t-ut 
frc'i^  the  K!id<il«f  of   the  «yf.oma,   «.  j.-'clnt   in   front   of  th« 
ear,    cuvv.-*'*  uti-.vArcS3   ovtr   th«s  frwitr  F.-nd   '-xi'Ung  nt   the  baao 
of  the  faftBtoid  prcceee    (Iccatt^d  b«?hind  th«  oajr);    after 
vua^  i.nt    ti.ifr-  cut   t.h«-    taftP    of    ih%  flRp   thus  aftde  wa.s 
nicked  a  litUft   snil   th«  flap  prird  eptn  until   it  brcko 
j^t   it«   brtfc*.      All    ti..e   t.Aiilci©  of   UiA:   Bkull   •»«r«  out 
tiiroui^.      A  blcod   <il©t,    fceigiiag   aTaout  a«   ouucft,    caused 
by   b   :v'*j.t'jir«   oC    VL»-    ,.i«»ranijj.A^a   f^t*.t-:tr- ,   'whs   r«'-;cv«d,    psck- 
ing   Interted  to  prevent   furtii«»r  ftetorrhfttse   «»ci   the  flap 
cut   in    tiift   »kull  reilseed  witi-   Uis   «nd  of   th^^  pacVinn; 
"brcuij.ht   cut   through  one  of  the  trt:'.nin«4  hcJ^fS," 

rinlntlff   r«iai»in«d  at   the  hoepltal  aoout    three 
weple  .and  return«<5   thores^ftf-r  for  dreseing*,      ?be   t^vidance 
tends   to   |.roTe   that   follewlrjg  the   ep«r»ti&n  «nd  uv   '^'^    the 
ti««5  ef   the  trlwl    plaintiff  hao  auff?red  fro  j  a  n«eiofei»  of 
the  skull  bone;    ths^t.   since  the   aat«»  of  the  aoGi(2«tnt,   the 
"plmlntlff  haa  \>e*r5  euTsjeot    to   tpller^tie   eelauree  sad   that 
th*»»e  &.tt».ck»  ^*re  enused  by  the  ln,1uTlts    is^tioh  plaintiff 
receiTed.,     Thfre  i'*  alec  eTlcience  iu   tha  record  which  tcnde 
to   thevf  that    the  a^jility  of  the  plaintiff  to   ear-i  -i  liveli- 
hood woe  eericualy  affected  by  the  injuriea  which  he  aua- 
tained.     ?he  amount  of  daoaaj^ea  awarded  by   the  verdict  of 
the  jury  la  high,   but  not   ao  suoh  »c   aa  to   indicate   that 
the  Jury  waa  actuated  by  iaotivea  of  paaaioa  or  prejudice 
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wi»«n   it  awarded  tiiis    num   to    tix^f  plairtlff.      if   tfae   t»f«tlBiony 
Of  th«  vltne»e«j«  for  rX?»intlff  be  tru«,   ther,  h<»  h«»j   eastalncd 
ijnjurlfja  which  are  B»arioua  in   th«ir  n<«tttr«  warid  which  Asgr 
r<»n4er  iiij;.  »n   inrtiiid  for  Uxm  TmMin^er  uf  Ui«;  life. 

7h«  jud(jtt«nt  of  tii«  cirouit  Uourt  vUl   b* 
«rfirmtd. 
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Appellant 
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CinCwIT   CCUHT  OJ"   G0031  COUUTY. 


On  Appeal    of  B,   «^tTIJL!2?,      ) 


/ 


UK.   JTJ3TIC1  D^V>m  HRT.IVSRST)  THl  OPINION  OF  THE  COURT. 

This   is  pn  appeal  by  the   defendants   from  r.n 
interlocutory  order   of   the  Circuit   Court   of  Cock  County 
denylnt:  n  motion   to   dissolve  an   injunction  which  had  Ijeen 
entered  in   the   cause. 

It   ia  contended  by  the  defendant,   B.  Handler, 
that   the  injunction  shculd  have  been  uissaclved  for  the  reascn 
that   the  araended  bill    of   complaint   shows  upon   its  face  that 
the  coHiplsinantB  were  not    entitled  to   the   relief  prayed  for 
in    the  bill. 

In   the  bill    of   complaint   it   is  alleged  that   th« 
complainants,    D,   i,«zcr  snd  A,    Cohen,   were   engaged  in   the 
bekery  buainess  in  Chicago;    that   in  August,   1916,    tixey  made 
a    atstement   of   their  business  affairs   find  fincncial   conditions 
to   the   defendant,    p,   T!an..Ui^r,    for  the  purpose   of   obtaining  a 
loan  of  money  from  hiit;    that   in   the   same  month  the   complainant* 
delivered   to   defendant,   Hanvller,   a  pr  missory  note  for  :J600, 
payment   of  »vhich  was   seciired  by  a   chattel  mortgage;    that 
thereafter   this  note   was  paid  and   that   the  complainants   de- 
livered tv/o   notes,    one  for  $200   and  one  for  #300,   bearing 
the   endorsement   of   the   defendants,   Gornisu  and  Rubenatein,    to 
Handler. 

The  bill   alleges   that  Hendler   secured  a  judg- 
ment by  confession   in   the  Ijunicipal  Court   of   Chicago   against 
complainants  for  the   sum  of  |582,50,   being   the  amount   due  en 
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the  two  notes,  including  interest  and  atT-ornevB  fees;  that 

thereafter  on  NoTeniber  25,  1916,  the  oomplninants  fjl-^d  a 

petition  in  the  lAunioipal  Court  to  quash  an  execution  which 

had  oeen  issued  on  said  judfonent;   that  the  court  oyerrnled 

a  motion  tc   ouash  the  execution  and  that  complainants  prayed 

an  appeal  fro   such  order,  which  was  allowed;  that  through 

error  the  order  denying  the  motion  to  ouask  the  execution 

was  entered  of  record  in  the  followlnp;  words  and  ficnirea, 

"t»,otion  defendants  to  yacate  judgment  of  >To- 
ycicber  22,    iyi6,  overruled  bona  ;;^faOO,uO  in  50  days  bill 
of  exceptions  60  days," 

It  is  also  alleged  in  the  bill  that  Judge 
Martin,  who  entered  the  order  in  question  "is  no  longer 
a  judge  of  the  said  court  and  that  it  would  now  appear  that 
the  judges  remaining  decline  to  as  mime  any  power  to  act  ujion 
said  cause  and  said  improyident  order  whereby  your  complain- 
ants could  secure  the  entry  of  a  proper  order  upon  the  ap- 
peal and  therefore  your  complain ants  say  that  they  haye  no 
adequate  remedy  at  law  against  the  conduct  of  said  B, 
Handler," 

The  bill  alleges  in  detail  that  because  of  the 
alleged  error  of  the  Clerk  of  the  Municipal  Court  the  com- 
plainants were  unable  to  secure  a  reyiew,  in  the  Appellate 
Court,  of  the  order  of  Judge  Vartin  "oyerruling  the  peti- 
tion," and  that  Handler  had  threatened  to  brin^  suit  upon 
the  appeal  bond  which  had  been  filed;  that  more  than  thirty 
days  had  elapsed  from  the  time  of  the  entrv  of  such  alleged 
erroneous  order  before  complainants  discovered  the  error  of 
the  clerk. 

The  bill  of  complaint  is  insufficient  on  its 
fpce  to  authorize  the  order  of  injunction  entered  by  the 
Circuit  Court,   It  docs  not  appear  in  the  bill  what  allega- 
tions were  made  by  the  complainants  in  their  petition  to 
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quash  the  execution  issued  on  the  Judgment  of  the  Municipal 
court.   7or  aught  that  appears  the  petition  may  hare  teen 
wholly  defective,  and  whatever  the  merits  of  the  controversy 
may  be  with  reference  to  the  alleged  error  of  the  Clerk  of 
the  Municipal  court,  before  such  error  could  have  heen  cor- 
rected the  petition  should  have  shown  facts  which  would  au- 
thorise the  Uiuilcipal  Court  to  amend  its  records. 

The  alleged  error  in  the  entry  of  the  order  in 
the  Municipal  court  was  one  which  that  court  had  full  power 
to  correct^   It  is  quite  true  that  the  court  would  not 
have  power  to  malce  a  substantial  change  in  its  original 
Judgment  unless  such  change  was  made  within  the  statutory 
period,  but  in  the  application  of  tnia   rule  to  the  facts 
as  they  appear  in  coiaplainants*  bill,  no  change  in  the 
judgment  of  the  court  was  required.   The  complainants  do 
not  seek:  to  change  the  order  which  was  actually  directed 
by  that  court,  but  to  require  the  records  to  spealc  the 
truth  with  reference  thereto. 

The  contention  of  the  complainants  here  is  that 
the  Itunicipal  Court  had  no  power  to  change  its  order  after 
the  50  day  period  Imd  expired.   In  this  tney  are  in  error. 
The  alleged  error  in  the  order  ^sma   of  a  clerical  cnaracter. 
The  allegation  is  that,  the  order  appealed  froa  should  have 
recited  that  the  motion  in  the  liunicipal  Courtto  quash  the 
e:cecution  was  denied,  but  that  through  error,  the  order  in 
fact  entered  vas  a  denial  of  a  motion  to  vacate  the  judg- 
ment of  l«cvember  22,  1916. 

There  are  no  allegations  in  the  bill  fron^  which 
it  may  be  inferred  that  the  complainants  were  not  in  fact 
guilty  of  negligence  in  failing  to  be  apprised  of  the  form  of 
the  order  which  was  entered,  but  waiving  this,  we  are  of 
opinion  that  the  error  oould  have  been  corrected  in  the  Ifcu- 
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niolpal  court  by  motion,  even  though  30  days  had  alapsed  be- 
tween the  date  of  the  entry  of  the  judgment  and  the  time  when 
complainant*  were  informed  of  the  alleged  error  of  the  clerk. 
Stated  diff ereatly,  it  is  appr.rent  en  the  face  of  the  bill 
that  the  coaiplain«nts  had  an  adequate  remedy  at  law. 

The  bill  of  complaint  alleges  that  the  judgment 
of  the  Municipal  Court,  which  is  sought  here  to  be  set  aside, 
was  entered  by  congession.   If  the  notes  upon  which  the  judg- 
ment was  entered  were  in  part  without  consideration,  or  if 
they  had  be«n  in  part  paid,  or  if  the  transaction  in  which 
they  were  executed  was  pertly  Illegal  because  usurious,  the 
Hunlcipsd  Court  had  ample  power  to  give  the  complainHnts  every 
relief  which  they  seek  to  obtain  by  their  hill.   The  law  gave 
them  the  Tignt   to  iiicve  in  the  Hunicipel  court  to  quash  the 
execution,  or  to  v?.cate  the  judgment,  and  if,  on  a  sufficient 
showing,  the  jLunicipal  court  abused  the  discretion  which  the 
lav  vests  in  it,  then  euoh  abuse  cculd  have  been  corrected  by 
appeal  to  a  court  of  review. 

jfe  knov/  of  no  reason  why  any  judf:e  of  the  Mu- 
nicipal court  did  not  have  legal  authority  to  entertain  a 
motion  to  set  aside  the  Jud^^ent.    It  is  asserted  in  the 
bill  txxafc  "the  judge  remaining"  declined  to  aaauiiie  any  power 
to  act  to  correct  the  alleged  error  in  the  order  entered  by 
Judge  i^artla.  ^j/e   are  not  certain  as  to  just  what  is  meant 
by  this  assertion.   If  counsel  means  that  all  of  the  judges 
©f  the  Municipal  court  refused  to  act  In  the  matter,  then  his 
bill  fails  to  8ho«r  that  he  had,  by  ifiotion  or  in  riny  ot.her  le- 
gal manner,  requested  any  judge  of  that  court  to  correct  the 
error,   tfest  Chicago  park  Comxniggion  v.  Boal ,  232  111,  248. 
The  oomplainantt  were  not  prevented  from  obtaining  relief  In 
the  kuniclpal  court  through  any  fre-ud,  accident  or  misteJce. 
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Th«  law  gave  tl^effl  an  opportvmity  1>y  proper  proceedings  to  pre- 
sent  their   defenses  in  that   caurt  and  by  appeal   to   correct  any 
error  which  might  hare  "been   oonjiitted  in  any  of  the  proceedings 
to  olotain  or  vacate  judgment   upon   the  notes.      Under   such   cir- 
cumstances a   court   of   equity  will   not   offord   coopl-iinants  any 
relief.        CosgroYe  v.   City   of   Chicago.    235    111,    356. 

It    v/eE  held  in  Tal ln:an  v,   £eclrer,    85    111.   183, 
that  a  court  of   equity   uould  grant   relief  against  a  Judgment 
at  law  only  in  cases   of  fraud,    accic>ert  or  mistake,   and  in 
■uoh  oases   only  where   the  party   seeking   such   relief  has  used 
the  highest  degree  of   diligence  to  prevent   the  fraud,   acci- 
dent or  Qiistake. 

It   is  contended  by  counael  for  ciwsplainant   that 
this  appeal    snould  be   dismiaaed  for  the    reason   that   the   record 
filed  here   does  not  disclose   that  an  order  wss   ?>ntered  of 
record  in   the  Circuit  court  allowing  an  appeal  of  the  cause 
to   thi3  court.      The  record  does  disclose   that  the  complainants 
prayed  an  appeal,    and   this  prayer  was  followed  toy  the  filing 
of  an   appeal  "bond  for  costs.      No   order  of   the  Circuit  Court 
allowing   the  appeal   was  necessary,      Iroquois  Furnace  C£.   v. 
Kimtoark,    85   111,   App,    404. 

The  order  of  the  Circuit  court  denying  defendants' 
motion  to   dissolve  the   injunction  is  reversed  and  the  cause  re- 
manded to   the  Circuit   court  with  directions  to   sustain  a  motion 
to   didaolve   the   teaporary  injunction   and  to   dissolve   the   in- 
jtinction. 

ORDBP.  HEVmSED  AI:d  CAUSE  ESj/ANDUD 
WIlH   DIRECT I0N3. 
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ComT»laianuit  fllcA  hit  bill  tta  the  ohmncwtj  sid* 
•jTAlnst   the  defends^nia,   John  ItA^isl  and  Anril*  K«t«ir.el ,   husl>and 
an4i  >if«,    «•>  In^  among  oth«r  ibinc*  that  d««da  oonveylng 
eartaln  real   astatt  to  Annia  ?^agal  >ie  ••t  (ttide  and  iha  in* 
t«raat  of  John  JSagal   therein  ^«  aul>Jr^t«d  to  %iX9  pajreient  of  a 
Jud4ptant  had  by  ecr^plainsnt.     Upon   rcftranoa  to  a  santar  in 
ehanoory,   evl'jsnca  was  haard  and  a  r«po rt  laada  and  a  deoraa 
reeojuaiandad  in  aooordanoa  vitlt  tha  j^xayar  of  the  bill.     Upon 
haarin^  of  axaoi;tion»  hafora  tha  ahancallor  tha  aaaa  wara 
OTarruled,    tha  naoter'a   rapojrt  afllrmad  and  a  deorae  antorad 
in  aaoordanca  with  tha  raooaiaandatlOQ,   froA  ^ieh  Annia  Kagel 
has  appeal ad  to  thio  oourt, 

Tha  aaliant  faots  aa  found  hy  iha  maatar,   and 

vhieh  ara  not  sariouoly  in  eontroTcray,   tif  that  in  ootoher» 

191St   th9  Qdnplalnaint  and  John  T^agal  v%f  aagagad  as  00- 

rapair 
partnart  in   tha  aatoaoblle/buainaoa}   that  Bagal  «ontract<td  to 

buy  the  husiaass  fr«ra  aamplainant  far  #1,750,  paying  |5C0 

oasu  and  tha  h&lanea  in  notes  saourad  hy  ahattal  sortgaga 

upon  tha  buaineaa.      In  January,  19  8,  John  Koffal    »nd  Annie 
Sagel,  hla   *'ife,   purob.iisad  fa*  ft6,700   the  real   aatate  dea- 
srihed  in   the  bill   of  oomplwint,   and  beo^mo   seised  of  the 
sam«»  as  joint  tenanta  ^^nd  do^  as   tenants   in  eotmcn,   and  on 

Ftbruary  3,   1^14,    »o  o^med  the  property  aubjeoc   to  an   a«« 
ouabranea  of  |a,5&0.     On  9X  about   UUa  data  John  Magel,   da* 
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sirlni;  to  ))orrow  ^600  upon  ihie  r«al  «»t«t0,  rvg^uasttd  hit  wli:« 
tw  join  with  hln  iM  li  aujctfit^*  tJii«r«ea  tu  ■•ouxtt  xh»  «««•, 
but  «li«,  lor  tAe  rMfcaon,  »«  «li«  0Wt«a,  that  h«  JbB.d  lost 
o«n»i&«z%bl«  none/  In  t»a«l»«iiB  pr<.>paHxtl«iii»,  rttlttii«4  tv  Joia 
witli  kla  in  th«  aart§as«  ttiiX«sa  h«  wuaXd  (»!««•  t<i«  title  la 
hMX  mumm       Thnr^vpQu  MtttffX  And  hla  wlic  •;  Miut*!  taelr 
Joint  pr«nl8»ory  aw  to  for  #600,  «aA  also  »  truiit  dood  oun- 
frying  Mkld  prcBlsos  to  ••oaxe  th«  i^ngrntnt  of  Mdd  nctto) 
tbo  not*  w&«  doJLlTorod  %•  t&«  3t«i«  BftnJt  ot  ChloagO,  whltth, 
p«ld  to  Jolui  A»e«^  ^h«  sai  of  |600*       Th«  ATldeiwo  Br^ovo  titf^i 
•«1is«qtt«niiy,  .on  k&jf  5,  1914,  tm     iiOO  n<ut«  was  pikXt  and  th* 
XioB  of  too  trust  d««d  r»X«ft««d* 

Qa  %hm  Muao  dttjT  t)u»t  tUo  note  for  |iOO  and  tlM 
trust  dooO.  aoourln^;  B^mn  woro  oxoouiou,    th^^t  is,  on  Fobruary  ^» 
11^14,  iTsr  tiiO  rurposo  &£  Testing  tne  ontire  tltlo  to  w&lA 
pr«ala«ii  in  j>nnl«  ii»g«l,  she,  v^lth  itox  hvusband,   John  Kfi^sX, 
•xeetttsA  «ind  dellToro  -  ft  qultoliiita  dood  to    AH^st  tt*  JSiiolm* 
it  furtiior  ttppaars  thiit  £,'imim  t^ad  wii^o,  on  lotouforjr  4,  1914, 
Aaljir  eonrojrod  said  ro»l  •i^.t&to  toj^  «auiltolct>iia  d««d  to  «jirjd« 
ltog«X|     tlittt  no  oonfiidoriitlon  p»»»«d  frosa  yinoim  to  ^oim  li4M3:al 
and  ^anlo  iiagol,  ^id  no  oonsl donation  tir«a  'Oftalo  8«gel  to 
i^^ia,  oxoopt  tiiO  oonsidsr i-tloa  aUiTO  Tmitjrfd  to,  ntmmJL^, 
the  Joining  ol  i^naio  A«|;«l  la  Xhm  tront  d»«d  to  ssouro  the 
not*  of  ^ftOO*       it  also  Appoiurtt  tf^at  «t  this  tins  this  sas 
ths  only  property  ownsii  by  Joiin  Ust^sl* 

Sa^as^usntljr,   in  i^prll,  Xtl4,   John  fisi^sX  eXossJ 
up  ths  buoiiioss  and  vonAsrsd  tuo  ksya  to  soapluiaaat,  ststiag 
that  hs  ooold  not  sarry  on  the  t»aslnsas  loni^sr*       iLi^reaJrtor, 
in  kay,  the  soogylalaant  sxesuteu  a  release  sf  tifxe  lien  of 
his  emttsl  aortfags  and  reoeirsu  tnersfor  the  9xm  of  ^^00 


Sti 


i^fi0i 


ibUttXn 


>.^^%om  9di  til  atlA  Aikf 


la  9mak^  Mid  r«i.«»s«  rMitiac:  thtit  th»  iiot««  h».A.  b««a  d«- 
«iar«(l  du«  uji4«r  Van  tarns  <it  »Aid  aortstig*  on  aottauiii.  o£ 
d«pr«oiatiua  »jid  «»»t«.       Out  uX  tJUis  «ub  'i^n«  oiiiaplalikiat  pnii 
i&8  ysst  dua  r«nt  i:tfX  loi*  prfiaJL««s  oooaiitd  by  |{«£«i»  tittd 
•r«dit«4  tii«  n&fn  v^ik  %h0  kMii.Xtyu»««       it  waa  tii«  undtra^audiig 
•X  th«  p&rtiM  cit  thlB  ti««  tia»t  ti^«  r«l«aBo  vX  ta«  lita  of  th« 
ohattel  ^awitgag«  riid  tii«  aoa«ptaiM«  of  in*  sua  of  v;^0  waa 
witnauie  prajudloa  Xa  th9  ri^iit  aX  tJaa  ooagplaiaaat  to  atijr  oXaiaa 

J^JMraaftar,  on  ^ona  ii4,  1S>14,  ooapliilBant  ofeiaiaad 
a  ja«%Bi«nt  aa  thaea  notaa  in  i^a  MaaloirM^  Qaart  far  tlui  aua  of 
|9t9»       Bxaeutloa  a^^a  i^wiad  but  returtMd  in  Ootabar,  1^14, 
no  part  aatlafiad*       On  Jbaaaabar  16,  Xl»l4,  Jo1*b  iaut^'«l,  tuidar 
axacivination  oa  patitlon  for  eit^ktioa,  daaXiira<a  ha  kad  a<.) 
propertjr  la  iaa  oitjr  ol  Ciiiaaga  eubjeat  to  axaautiuu* 

Siao  laaatar  fuund  th&t  thaxa  aaa  atlXJ.  dua  ^i.d  oziittid 
iiia  aaa  of  |f^tt»  Aitti  ictarcmt  ^rata  thm  daiba  C'f  Judt^vat;     j^a 
alaa  faaaiA  tJunl  tiia  traaafar  aharab/  titxa  to  tae  |-:roi)arty  wma 
pX&Q9A  la  Aiiuia  iUa^al  hAA  ta«  axi'aat  oi  pat  ting  Jaha  Jaeo-'^'s 
property  oat  of  ti^i  raaa&  of  tila  t^Mia  ora>^itara,  i&ufi  thut  thaaa 
aoaTayaaoaa  undar  auaii  9irit\m^uii>.jia%9  «!-ara  px'aausiptiTai.y  frauds 
alaat,  aad  aa  to  aradltora  wnosa  oXalaa  war a  ^a  exl»tauoa  ^t 
tha  tijaa  of  auatii  eunyayaiiaaa  wara  v^ld* 

Wa  haTa  ao  dlfii^oi^ty  la  ooualuding  frou  taa  oaooB* 
troTertad  faata  tnat  t^a  flndiag  vf  tiia  naatar  aaa  rlirat  aaA 
tbat  tha  daaraa  la  aaaord&oaa  'i^itK  iiJla  raaottttand&tiaa  ahviuld 
>a  afiizaad* 

At  taa  tlAa  ox  ti^a  atta^iytad  oonTayaaoa  to  hi» 
wifa,  John  J)aKal*a  iiitaraat  ia  taa  raal  aatata  was  <>vrth 
approxiiaataly  ^S.^O*       ^t  %hi9  tf«a  ka  waa  Indabtovi  to  tiua 
ao<fiplala&nt  to  tha  anoont  of  |i,>&60  upon  nie  aotaa.       Th9 
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oooTo/Mio*  to  hia  wi£«  «ra«  in  Jf««t  withuut  .ujcgr  Bona/  qoH" 
•iA«ratiioti«       I'JBM  ttTida&oo  »i:i«>wi  u^^t  ta«  «l>uU  wulioa  «»• 
borrow«<^  on  ti4«  joint  not*  itiiA  truitt  dood  w^s  {xilA*       au-i1« 
B«f:«l.  d0«ft  not  olifciB  to  Icmrm  p&id  tnno  »«nio,  «iud  xt  dooa  not 
apyoar  that    .t^o  9«rto6  with  auythine  **^  ▼e^i.uo  wli«t«T«r  in 
oo/>0i&«r«ition  i>£  joining  in  this  tru»t  dood}     it»  lion  nao 
boon  roXo&oou,  oo  lh»X  tiie  &xitiro  trouoaotion  batwoon  iibo 
doiou4«jita  to  tuo  bill  t^rol/  oifootod  tuo  Witiidrawal  jtrou 
John  ii&foX  oi  proi>«rt/  wliioh  hio  UioA  oxoaitor,  tko  oompluin- 
untti  was  e  .titxou  to  itoTO  euto^ootoa  to  pikyaont  oi  t.io  in- 
dobtttcUiooa  duo  iila*       Undor  aiail«gr  oiromatanooa  t^o  oonrtA 
liaTo  in  vmay  in«t«inooo  doolt^rod  ouoh  oonTojf»noo8  void*     iotong 
muoh  oaaoa  mto  i^%iiy»n»  t.  ^ixxaatit.  66  IxJ.*  &^i^;     aor(U>n  v» 
■faL«»jifftOxdB«  114  J.11*   lib;      -Uiiridaon  t.  j^arjMi.  14^  111.   li^9ji 
ILoftnard  t.  Uurran.  ^tf  Xll«  lii£« 

1!JiO  oa«o  laat  aboTo  moiitioaod  i«  tun  aut^iity  in 
aaawor  to  t^u»  ai^gootion  of  tue  i^ttornoy  £or  t^io  ^i^pollftnt 
tJftat  iiiaoXTone>r  ui'  volin  liagol  cinot  bo  oiiown*       ^^8  waB  isnid 
in  th«>t  ouao,  aotoal  iiik.oXTon«|r  ia  not  noooeoarjr  in  urdor 
to  r«n  lor  a  Tulunt&ry  oonr9/anoo  TOid«  «vnd  it  wao  thero  said 
to  bo  ta«  BOttlovi  rolo  that  It  a  poraon  le  xtorgoijr  ixidoutod 
and  aaxoa  a  Yulnatary  oonTeyimoo,  and  aiwrtljr  tixfi^roax  ter  'oo-> 
ooaoo  innolTont,  it  ia  proper  to  set  aaido  ii^o  o<»BTeyaaGO 
em  irHudulftnt.       iitouji  Y*  Yfeiilngoa.  196  iXlm  is^* 

<^o  aro  not  ikoldin^  tkut  aiaply  booauao  of  th«  ro* 
leitioaalxip  botwson  tibMO  ttet  a  tranoaotion  botw^oi^  Auso^^nd 
and  wifo  io  Toid.  but  it  h»»  b«on  Xroiuoutlgr  iioxd  ^uat.  thio 
rolationahip  HbwtiXA  bo  aorutiuiaou.  oXoaoly  ic  dotenainiat^  tiio 
oharaotor  o£  tranoiMi»ti.ons  vtilati.  iw-ytvi  tko  olfoot  i*t  woridag 
a  Xroud  ui  on  erotUtora*       ^>*ao.Maaa  ▼•  i>iartin«  i3»  ill*  4*0. 
Xlioro  ia  no  morit  in  t  »e  ralnt  tiiat  ooapluintoit 
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■mst  «xon«rut«  th«  ijit«r«8t  of  ABi,i«  tof«3L  In  tht  prwiurtjr 
to  %h0  •zt«nt  of  ^6uO  whioh  it  i»  «^id  John  llA|r«l  reoeirad 
fro«  her  xor  hia  shar*  «f  ta<i  pro9«rty«       This  is  prclioattd 
vpoB  im  •rronawtt*  •oB0«pti(MEi  of  th«  aTid«>nGi««       ^xmle  iiia^vl 
SAT*  nu  aonvy  nur  imy  prupttrty  t«  Jolui  Sagal;     the     500  r«- 
eeiT«<i  oa  naoount  ui:  th«  lo«a  w»«  girea  by  th<)  %nnk  to 
Jolm  Sa^Al,  and  i^reeuatptlTexjr  it  «a«  p»id  by  him;      .her«  is 
no  oTldonoo  mu^i«T«r   t)u-.t  Annie  Bagel  paid  it« 

We  e^imot  oonottr  in  tJxe  eontentiun  thi^t  the  theory 
Of  tiie  ease  eppei^riug  in  tim  bill  of  eoi^plaint  is  not  fel> 
leneti  by  tne  deeree.       Ws  tniiUc  the  langdnge  of  the  bill  is 
saliioieatxy  broad  to  inelude  t.^ie  tranaaetioa  vhieh  vcui 
proTed  wa  tue  h«»vring,  (<>nd  tue  deeree  jie  in  2uooord^i;nce 
witk  iao  fasts  proTen* 

^here  is  nu  valid  grt^und  icr  dlctttrbing;  t/^e  de- 
cree, &ud  it  ie  {wifintea. 
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MR.   JUSTICE  Moairite^  DILIVERIB  THl  OPIITIOW  OF  THK  COURT. 

llaintlff,   brinfring  suit   to  recover   dAxaages  for 
•B  alleged  broach  by  defendant  of  its  contract  to   eell    plain- 
tiff 300   second-hand  coal   cars*   upon  trial  by  the  court  had  ■ 
Judi^Bcnt  for  ^14,250  from  wtiioi)  defendant  appeal*. 

It  is  not  in  controveray  tuat  defendant,   acting 
through  u,  J,   Caples,   a  Tice-preaident  with  autuority,   on 
Deoeuiber  28,  1912,    in  writing  agreed  to   sell   to   plaintiff 
"three  hundred  of  the  Hocking  Valley  thirty-ton  flat  bottoai 
coal   cart  at  ^210  each,    deliTered  on  the  line  of  rood  in 
their  present  running  condition,    terms   -  cnsh  upon  deliTery 
of  ears  to  you,"   which  was  accepted  by  plaintiff,    and  that 
subsequently  defendant  did  not  deliver  the  ears,    although 
delivery  was  frequently  requt^sted  by  plaintiff,   yAxo  was   . 
ready  and  able  to  pay  the  agreed  price   for   them.      The  point 
of  controversy  ia  the  ti.tie  of  delivery,    the  plaintiff  contend- 
ing that  under  the  law  this  must  be  within  a  reasonable  time, 
and  the  defendant  asserting  a  mutual  understanding,   naouely, 
that  deliveries  tc  plaintiff   should  follow  the  completion  of 
deliveries  under  prior  contracts  of   sale,    one  for  l,5oo  oars 
to   the  central  locoxaotive  arid  Car  Works,   and  another  of  100 
oars  to   the  General  Equipment  Company.     The  trial   court  was 
•Tidently  of  the  opinion  that  the  proof  failed  with  regard  to 
this  latter  eondltion  and   that   defendant  was  obligated  for  de- 
liveries  to  rlAintiff  within  a  reasonable  timo. 
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la   ttii*  conoluaion  contrary   to   the  weight  of   the 
•Tidence?     !•  do  not   think  to.      Ifithout  noting  all   the  de- 
tails*  we  are  of  the  opinion   that  the  trial   court  properly 
oculd  find  that  after  some  preliminary  ooouounioatione  by 
letters  and  telegrams  plaintiff  had  an   interview  with  Ur, 
Caples  Becember  28,   1912,   in  the  latter* s  office  with  ref- 
erence to   the  purohase  of  the  oara;    that  after  some  talk  a 
letter  of  tliat  date  was  written,   addressed  to  plaintiff, 
confirralng   their  verbal   arranseacBt   th«n  made.     The  1  fitter, 
although  explicit  na  to   the  number  of  oars,   500  and  price, 
$210   each,    and  (Icioe   of   delivery  and  tiae  of  paya«!it,    aaya 
nothing  about   the  tiae  of   delivery.     Before   thla  letter  was 
written,   according  to  plaintiff's  testimony,  he   stated  to  ur, 
caples  that  he  was  ainxious  to  get  the  ears  delivered  <4ithin  a 
reasonable,   proiapt  time,    and  upon  being  asked  by  lir.   Caples 
what   was  meant  by  that,   plaintiff  informed  him   that   it   would 
mean  100  oars  in  thirty  days,   100  in   sixty  days  and  100  in 
ninety  days,   and  that  l^T»   Caples  agreed  to  this;    that  after 
the  letter  had  been  written  by  the   stenographer  and  signed 
bj  kr,   Caples   it  was  handed  to  plaintiff,   who   said  that  he 
would  accept   the  proposition.     Itr,   Caples   denies  the  state- 
ment of  plaintiff  aa   to   delivery   within   a    reasonable   time, 
but  teetified  that  he   told  plaintiff  that  he  hnd  previously 
contracted  to   sell   1,500  Of  the   same  series  of   cars  to  the 
Central  Locomotive  and  Car  viforks  and  100  to    the  Oeneral 
jEqulpment   Company,    and   that  he  could  not  make  delivery   to 
plaintiff  until   after  delivery  had  been  made  on  these  previous 
contracts.     Although  f*^r.   Caples*    teatimony  la   supported  to 
some  extent  by  the  testimony  of  his   atenographer,  > r,  Tlllett, 
we  are  unable  to   aay  that  the  oonclusion  of  the  trial   court 
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tp  aoo«pt  plaintiff's  Terslon  of  wliat  vas   said  on  th«  point  ftf 
d«llT«ries  ia  Aanifeatly  agalnat  th«  greater  weight  of  tlxe 
•Tidence.      Among  other  oonelderationt   Influencing  ua   la   the 
fact   tr.at  ir.   uaplea  himaelf  teatified  that  at   thla  interview 
of   DeeoMbar  28th  he  told  plaintiff  that  they  w«ra  not  anxloua 
to  tail    these   oara  at   that   time  "because  it  would  be  aljnoat 
iapoaaible   to   deliver  tham  in  any  reasonable  time  and  we  did 
not  want  to   incur  that  ohligntion.      It  waa  only  aa  a  favor  to 
irr,    'ttirdwell   that  w©  agreed  finally  to  assume  that  obliga- 
tioa."     Thia  can  only  be  construed  aa  an   adinlaaion  by  Mr, 
Caples   that  h«  did  agrea  oti  DeonfBber  28th  to  assume  the 
obligntion   for  deliveries  within  a  reasonable  time. 

Another  point   tending  to  negative  defendant 'a 
theory  is   that  while  defendant*   both  verbally  and  in  letters, 
asserted  an   obligntion  on  ita  part  to  stake  all   deliveries  of 
ears  to  the  Central  Looomotive  and  Car  ii^orks  under  a  prior 
contract  of   sale  to  this  company «    inspection  of   its  oontraet 
with   this  ooxapany  fails  to   show  any  such  obligation  as  to   de- 
liveries,  and  rightly  considered  is  not   even  a  contract  of 
sale.     There  was   slrnply  an  agreement  with  tha  Central  Loccwo- 
tive  and  Car  Works  providing  for  the  oonversion  of  1,5C0  of 
the  Booking  Valley  gondola  cara  into  box  cars,   allowing  the 
Central   ooispany  As  eompeasation  for  this  work  two  of  the 
gondola  cats  for  eaeh  converted  box  ear,   tl:xi8  work  to  begin 
UtkTCh  1,   1913,     The  only  provision  cpncerning  deliveries  to 
tha  Central   conqpany  was  that   the  ears   should  be  delivered 
at  sueh  tij&es  as  the  Central   company  should  laake  request. 

It  also   appears  from   the  testimony  of  J^r,   Caples 
that  at  the   time  he  had  a  prelixainary  conversation  with  plain- 
tiff in  3eptec:ber,   li^i;^,    the  defendant  had  on  hand  about  2,500 
of  the  kind  of  cars  that  plaintiff  was  seeking  to  purohaae. 
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wBd  that  at  the  tia«  of  the  letter  of  ]>M«riHV  28,   1913,   It 
had  already  delivered  tc   the  Central  Loeoraotiye  aad  Car 
Works  on  its  contract  all   but  about  900  care,   thus  leaving 
on  hand  about  900  oara  which  were  not   subject  to  contract 
prior  to  the  time  of  the  contract  with  plaintiff;    that  be* 
fore  l^areh,   1913,    the  full  quota  of  care  called  for  by  the 
Central  Locomotive  contract  had  been  delivered  with  the  ex* 
eeption  of   eoa;e«thlng  In   the  neighborhood  of  lOC;    that  on 
Kerch  16th  Vr,   Caplee  wrote  the  General  Kqulpmmit  Company 
thAt  the  defendant  would  be  able  to  deliver  the  l'"0  oara 
under  the  General   Equipment  oontmot   if   they  w#re  wanted, 
and  received  a  reply  froca  that  ccsapany  that  it  had  made 
other  nrrangeRiente  and  did  not  rish  to  accept  them.      It 
alao  appears  that  subsequently,   exxiept  for  a  few,   the  re- 
Bainder  of  the  2,500  oars,    including  the  30C  cars  contracted 
for  by  plaintiff ,. ere  delivered  to   the  Central    company. 

It  is  vmnecessary  to  narrate  the  frequent  eoaanunl' 
cations  passing  between  the  parties   subsequ*?nt  tc    the  l^tter 
of  December  2eth,    ps  they  are  only  reiterations  on   the  part 
of  plaintiff  of  a  demand  for  the  delivery  of  the  cars  con- 
trncted  for,   and   statenvents  by  fr.   Caples   insisting  ttmt  no 
deliveries  could  be  aaads  until    the  entire  number  contracted 
for    vith   the  Central  Locomotive  and  General   Squipment  com- 
panies had  been  delivered.     On  imreh  3eth  plitintiff  wrote  to 
the  defendant  advlslnit^   it  that  he  was  entitled  to  the  d«* 
livery  cf  all    of  th^  oars  under  the  agrswaent  of  ^:)ecember 
28th,   and  was   ready,   able  and  willing  to  carry  out  his  part 
of   the  agreement,    and  requested  lariediate   delivery  of   the 
saas,  and  threatened  upon  failure  to  deliver  to  hold  the  de* 
fendant  responsible  for  dsuaages. 

There  is  m.i\  abundance  of  testimony  by  experienced 
witnesses  to  the  effect   tlu&t  a  reasonable  time  within  which 
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%o  deIlT«r  3(.b  ears  of  ih«  oharaoter  oontraoted  for  would  ))• 
mt  the  mt«  of  Ico  per  montli,     Thero  does  not   seem  to  bo 
oorlouB  oontroveroy  r«  to  what  vould  ocmstltuto  reasonable 
time. 

After  oonslderlng  the  VRriant   testioaony  and  ttao 
oontentlons  of  counsel,    we  are  unable  to   say  that   the  court 
should  not  have  found  that  the  oontraet  called  for  delivery 
within  a  reasonable  tiese*    that   such  deliveries  were  not 
■ad«»   although  plaintiff  was  all    the  tine  ready  and  able 
to  carry  out  his  part  of  the  agreement,   and  that  he  was 
entitled  to   daaages. 

It   is  oontended  by  the  defendant   that  the  damages 
•re  excessive,   and  it   is  pointed  out   that   it   f»ppears  froa  the 
evidence  that  within  two  or  three  days  after  plaintiff  had 
contracted  to  purchase   the  oars  he  in  turn   oold  25t<   of   them 
to   the  Caniidiaa  Korthem  Hallway  for  #325  each,   which  would 
leave  hin  a  profit  of  ;^15  a  car,   and  assuming  that  he  might 
have  aade  the  same  average  profit  on   the  remaining  5v  ,  his 
aeasure  of  daaaages  at  most  oould  not  exceed  19)4, bcC,   which 
would  be  the  ootount  of  his  profits.     The  general   rule  as  to 
the  measure  of  dsuages  on  a  breach  of  contract  to  deliver 
property   is   the  difference  between   the  contract  price  and  the 
market  price  at  the  time  and  pl«>ce  of  delivery,      ^e  do  net 
think   it  follows  that  because  pleintiff  appears  to  liave  con- 
tracted for  ^50  KKZ  of  these  ears  with  the  Canadian  Borthera 
Railway  that  his  price  to   them  was  the  market  prioe.      it 
appears  that  the  Canadian  Tiorthem  was  a  vcrv  lar^e  buyer  of 
second-hand  cars,    and   that   this  was   the  first   sale  which 
plaintiff,   a   broker  in    such  matters,  had  amde  to   it.      It   is 
not  unreasonable   to  assume  that  a  special  price  might  have 

been  made  in  order   to   initiate  business   relations  between 
them,     furthermore ,    it  aoes  not  appear  that   there  was  any 
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Kontraot  of  r«sal«  at  the   tlnit  plaintiff  entered  into  hie 
agreenient  with  defendant  on  Deoember  28«   191.J;.     There   is 
aieo   eridence   tliat  this  sal?  to   tiie  Canadian  ?^orthern  -tms 
neyer  oonsummated,     Tii^re  ^a»  nu    repurchase  by  the  plaintiff 
ta  «alce  good  on  his   sales   to  the  Canadian  ];orthern,   tvhich 
faot  is  of  oontrelllng  importatioe  in   the  cnees  cited  by 
oouneel  for   the  defendant,     ^o  ciroiifflat;«nces  appear  vhioh 
call   for  the  application  of  any  other   than   the  general   rule 
for  the  measure  of  daaai^ces.   nai'jueiy,   the  difference  between 
the  contract  price  and   the  market  price. 

The   tcetiaony  a»   to   the  market  price  varies  widtly, 
ranging  from  $150  a  ear,    as   testified  on  behalf  of   defendant, 
to  $300  a  oar,   aa  presanted  on  behalf  of  the  plaintiff. 
There  was  testimony  as   to   actual   sales  to   the  Canadian  "'orthern 
from  Ps'^ruary  to   ;;ay,   1913,   at  |3oo  to  ^320  per  car;   also 
sales  at  a  less  figura.     The  Judgraent  of  the  court  as  to 
dariiages   ie  based  upon  a  finding  of  a  market  Talue  of  ;;;^2S7.5G 
per  oar,   and  this  saaas  to  be  wall   within  the  scope  of  the   tee- 
ti.-nony.      I'e   cannot    »ay  that  the  court  was   in    error  in   its   es- 
tiiaate. 

It   is  alleged  as  error   that   thf    trial   court   re- 
fused to  mark  as  held  certain  propositions  of  law  submitted 
by  the  defendant.     «'a  hold  that  these  propositions  were  r^t^F*'!/ 
refused  for  the  reasn   that  they  aasimad  as  facts  points  ^^ioh 
were  vitally  coctroyerted,   natnely,    the   tir  rs  of   delivery;    thay 
are  wholly  inapplicable  to    the  fsct  aa  found  by  the  court,    that 
delivery  should  be  stade  within  a  reasonable  time,     l^ropooi- 
tions  of   law  suboiitted  tc    the   court    should   in   nc   case  asouma 
the   existence  of  facts   in   dispute.     Lord  v.   Board  of  Tr^-^de, 
163  111.   4&.     And  the  court  may  properly  refuse  a  proposition 
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of  law  if  th«  evld«n««  falls  to   eetnblith  tho  faott  wliioli 
it  aosumoa  and  upon  vhloh   it  is  prodicatcd.     Jiitaakia  ▼. 
HaToa.  187   111.   480.       A  propeiiltion  asked  to  be  held  as 
the  lav  of   the  case  ie  properly  refused  vhen   it   ignores  a 
part  of   the  eTidence,    and  when  not  applioaMe   to   the  facts 
as  found  by  the  court,     gray  y,   Cal lender,   Ifil    ill,   173. 

Uo  oonYinclng  reason  appearing  for  disturbing 
the  finding  and  Judgnent  of  the  court,   and  no  prejudicial 
errors  having  ooourred  upon   the  trial,   the  Judgment  Is 
aff irued* 
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}>l*lntiff,  brlngint;  suit  to  roocver  dmangmB  for 
personal  in^lurles*  upon  trial  vas  Rwarded  a  Terdict  of  $900( 
upon  whieh  .ludgment  vms  entered  from  which  defendant  appeals. 

The  acoldent  bsfpened  about   six  o'clock  on  the 
morning  of  TioverabeT  16,   1911,   near  the  comer  of  75th   street 
and  Oglesby  aTenue»   in  Chicago.      It    inTolTes  the  rather  facriiliar 
oocurrenee  of  a  wngoa  turning,  into  a  street  car  traok  in   the 
path  of  an  onoominf;  oar,   «ith  a  resultln^r  oollision. 

The  drlTer  of  the  wagon  was  a  man  named  .silvers* 
derf,    plaintiff   sitting  beside  him;    and  it   ia  contended  that 
«Ten  if  dilTersdorf,    the  drlYer,  was  negligent  in  turning  his 
horses  onto    the  trnok,  hi9  neglicrenoe  cannot  be  imputed  to 
the  plaintiff.        The  general    rule  invoked  is  not  applicable 
to  the  present  oirevuaatanoes.     The  evidenee  shevs  without 
oontreversy  that  plaintiff  was  in  charge  of  the  wagon  and 
team,    nnd  that  SilTersdorf  droTe  as  directed  by  hiA.     The 
wagon  was  a  bread  wagon,  making  deliveries  at  various  points, 
and  plaintiff  was  teaching  3ilversdorf  the  route.     Ilaintiff 
would  direct  Silversdorf  to  the  stores  where  deliveries  were 
to  be  made,   and  irtien  suoh  deliveries  had  been  made  would  tell 
Ilia  where  next  to  go.      Immediately  before  the  oollision  the 
plaintiff  and  Sllversdorf  had  been  making  deliveries  at  the 
northwest  comer  of  75th  street  and  Oglesby  nvenue;   75th 
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runs  «ast  and  weat,   Cglesby  north  and  aouth.     The  tMun  had 
b«en  standing  next   the  ourto  on  75th  street  and  faein^;  west. 
Both  plaintiff  and  the  driver*   ciilTerederf ,   oarce  out  of  the 
•tore  and  got  up  on  the  front  seat  of   the  wagon,   plaintiff 
Bitting  on   the  left  of  the  drirer.     llaintiff  looked  to   the 
east  to   see  ifhether  anjr  street  car  was  approAohing  on  75th, 
•nd  then  gave  instructions  to   the  driver  to  "go  ahead. * 
that   is,   to   turnaround,    swinr.inf!  the  horees  towards  the  south 
and  aoross  the  track.     SilTersdorf  relied  upon  the  plaintiff 
as  to  when  and  where  to  drive.     Under  three  clrouastnncet 
plaintiff  was  in  fact  in  control   of  the  driver;    It  was  not  • 
ease  irii^re  the  driver  woe  in  sole  oharge.      If,  under  theee 
cireuastances,   the  aocident  was  brought  about  by  the  negli* 
geoee  of  the  plaintiff  in   directing  the  driver,   it  was  the 
plaintiff  hijEuself  who  failed  to  exercise  ordinary  care  for 
his  o<Hi   ssLfety.     This   is  in  accord  with  what  was  said  in 
Flynn  v.   C.    C.    Ry.    Co.,    250   111.   46c. 

Did  the  plaintiff  exercise  ordinary  care,  and 
was  the  accident  caused  through  the  negligence  of   the  defend* 
•nt  as  ckarged  in   the  deelamtion?     The  plaintiff   says  that 
idi«i  he  got  Into   the  wagon  he  looked  out  at   the  left  hand 
siae  and  saw  a  street  car  approaching  about  ^50  feet  e«st 
•f  Oglesby,    and  that   then   it   was  he   instrt^cted  the  driver  to 
"go  ahead,*   and  thot   the  driver  started  to   swing  his  horsee 
aoross  the  tvptck;    that  he  kept  watching  the  oar  bearing 
down  upon  theoi  until    it   struck  the  wagon,  knocking  both  him 
and  the  driver  out   thrcu^xx  the  front   door  of   t/ie  wagon,   which 
turned  over.      ;iilversdorf  says   that  after  he  had  been  told 
by  plaintiff  to  go  ahead  he  turned  the  horses  across   the 
track,   and  as  the  front  wheels  just  about   struck  the  track 
he  noticed  the   street  oar  coming  about  75  feet  cast  of  him; 
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that  when  h«  first  noticed  the  oar  the  horeee  were  faoine 
Just  about   due   south,   and  fearing  a  oollision  he  "ijeunedi- 
ately  started  to  get  ti^^e  horeee  off."        iiOiile  theee  two 
wltneeeee  plaoe  the  approaehlng  oar  nt  a  point  aoae  die- 
tanoe  eaet  of  ogleeby  arenue  at  the  time  they  started  to 
turn  across   the  track,   we  are  of  the  opinion   that  the 
greater  weight  of  the  evidenoe  proTes   that  the  ear  at  this 
timff  was   in  the  neighborhood  of  50   feet  ^^ay,   or  near  the 
east  line  of  tglesby  uTenue.      It  would  only  taks  a  few  sec- 
ends  froff.  the  time  that  plaintiff  first  saw  the  car  for 
iiilTcrsdorf   to   turn  the  horses  onto    the  track,    v/hich  makes 
It  iapessible  te  oredit  plaintiff's   statetsent   that   when  he 
■peke  to  the  driver  the  car  was  250  feet  away.     i$ilT«trsdorf 
hii&aelf,    test  if  ring  on  be^xalf  of  plaintiff,   end  who   saw  the 
oar  only  a  seoond  or  two  after  plaintiff  claime   to  have  seen 
lt»   places  the  distanee  at  75  feet.     A  nui&ber  of  witneesest 
including  soae  people  on  the  street,   who  were  wholly  die* 
Interested,    testified  positively  as   to   the  plaee  and  speed 
•f  the  ear  wtien  the  horeee  turned  onto   the  track;    they  cor- 
roborate  the  statement  of  the  ffiotonnan  that  ae  he  approached 
Cglesby  the  oar  was  running  about  IC   or  11  isiles  an  hour 
and  that  he  was  ringing  his  goag;    that  is.»  his  car  was  about 
60  feet  from  the  wagon  the  driver   swung  his  team  right  onto 
the  trAGk;    that  when  the  horses  started  to  swing  he,   the 
■otorman,    sounded   the  gong,   appli<»d  the  brakes  and  reversed 
the  motor,   and  at   the   tine  of  the  collision  was  ^oing  six 

•r  seven  sites  an  hour;    the  ear  ran  on  for  sosie  little  distance 
before  it  stopped* 

«c  hold  that  the  plaintiff  in  the  exercise  ef 

ordinary  oare  muat  hii.ve  known  that  if  he  instructed  the 

driver  to  proceed  aeroae  the  track  k  oollision  would  be 

Inevitable,   and  tliat  he  tooK  hi  a  ohanees  en   the  motor.jian. 
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by  •xtraordlnfitxy  mtt.r%,   bcinti  «bl«  to  atop  th«  oar,     iiuoh 
Qonduot  haa  boon  bold  in  n«ny  oasoo  to  be  contributory  nog- 
ligeno*  wiiloh  proTonts  a  rooovery.      Among   suoh  cases  ars 
Korsland,   Adax.  .    v.   Cnicago  City  u^y.   co_,.   14X   111.   App, 
164*   and  oasss  sited  therein. 

We  are  of  the  opinion  that  the  motorman   did  all 
that  he   reasonably  oould  be  expeoted  to   do   to  arold  the  ae- 
eident;   he  hi?id  no  reason  to  bellcYe   that  the  t«ajo  would  turn 
suddenly  across  his  trAok  vhen  he  was  such  a  short  distance 
away,   and  the  eridenoe  shews  beyond  question    that  he  did  all 
that  h«  could  reasonably  do   tr    3 top   the  oar  but   that  this  was 
iapouslble  to   accobiplish  before   the  collision, 

Aa  attempt  has  be«R  ouide  in  axguaent  to  make 
much  of   the  oonfXicting  efldence  aa   to   the  presence  of  a 
li^t  upcB  the  street  oar  and  the  ringing  of  the  gong,  both 
•f  whieh  elements,  under  the  oircuaatanoes,   are  net  of 
great  importanoe  in  view  of   the  fact   that  plaintiff  himself 
ad:uits  that  he  saw  the  car  approaching  before  the  drlTer  of 
the  wagon   otarted  to  turn  into  the  traek.     The  ringing  of 
the  gong  or  lights  upon  the  ear  would  have  giren  plaintiff 
no  oTidenoe  of  the  approaeh  of  the  oar  additional   to  that 
he  already  had  through  hin  sight. 

^e  hold  that  the  eridenoe  shows  that  the  eonduot 
•f  the  plaintiff  contributed  to   the  accident  in  question,   and 
that  the  dsfendant  was  not  iP^ailty  of  the  negligenee  charged; 
henoe  the  judgment  is  rerersed  with  a  finding  ef  fact. 
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ntsnt  «r  t*0t, 

Th«  court  hold*  that  under  tho  eTid«nc»  plRin. 
tiff  failed   to   exerelt*  ordinary  care  for  tde   owi    safety, 
ajteuntinii;  to  n«glig«ne«  vhleu  oaus«d  tJas  aocldsnt  whereby 
he  was  lnjur«d,   and  that  defendant  vh»  not  guilty  of  n«gli< 
genoe  oauaing  the  accident,   as  charg-ed  in   the  declaration. 
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p»l  ouuirt  for  #1^7.69  io  fatror  of  id«  plftiirdlff  ikitd  »gi»ia»t 
th«  49f«nciamta  in  an  aollioa  fojr  Mtiair/  MiH  aooMiaaiOMt 
ttlaifliaA  du«  und«r  a  eontraoi, 

Th«  dcfanoania  wurm  «imiuf8ioiur«ri»  tt.n«i  doaleira 
in  ladl«a*    vvuTing  apparel*   and  plaintilJ   waa  vapioyad 
by  than  aa  daaigner  undar  two  wriitan  oontrnetit,   tnts  I'irat 
00Taritt£   th9  p«riod  froa  Auguat  10,  OtlA,   to  January  i«   ii^id, 
and  tba  aaaend  fraa  tlia  latter  data  to  iinfmnb^t  l,  Idlb, 
tmdar  tha  firat  ooniraat  plaintiff  vaa  p»ici  a  aalnry  of 
#30  p«r  «aak  and  in  addition  thwrato  vaa  to  raoaiva  l:^  of 
tlia  groaa  a&ount  of  gooda  oold  and  paid  for.     bndar  the  aae* 
ottd  oontra«t  ha  vaa  to  raoaiva  $40  per  week  <md  oocsmiaffion 
tha  aame  aa  before,     BoUi  oontraota  provided  tU»i  the  ooa* 
miesiona  wr%  payabia  ttpon   Uie  ax^iratlcni  of  the  period* 
ea«ad*  on  all  gooaa  paid  for  by  tha  pttrohneera;   payment  of 
oottaieaion  on  gooda  not  then  paid  for  to  be  deferred  until 
•uoh  tiae  thereafter  aa   the  puranaatra  aettied  their  ao- 
oounta,      Kaoh  oontraot  aontained  a  further  proviaion   that  in 
tha  arant  plaintiff  tt raiinatad  the  aisraauaat  by  hie  own  ao- 
tien  before  the  date  of  ita  expiration  he  ahould  not  recei?a 
the  X%  oaBttiaaion  on   tue  groaa  aalea  of  defendanta. 
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>1  ft  in  tiff  eentln««4  in   this  •mplojnBvnt  until 

VebYvsary  24,  l^Id.     ihethiur  h«  waft  tii.«a  dlsotiftrg^^d,  <••  h« 

oI*i';^a«   or  quit  his  job*   ae  defond&nts  o1ri&>.«   i«  tli^  qucs* 

ti^ft  «e  azQ  a«.:«u  to  dotert'iins. 

?ke  judgB'jst  inelud«8  •oaoiisviAti  ndfKitt«td  to  b« 

dut  plftintiff  usder  t)ie  first  eoctxact  amd  th«  aue:  of  ij^At  »• 

valKiT  for  thft  v«ek  est  dine  r«Lruary  27*  li?l&«     Cv.  t>^e  dAy  of 

tU«  Q«Teran<ie  of   ik^yir  :tf'«'iaiic>tjft,   a  c^»«k»   tht;  wudUKt   <;;«' 

vhioh  la   in  aiofoutc,  Vut  uthidk;^  it  »««:.•!>£  vmm  inic.r*df;d  tit 

dOTAr  ocuattivtflon   ai^nt  aLiad  t'jro  d&yc»*    s&Iarsr,   vae  twud^rod  by 

ita«  d«f«nd»x]t  Liiiimthttl   to   tha  ploli!ttiff«   m\o  Tisfuumd  t« 

ftocept  it.     Th«  arf'!iss«at  ef  eouiiAol    for  d«f«ndla''it9  is   tiv^it 

sine*  pl&intiff  tisriaia.'itsd  the  oimtrae%.  at  itxia  «wn  velitiMi 

ii«  is  ttntltlwd  to  UAlnrf  for  but  two   days,   fn9  ftoivml   tii*« 

ii«  90]rk#d  durinj^  tb«i  vcek  iu  ouaaiion;   vaile  jtli^lntiff  in* 

•ists  tluit  b««etua«  he  \ft%*  dideianrgtud  d«ftfn4«rits  ar«  ^aund 

to  pay  M»  salapv  of  ;|^4Ci  for  th«  onti^c  «««k  ^ndia^  Fobraiury 

27t&, 

iSoToriO.  witti«(tf»«»  t«oti.fi«d  for  cftCU  8id«»  .wd 

the  tostiBony  is  direotly  oottflitttiog.     'Sh<t  ctmm  v&»  tried  by 

tb«  oourt  wiUiOwt  a  Jury,   imd  tjuo  trial  ^adgii  4«ci(iett  tztstt  a 

proT^ondonmce  of  tii«  OYidonoo  was  miUk  tlxe  plaintiff,      Upoa 

appeal   tita  finain«  of  th«   lowar  oourt  on  qu«stiono  of  fast 

Buoli  as  are  hero  prssontod  uiay  not  bo  disturood  uules?  ix, 

appears  to  bo  eloarly  and  aanifostly  »i^«inst  th«  voight  of 

iho  ovidonoo.     -^vrinfitx  t,   ;.:'aTid  drad)  ey  ^T^,   G^,,,   X'^l   ill, 

APF«  i5»  and  oasos  oitod  tta^roin,   >«  h»7(3  «)xa^iln«d  tht  record* 

and  arc  uaablo  to   say  tnat   the  ^udt^vt^ni.  it  not  fully  vmr* 

ranted  by  the  OTidenoOi    it  «uot  th«icofcro  be  affirated* 
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Cl'L'JZ  yi-.CL  CXilClJiT   COURT. 
COOK  CCUFTY. 


MR.    JtJSTICS  J^oSUHKLY  UELlVTSFtlfD  TEE  Cri!TIO:>»  0?  TIIlS  COUr»T. 

J3y  till  a  appeal    the  defendant   se^ka  to  tiaye  re- 
versed a  judgment  ag&lnat   it  and  in  favor  of   the  pTILintiff 
for $1,597, 50.   renci«?red  in  an  notion  of  aaaumpait  for  dam- 
agea  on  account  of  breaoii  of  contract. 

The  material   facts,   at>out  vvhloh  there  ia  littla 
dispute,    are   thnt  in  April,   1&15,    the  plaintiff,   Ochorr, 
was  in^roduccd  to  Hoy  Bhayiie,    then  proaident  of  the  de- 
fendant ccn>oration,   while  the  lattir  «fas  dining,  in  tha 
ialffior  fiouee  teataurant,      located  in   the   same  building  as 
the  Shayne   establishaent.      Schorr,   au   experitmced  millinery 
buyer  and  mana^jer,    at   the  time  wcva  out  of   aaployinent.      In 
the  course  of   owaversation  Shajme  le   saici  to  Ixave  stated 
t^-iftt  he  -waa  looking  for  a  buyer  and  manager  of    their  mil- 
linery department,   which  had  been  operating  at  a  loss,   and 
that    someone  was  needed  who   could  "brace   it  up  and  could 
give  U8  or  get  us   some  buaineaa."     Ichorr  outlined  hia  pre- 
vioue  experience  in  this  work  nnd  hia  qualifications  to 
auccesafully  run  the  department  under   consideration,   Shayne 
then  auggeated  that   achorr  go  into  the   store  and  look  over 
the  millinery  department  and  let  him  know  what  he  thought 
of  it.     This  achorr  did.   and  returned  in  about  a  half  hour 
to    the   reataurant   and  there   stated  hia   opinions   to   Shayne, 
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Sohoor  than  projoued  to   take  chc.rge  of  the  departinent  from 
that  tl>7>e,    April  lOtx.,   until  December  Ist,   at  a  monthly 
salary  of  ^'flbo ,       The  tettiaoxiy  of  ^orxorr  is   that  at  this 
point  3hAyne  3f.at'.jd  tiiat  the  prciooal  was  reasonnbJ  £  and 
ae'.reeable  tc  iihu,   but   txiat  he  irould  talic  it  ever   .vith  his 
partners  and  let  Schorr  know  later  in  the  afternoon;   that 
by  appointment   they  met  in  tne  rotunda  of   the  hotei ,   when 
Shayne  statsd,    "Everything  ia  all  right.        I  have  not  a 
contract  written  up,    Jut   if    tnia  ia  agreaa&le  to  you,   all 
right,    and  we  will   call   it  a  deil,"     Schorr  ooaLnenced  work 
next  morning,   April   11th, 

'She  testimony  further  shows  that  on  the  afternoon 
of  April  11th  a  Mr,  Austin,    ane  of  the  officers  of   the 
oorporation,   visited   the  loillinery  department   and,   obaervlng 
Sohorr,   vfanted  to  imovr  what  h.?  was  doing  there;    oC.'iO.-rr  re- 
plied that  ae  had  3«en  hired  cy  l?r.   Shayno  to   taJfe  charge, 
Mrtiereupon  Austin  stated  ihat  the  depart^nent  was  a  losing 
venture  and  "  le  cannot  afford  any  extra  expenge,"     Schorr 
testified  tha:^  he  then  eiQ^lained  his  methods  and  plana  to 
Austin,    ^ho  finally  said,   *vrell,    it  aamB  reasonable,   and 
we  will  try   it.**         About  a  wee]£  later  it  appears  that 
Austin  ooioplained  to  Schorr  with  reference  to  heavy  buying 
while  business  was  quiet,   but  3ohorr*s   explanation  that 
he  had  made  only  moderate  and  necessary  purchases   seemed 
to   satisfy  Austin,        On   the  day  following  the  latter  oir- 
cuiixatanoe,    after  assigning  as  hio  reason    JAe  fact   that 
Austin    (his  father-in-law )  was  making   strenuous  objection 
to   the  added  expense  and  Schorr's  sr.^lary,   Hoy  Shayne  re- 
quested Schorr  to  draw  what  money  was  ooaiing   to  hiit  from 
the  cashier   "and  we  will  c?»ll    it  quits,"     Schorr  there- 
after made   some  attempt   to  continue  his   employment  under 
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tue  ccntraot  but   found  this   iia];<iautioable,   aud  oti   the  19th. 

of  Aprils    af-c^^r  cc/iiAuliin^^  au   &tworney,   px^escntsd  tu  Jhaync 

in  person   Ute  followiag  leutt^r: 

*'ji  het^  tv)  advise  you  tkat  ou   the  Xt^th  inst,   you 
ea^loyed  ai«  os  a,erj*i*ai   ui6n.^;i<i.t'  and  Iju/er   of  your   ;ail- 
linery  der-artuent   for  u   period  ooAuuencing  April   XI, 
X9X^»    B.nd    '^i-'r;..ijiw.tia/a;  lJt)0(Mob?r  i,    1913,    f*t   a   aalui-y  of 
two  iiundred  and  fifty  doXlars  per  month.     That  pursuant 
to   this   H(rxeiiuifti%   I    wntrtred  ut'Oti   the  pMrforiflunoe   of  my 
duties  on   the  Xlth  Inut.,   as  agreed,   end  continued  un- 
til   the  lOtji    in»'.,,    vifiit.'ri,    ■at'.uuv,   ii,uy   JujL    or   r^iajon- 
al3le  oauBe.   you   diecharged  me  and  notified  i&e  that   I 
liiiould  noL   ri*pui*t   -:*ny  fiirlher   for    luty,      I   desire  to 
advise  you  tnat   I  am  ready,    willing  end  abXe  to   carry 
out  lay  part   of    th-*   contraoL,    aa   I   e.vpreaaly    infora.ed  you 
at  the  tiuiC  of  my  disohaige,   and  shall  hold  you  respon- 
sible £01  all   uHhit.-Hr,e9   whloj;^   1  way   suiijuaia   by   xaaaou   of 
your  orcaoh  of   the  eontraot," 

This  letter  was  addressed  to   tiae  coii^pany  and  signed  "by  Schorr. 

Tiiough  JGiiOXT  seeuiS   to  anf^  been  dlligeni:  in  his 
efforts  to  get  o^^ier  ejcployzaent,  xia   did  not   3ucce«d  in   tnis 
until  'aepteuili^fr,   19X3;    and  froj)  ApriX   Xdth  untiX  I^ecomber 
Xst  received  in  all  for  lils  services   the   aum  of  ^437.50. 

upon  the  trial   it   tras   shown   oy  tue  defendant   that 
there  was   in  ^oroe  at  the  time  of   t^ie  aXlcged  Airing  of 
Schorr  a  resolution  adopted  by  the  directors  of    the   cor- 
poration in  j'dbraary«   1913,    as  foXlowa: 

T\esoXved  that  iriXXiaoa  B.  Austin  be  and  he  Is 

hereby  iLUido  genera').    r/.\Tie;.'ev   of   the   oorapivciy  for   the 
ensuing  year;    that  as   such  general  raanager  he  shaXX 
h«v»i   the   i5!ip<5rvlHioii   of   s'lil   jusinystj  and    thf»  policy 
thereof;    that  he  shall   oonfArx  alX   contracts  made  on 
beji^ilf  of   th«   rjompnny   for   the   expenditure   of  aou^y,    or 
any  arrange.-^nents  made  in   the   taking   on  or   discharging 
of   einployes,    cr   in   the    IncrefAse   or  dL.iiniaUing   of   the 
wages  of   employes,   and  that  he  shaXX   aXso   confirm  the 
Rfliounts  of  purohnae   of  Mfrifoji.indiSfj,    :;n  i    that  he   snail 
be  allowed  for  his   serviced  aa  g«n«ral   .uana^er,    in  ad- 
diJiioii    tu  ilia   yaie.r.^'-  ji-j   troaaurer-,    the   auiii  of  ^^,00U 
per  year.* 

And  ths  contention  of  counsel   for   defenda^it  is   that  no  con- 
tractual   relation   existed  between   it  and   jchorr;    chat   although 
^ayne,    on  April  lu,   1913, was  president  of   the  corporation, 
he  had  power  only  to  perform  the  functions  of  presiding  officer 


-aw  i- 


-JIC 

•Jul  (il   ttfiiiiib  nosi  ,.a>»i<    iv&^d/v   ;s^jt;6«AT 

.03.?£H  ^tt  '■^i^   »*^^  s&oivxdfi  nlH  t«%  ii^s  ai  £>»lri9ot«  #4JC 

si  t&  baa  Ad 

tS.'.-    ■ 

at) 
to  .- 


4flfgodi£a  jaiis    ; 'iovj  vyjsci  SsfJ-eixs   a«Jt;i«i9:    iautoAti 


-4- 


at  directors*  meetings,  and  had  no  authority  to  make  any 
contract;  that  aince  th«  resolution  above  quoted  veeted  all 
such  autuority  in  Austin,  who  took  no  part  in  the  negotia- 
tioiif  with  plaintiff,  the  latter' s  clftini  is  without  merit 
and  untenable. 

I  any  principles  are  presented  and  nujuerous  cases 
cited  in  the  brief  of  defendant  to  the  effect  that  the  au- 
thority of  the  president  of  a  corporation  to  act  for  it  may 
be  presumed  unless  the  contrary  is  shewn  by  the  by-laws  of 
the  company  or  resolution  of  its  board  of  directors.   Under 
certain  limltBtiono  this  is  true;  such  r^ould  doubtless  be 
the  rule  so  far  as  the  officers  and  directors  the»aselves 
were  concerned,  end  also  witn  respect  to  others  iioaeessing 
knowledge  of  such  peculiar  arrangement,   however,  as  here, 
where  the  one  dealing  with  the  president  knows  nothing 
whatever  of  tne  internal  regulations  of  the  managetient  af- 
fecting employment,  and  In  good  faitij  contracts  with  the 
president  for  his  services,  it  may  not  later  be  asserted 
that  a  private  resolution  of  the  corporation's  directors 
has  been  violated  by  the  president,  that  the  agreement 
with  the  person  hired  is  for  that  reason  ineffective,  and 
that  he  has  no  ground  for  a  claim  against  the  corporation 
because  no  agreement  had  been  made  by  'vhich  it  could  be  bound, 
At  water  v.  American  y^xchange  Bank,  152  111  .  6G5.   After  con- 
sidering the  details  of  the  meeting  and  conversation  between 
plaintiff  and  Shayne  whlcjx  led  up  to  the  ma^^^ing  of  the  con- 
tract, we  are  not  prepared  to  say  that  Schorr  in  his  dealings 
with  bhayne  acted  otherwise  tiian  in  good  faith. 

There  was  persuasive  testimony  tending  to  cast 
doubt  on  some  of  the  atateraents  made  by  the  plaintiff,  but 
however  this  may  be,  upon  the  entire  record  we  do  not  feel 
inclined  to  disagree  with  the  conclusion  of  the  trial  court. 
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There   is  no  resHon   to   disturb   the  jud/zsient,    and 
it   ic  affiiroed, 
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W,   A.   DAVia,  ) 

A|rpell«e«  ) 

T».  \  ) 

App«lX»Bt,  ) 
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iti-uj£.(jQviQRr  Aiijjki.  men  circuit 

CCUKX,  CCOK  COUliTY, 


MR.  JUSTICl  MOSUKXLY  MUaVKRKD  THJB  OPIHIOS  Cy  TLX  COUP.T. 


This  19  an  undefended  ar<pe«l  frois  an  interlocutor j 
ln,1unotional  order  enjoining  the  defendant.  Pose,  fron  *  Bell- 
ing* aanlj^ning,  leasing  or  attempting  to  sell,  assign  or 
lease  to  any  verson  or  persons  wJaatsoeTer  the  premises" 
described  in  tne  bill  of  oomplaint, 

Tlia  bill  alleges  a  eontraet  between  the  eosi- 
plainant,  BaTio*  and  the  defendant,  aose,  under  which  the 
defendant  was  to  build  a  garage,  in  accordance  with  plana 
subsequently  to  be  submitted,  uyon  the  premises  named, 
end  to  execute  a  lease  for  the  same  to  Daris  for  a  term  of 
tan  years;  that  defendant  has  failed  to  submit  plans  and 
specif ioations,  and  is  intending  to  isake  another  lease  to 
other  parties,  althoxigh  the  lease  contemplated  by  the 
eontraot  with  defendant  has  been  already  executed.  The 
bill  %8ks  that,  the  defendant  be  restrained  from  canceling 
said  lease  or  from  leasing  the  preoises  to  any  other  per- 
sons, and  that  the  lease  between  the  complainant  and  the 
defendant  be  declared  a  yalid  and  existing  leave,  and  that 
the  complainant  have  right  to  enter  into  and  aequlre  full 
passession  And  control  of  the  preuiises}  also  that  the  de* 
fendant  be  restrained  from  selling  or  assigning  the  premises, 
following  the  language  of  the  injunctional  order. 
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ttao  ordar  vf  injunction  vaa  granted  without  notie*. 
Tlil*  alone-   Is   a   auffiolent   renaon   for   a  reTera&l .      Fetlet 
ie  mfunAtktcTj  undar  tna  atatute  except  ahera  froo  thr.  bill 
MJd  affidavit   it   apj.rura  "that   the   rifthti  of  th«   corapiBin- 
luit  vlll  be  unauly  praJuUcad  if   tiie  injunction  ia  not   laauaA 
iAsadlately  or  tvltl:iOiit    aaok  notica.*     Do    euoh  f«cta  appear. 
Tha  bill   Rllegaa  only  »  dlapcsltlon  ori   tha  part  of  the 
defendant   tc   dcfc^ult   in  prrfomance  of  tb«  contract  with 
ecmplpinont  ond  an   intention  to   daal  wltb  other  p»rtira. 
The  affida/lt  aaaerte  only   a   conclusion  that  ecnipl  !=ilnBcit*t 
rlfibtvi  would  be  prajudieed.      It   has  bean  held  frequently 
that  tc  juBtify   the  laevanca  of  an  injunction  without  nctioa 
it   ia  not   Buffiolent  to   etote  aonclu<5iona  of  prejudice,  but 
facta  nuet     la  stated  froir   <'<-hioh   the   court  can  draw  the   con- 
elvaicn   that  an   iautediate  injunoticn  without  notice  la 
neooaaary  to   eave  cosplainABt  frooi  harm.     The  Injunction 
waa  Imprcpctly  ordered.     i.elter  y.  £auda.   99  111,   App,   M, 

The  bill    Ir.    eff pct   aefJcs  the   specific  jorfermanow 

of  a  ecntract  foi    the  conBtrvotlon  of  ^  building  vt>lch  ir* 

T&lraa  the  preparation  of  plant  and  apecificationa.  e 

kaOT/  of  no  prfcprent  nor  of  any  e(;L^lt,abl«  principle  »'hich 

would  require  b   court  to  prepare  au«b  plana  »Ad  Bjeelfica* 

tloas  or  tc    tnter  into   th**  wcx-k  of   eupervipion   cf   the  eon- 

atruotion  of  n  lt>ui]dins  in  ecocrdanoe  therewith, 

a 
Tha  bill   also  aoeka  to  hcTe^court  of  chancery 

deliver  to  ccmplainc^nt  pOBsavalon  of  thc«  preideea  deacribed 
in   the  leaat  fro^^   the  defendant,     Thet   auch  pcaaeaaicn   can 
be  properly   sought  only  in  a   eult  at  law  wculd   aces;   to  ad- 
mit of  no  argui&ent. 

Other  pciata  preaented  in  argument  nay  be  oonaidr* 
ared  by  us   in  the  owant  wa  shall    be  called  upon   to  paas   on  a 
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The  order  grant In^^  the  injunction  la  reverted. 


^1«     XSir;-.     r,    i- 


THX  OAILIC  l^AfiK  ATULKTIC   CLUB,  il^AQT^        ^^t 

a  corporation,  KyUO    X.rl®     0<-»A 


▼». 


J.  K.    FI1SI.DXVG  mad'^OHH  fli^XDIl&l, 


J      .U-fl\AL  VHOk   INTlOti.OCUTORT 
)      uAfiiOl,    CIHCUIT  CuUKT, 


i 


COOK  COU>fTY. 


MB.    JWBTICK  MOSUHELY  DKLIVIJifcD  ?Hl!:  OlrrKIOM  (iV  THK  COUlif . 

This  It  an  appeal  by  the  defendants  from  an  order 
granting  a  temporary  injunction  reetralning  them  from  inter-^ 
ferlng  with  the  oomplalnant,   its  officere,   agents  or  eer* 
rants,    In   oonduoting  entertainments,   athletio  games  or 
other  a^iiueements,   upon  the  premises  at  47th  street  and 
California  arenue,    in  Chioago,   and  from  interfering  in  the 
collection  of  entranoe  fees  and  sums  for  concessions,  and 
all  other  sums  due  complainant  from  the  operation  of  its 
business  upon  said  presiiaes* 

The  bill  alleges  that  a  nuiaber  of  persons,   in- 
cluding the  tvo   defendants,   organised  an  athletic  club  under 
the  name  of  complainant,   for  the  purpose  of  glTlng  enter- 
tainments upon  the  premises  above  described,   which  vera 
leased  from  the  o^ner,   who   is  not  a  party  to   this  centro* 
Tersy.     Because  of   some  troubles  ii^ioh  the  landlord  had 
preriouely  had  with  a  siinilar  organisation,   he  desired  that 
the  lease  for  the  year  1913  be  made  in  the  name  of  an  in* 
dividual  but  for  the  benefit  of  complainant;    that   the  offi- 
cers of   the  complainant  agreed  vith  J*  K.   Fielding,   one  of 
the  defendants,    that  he  would  take  the  lease  in  his  nama 
for  the  use  sjnd  benefit  of   the  orgauiaation,   and  this  was 
dene  each  year  until  1917;    that  during  all   this  time  tho 
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rent  for  th«  prealse*  r«^uir«d  by  the  !<!»«•  vat  paid  out  of 
tho  funds  of  the  oo/Dplnlnfiint,   and  aleo   the  rant  undor  the 
!•»••  amdo  Id  1917,   and  that  J,   K,  71 elding  noTar  paid  froa 
hi a  own  funds  any  part  of  th«  rant;    that  during  all  thla 
tlaa  and  to   the  date  of   the  filing  of  the  hill,   ahloh  ««a 
July  20»   1917 »   the  ooaplalnant  operated  and  oontrolled  tha 
huslneaa  and  entertalnnanta  of  the  oomplolnnnt  upon  the 
pramlsea;   that  It  charged  adisiaeion  fees  and  granted  con- 
oeaoione  for  the  aale  of  food  and  refrestunenta,   and  fro« 
the  Inooae  ao  obtained   it  defrayed  the  expenaea  and  coata 
of  maintaining  and  operating  the  bualneaa,     Tha  bill   al- 
lagea  that  since  1914  J.  K.   Fielding,  by  some  prirate  arrsinge- 
ment,   allowed  conoeasiona  to  his  brother,   John  jfleldlng,    vhermby 
John  yielding  failed  to  pay  a  rnascn^ble  sum  for  these  prlTl- 
leges,   amd  that  both  defendanta  made  personal   profits  thereby 
and  failed  to  account, 

Coxaplninant  oontende   that  J,   X,   Fielding  holds   tha 
lease  in  trust  for  the  complainant,   and  asks  that  a  constructive 
or  resulting  trust  may  be  decreed  by  the  court;   also  that  the 
lease  be  reformed  and  that  It  be  asaig^ed  to  the  beneflclaOL 
sener,   the  oomplainBnt, 

Counsel  for  the  defendanta  have  presented  argu* 
ment  in  full,   as  if  this  were  an  appeal  upon  a  final   decree. 
Va  are  not  of  the  opinion   that  it  Is  necessary  In   dlapoaing 
of  thla  interlocutory  appeal  to   oonalder  the  pointa  thus 
raised.      It  is  only  necessary  at  the  present   time  to  eon* 
elder  whether  or  not  the  court  properly  has  asauaed  Jurla- 
diction  and,   if   so,   whether  there  was  nn  abuse  of  discretion 
in  granting  the  injunction, 

we  think   it  is  self  erident  from  the  facts  stat«4 

in  the  bill    that   the  subjcotHmatter  is  properly  before  ths 
sourt  for   equitable  disposition.      It  has  been  held  many 
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tins**  under   aimllar  clrouiui»t^nc«t  that  it   it  proper  for  a 
court   in   the  exeroia*  of  its   equitable  powers  to   declare 
a  resulting  or  eonstruotive   trust*   and  a&Yine   taken  juris* 
diction  for   this  purT^QBe  we   oan   see  no   reason  whv  it   should 
not  retain  jurisdiction  for   the  purpose  of  determining  all 
the  ri^ts  of  the  parties. 

W«  cannot   say  that  the  court   lisprcperly  exer- 
cised its   disoretionnry  power  in  grantlnjr   the  order  appealed 
from.      The  order   should  be  affirn»ed  unless   its  impropriety 
ie  clearly  snde  to  Appear;        Upen   the  allegations  made  in  the 
bill    the  court  was  abun(iaDtly  justified  in   entering  the 
injunction,   and  in   so   doing   the  diseretionnry  powers  of  the 
chancellor  were  rot  abused,      Ziankoe  ▼,  Hell cnio  Crthodox 
Church.   170   111,   App.   3S4. 

AFflRiiED, 
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HARaARJET   ANN  BOKVKT,  ) 

lrlalntlf#  lo  irror,      ) 
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JOHN  KOBHKCKiim*    jr., 

I)«f«ndsu)t  In  frror.   ) 
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l)tf*ndant  in  •rror   fll*s  hit  motion  to  atriko 
from  tiie  record  portiona  of  tha  tranaoript  filed  heraiu^ 
aad  ta  affirm  tha  judgment.  The  tranaoript  inoludea  tha 
praecipe,  aumtrona  end  return  thereon,  appeftrancea*  pleaa, 
certain  suhetitutione  of  attorneye  for  both  parties,  an 
order  continuing  the  cuae  entered  January  5th,  1917,  and  an 
order  entered  January  17th,  1917,  diamiasing  the  auit  for 
want  of  proaecuticn.  There  ia  alao  included  a  notice  of  a 
motion  to  aet  aaide  the  order  of  diamiaeal,  an  affidarit  ia 
support  of  the  aaao,  and  an  order  denying  the  sotion. 

It  la  clear  that  the  motion  to  Tacate  the  order 
of  diamisaal  and  the  notioea  and  affidavit  relating  thereto 
aro  not  a  part  of  the  eoouoon  lav  record,  and  the  ruling  of 
the  court  on  the  notion  cannot  be  preserred  for  reriew  vith- 
Ottt  a  bill  of  oxaeptiona.  Aa  the  plaintiff  in  error  has 
preaented  no  auggeatioaa  in  oppoaitloa  to  the  motion  to 
diaAiaa  the  writ  of  error,  and  aa  the  record  preaenta  nothing 
upon  which  an  aaaignment  of  error  can  properly  be  omdo,  wo  aro 
of  the  opinion  that  thia  auit  in  which  the  writ  of  error  wma 
aued  out  in  thia  court  auat  bo  and  therefore  ia  diamiaaod. 
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AT  A  TERM  OF  THE  APPELLATE  COU: 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  huidred  and  seventeen, 
within  and  for  the  Second  District  of  thef State  of  Illinois: 
Present--The  Hon.  DUANE  J.  CARNES,  Presiding  Justice. 
Hon.  DORRANCE  DIBELL,  Justice 
Hon'.  JOHN  M.  NIEHAUS,  Justic^' 
CHRISTOPHER  C.  DUFFY,  Clerki 
E.  M.  DAVIS,  Sheriff.      ,• 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 
"IDC  -■•  "■  IQIT        ^^'^  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 


following,  to-wit 


Gen.  No.  6343 

JesQle  F.  KUne,   aon-»llee         ^  U  O  -L«A»  O  <5  * 

V9  Appeal  from  City  Court  S-^.erllng. 

City  of  Sterling,  appellant. 

« 

Nlehaua.  P.  J. 

Thla  ia  an  a  peal  by  the  city  of  Sterling,  from  a  juigment 
for  C475,  vv.    iered  a!];j.in8t  the  ii  p "pliant,  in  the  city  court 
of  S^-rling,  in  favcr  of  Je:.B»le  Sitxs,  F.  Kline,  in  *he  pro- 
seoution  of  an  action  on  the  caae,  ''or  ipersoral  Injuries. 
The  negligence  obargei  against  the  acpallant,  in  the  lecraration 
upon  v/hich  a  reoovery  waa  had,  is  contains!  in  the  averments, 
that  the  city  of  Stirling  had  carelcaaly  constructed  a  bridge 
over  the  gutter  on  the  northwest  corner  of  East  Third  Street 
and  First  Avenue;  anl  had  carelessly  a  lowed  this  bridge  to  be 
ani  remain  out  of  repair. 

T:.e  eviJenoe  shows  that  the  bri  iqie  over  the  gutter  'n 
question,  is  an  iron  c  rasing  plate;  snl  this  crcrslng  plate  le 
eighteen  Inches  wide,  ani  e'=ven  feet  long;  It  ia  per'"oratedwith 
holes  three  eighths  of  an  Inch  In  alze,  havlnp;  a  smooth  surface 
except  that  there  ure  three  rowa  o"  r-xisel  l-^ttere  on  it,  o  .e 
and  one  half  Inches  long,  grouped  ton:ether  to  make  the  wordst 
"Made  in  Twin  City  Foundry  Co.  Sterling."   These  1-ttera  had 
b'^en  somewhat  worn  off  at  the  edf^es  and  :iiaie  smooth  by  con- 
stant use* 

The  croesl  g  plate  In  question,   and  o'h'ir  similar  plates 
had  been  in  general  use  in  the  City  of  Stirling,  for  the  purpose 
of  bridging  gutters,  for  ten  or  t-rslve  ysare.  There  ia  no 
evidence  in  the  r-^oord  from  v/hlch  the  inference  could  be  reasonably 
drawn,  that  the  crossing  plate  In  question  had  b'jen  negligently 
constructed,  or  allowed  to  remain  out  of  repair;  or  that  it  was 
not  :afe  under  or  Unary  coniitions*   The  proof  r/aows,  that  ov; 
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Noveirb^r  33,  1915,   the  a:ipellee  starts  1  lown  town  from  her 
home,  ani  it  cocrnpnoe  1  to  anew;  t^iat  -vhen  ahe  go*  to  the  corner 
In  quect  ion,  ahe  croassi  ov-sr  or  the  oroasing  plate,  and  near 
t!:e  snl  of  the  piate,  next  to  ^he  pavement,  3he  alippe-5  an:l  fell 
ani  thereby  broke  her  arm.  Anl  the  cause  of  apcGllee's  fall  and 
Injury  io  not  a  matter  of  conjecture  or  inf-rence,  but  ia 
clearly  stated  by  her,  in  her  testimony.   Sh*  sayat  "I  knew  I 
was  walking  along  very  carefully  because  it  was  snowing,  but 
ae  I  ste-^pei  on  that  thing*  the  iron  was  elinpery  with  the  enow 
and  I  ^vent  iown."  ""  T'.at  ia  to  say,  ahe  fell  iown  an  J  broke  1  er 
arm  becauae  the  falling  anew  had  made  the  croaclng  plate 
slippery,  and  the  slippery -con Jition  o"  th*  crossing  p]ate, 
consequent  upon  t:.e  falling  snow,  caused  her  to  fall, 

A  city  ia  not  liable  because  its  str  eta  or  w^^-llca,  or  cros- 
sings get  slippery  on  account  of  a  anow  fall.  T^e  language  of 
the  supreme  court  in  City  of  Chicago  v  MoGibben  78  111.  347, 
bears  directly  upon  this  point;  "It  appears  from  th«  evidence 
that  a  piece  of  glaaa  some  ^3  by  34  inchea  a  heavy  piece  of 
plate  glass  was  inserted  in  the  sidewalk,  Thia  glass  was  pi.  :el 
in  the  bidewalk  for  the  pur  cae  of  afToriing  lig'it  to  the 
area  \mder  the  sams;  on  this  glass,  it  is  alleged  that  appellee 
slipped  and  fell.  ♦  *  ♦  ♦  A  numbe--  of  witnesaea  were  produce 
by  plaintiff,  wfeo  gave  testimony  tei^ding  to  ohow,  that  the 
piece  of  glass  was  smooth,   alicpcry,  etc.  *  ♦  «  ♦  There  had 
been  a  light  fall  of  anow  luring  t"!:e  e/ening.  The  arjpellee 
slipped  upon  the  glass*  The  mere  sllpperineaa  of  a  sidewalk 
occaaioned  by  ice  or  anow,  not  being  accumulated  so  as  to 

constitute  an  obstruction,  is  not  such  a  J^fect  as  -.vill 
make  the  city  liable  for  darrages  occasioned  thereby." 

The  rule  announced  in  the  forrgoing  case,  is  a!R:ain  reiterated 
in  City  of  Chicago  v  Vixby,  84  111.  83.   In  that  case  the  party 
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injured  slipped  -ni  fell  on  a  3':ep,  at  ?l  oroaolng;  ani  -the 
Court  held!  "The  oity  was  bound  only  to  ths  exerois©  of  reas- 
onable SKxm   pruisnoe  and  dilitjence  in  raking  thie  step*   It  is 
not  required  to  foreaea  ani  provide  against  ev^ry  poasible 
danger  or  accident  that  rray  oocur.  It  ie  not  an  insurer  ap;ain3t 
acciient,  but  only  required  to  keep  its  etreeta  and  aidewaltoa 
in  a  reasonably  aafo  ooniition  for  the  accommodation  of  travel- 
ers and  pedestrians;  ani  we  are  of  opinion,  that  the  City  hae  not 
failed  in  ita  luty  in  this  instance.  ♦  *  *  •  There  waa  ice  on 
the  step,  aa  a:^pellee  swears,  ani  if  so,  all  parte  o"  the  walk 
are  dangerous,  unless  extraoriinary  care  is  taken  by  the  per- 
sona passing  over  it«  '"e  think  the  eviionce  shows,  that  the 
fall  waa  the  r'^sult  of  an  acciisnt  occasioned  by  fiS  ice,  and 
not  from  a  l-feotive  condition  of  the  walk;  if  '•he  sidewalk  is 
safe  under  ordinary  coniitiona,  the  City  is  not  liable  becau.^e 
it  is  rendered  slippery  by  anew  or  ice." 

This  Court  held,  in  City  of  East  Dubuque  v  Eru^ger,  IIS  111, 
App«  431  that  the  city  of  Eact  Dubuque  waa  not  liable  because 
the  fall  of  a  party  injured  in  that  caae,  was  cauaed  by  the 
slippery  conlition  of  a  walk  which  had  resulted  from  the  weather* 

According  to  the  well  settled  rule,  aa  annoiinced  in  the 
foregoing  decisions,  it  ie  apparent  that  appellee,  from  her 
own  testimony,  has  no  cause  of  action  against  appellant* 
The  judgment  is  therefore  r-versed. 

Juigrrent  reversed. 

Finding  of  facta  to  be  incorporated  in  the  judgrtent. 
That  the  appellant  was  not  guilty  of  any  negligence  which  caused 
or  contributed  to  the  injury  of  appellee* 
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STATE   OF  ILLINOIS,    K. 

SECOND  DISTRICT.  (  ^'''        I.  CHRISTOPHER  < '.   DuFFY.    Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and   keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing-  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  lecord  in  my  olfice. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and , 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 
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Begun  and  held  at  Ottawa,  on  Tuesday,  the  fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  seventeen, 
within  and  for  the  Second  District  of  the  State/of  Illinois: 
Present--The  Hon.  DUANE  J.  CARNES,  Presiding  Just/ce 
Hon.  DORRANCE  DIBELL,  Justice. 
Hon.  JOHN  M.  NIEHAUS,  Justice. 
CHRISTOPHER  C.  DUFFY,  Clerk. 
E.  M.  DAVIS'v  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wft:  on 
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the  opinion  of  the/Court  was  filed  in 


the  Clerk's  office  of  said  Court,  in  the  irords  and  figures 
following,  to-wit: 
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Gen.   No%   S3G6 

Robert   Sohultz,    &c,   appelleeOQ  §    X  •  A*     O  <^  ^ 

vs  Appeal  from  v;ill. 

Aurora,    Pitiinfieii  &  Joliet 
Ry .    Co.      a-ppeliiant. 

Niehaua,   P.   J, 

In  this  3aee  Roto'>rt  Schultz,  by  Sylvaater  Sohultz  his  father 
ani  next  iriend,  au?i  to  recover  for  injariea  resulting  from 
beln[^  struok  by  :i  ^street  car  o '"  1:'..e  Aur  ra,  Pl-iin"!  ^Id  ^ni  Jollat 
Railway  Company,  appellant*   Th»  suit  vYas  brought  In  the  circuit 
court  of  Will  County,  ^nl   a  jury  t^ial  -uaa  had,  ^n  i  a  v^rliot 
for  appellee,  'or  |'4,000.  Appellee  ent?rel  a  remittitur,  reiucing 
the  amount  of  "-he  damages  f oun  i  lix|c  by  ••he  ^ury,  to  i25C0,  'or 
which  amount  judgment  was  entered  againat  the  appellant;  and 
this  appeal  ia  prosecuted  from  the  judgment. 

The  aooilent,  in  ^vhioh  appellee,  tlien  a  chili  of  ibout  two 
years  of  ages,  was  injured,  occurred  on  August  1,  1914,  on 
Granite  Street,  near  the  corner  of  Cora  Street,  in  '■he  outekirte 
of  the  city  of  Joliet.  Granite  Street  ruii^i  east  ani  .vest;  ar.l  is 
intersected  by  Center  Street,  bout  318  feet  west  6f  Cora  Gtr3St. 
Th"^  street  car  tracks  of  appellant  are  located  on  the  southerly 
si ie  ox  Granite  Strset. 

On  the  day  in  question,  about  five  o'clock  in  "-he  afternoon 
a-pellant*»  street  oar,  which  caused  tue   injury,  v.'u,a  rurjninF;  on 
Granite  street  towards  Cora  Street.  The  child  in  question  wa- 
in the  street,  near  t-.e  house  where  it  lived,  ani  n(=:ar  the  cor- 
ner of  Granite  and  Co««  ??trests.  Accorilng  to  the  testimony 
of  the  motorraan  who  -it^^-b   in  cont'^ol  o!"  '"^e  oar,  he  obaerv*!  the 
chili  i.Tie  iiately  after  leaving  C'^nter  Street,  ani  -hen  he  irat 
saw  it,  it  was  sitting  iown  playing  in  a  sand  pile  on  the 
northerly  side  of  th'^  street.  The  child  2:ot  up,  as  the  car  w«9 
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mt'xt:Aaiuo  9ri+   ni    ,*99it8   jsioO    lo   I9naoo   9tii   i^ea    «#99'i:f5   9d'ln^i0 

ei  lajs   ;;f89w    Lns   tB£9   enwrr   tOB'xf?   eiin^-'ti    ,totloX,    iO  ^;fio   9r::t   lo 

.tSE^i.+B  J8T0O   lA  J69W  t3Bl  BIC   iuod     ,cf-&f>utB   loiao'O   ^fd  t'9jfo9Ba9*ni 

\fXi9x-!+uo6    9ilt   flo  idiJ'jiooX    9ii.    ^xusXisqa*  lo   ajfOAi^f   ijjo   *^91^^e   «»f{T 
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noorri'^ifl^  9ff-'   at  iooXc'o  avil    ♦jjodw   ,nol*e3i/p  ai   y^jit   arfcf  nO 
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..      nol*a?up   ni  ixixlo   sxi'T    .*99i;t3  jbioO   8iT«wo:t    rf'e9ii-(s   9;tin£TiD 
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approaching,  -r.  i  ^hen  move  J  tO'-vari  th-  atref^t  car  trao'ts.  The 

motorman  t'^.stifiei  on  this  point,  a.8  follows:  "Aft'^r  I  lilscoversd 

that  the  ohili  was  standing  up,  I  saw  It  stand  for  a  while, 

ani  then  ran  ac-^oaa  tn*  3tr?et  to  t>.e  south,  cin  1  a  little  bi^  wr^st." 

Tlie  motormiin  a^yo  tliat  the  child  ran,  bu^  th**  weight  of  ^he 

evi  ianoe  ia  clearly  to  the  gff?ot,  that  it  walked,  or  "toddled"  to^jvard 

the  traoka,  liy-'  a  two  year  old  chill  naturally  v^ouli* 

^  App3llant  :;ontend8,  that  the  .jVilence  lea  not  show,  that 
the  motor.Tian  Tas  guilty  oi  any  negligenoej  ani  "-hla  io  the  Vj  tal 
question  in  the  caae.   Froa  a  careful  reading  of  *he  t'="3timony 
In  the  r  cord,  ve  .conclude  fat  it  ia  suficient  to  au3taln 
the  Infeeeaoe  which  the  jury  probably  drew  froT.  ^V.e  avid^nc?, 
that  the  motorixan,  in  his  mi^na cement  of  the  car,  ^raa  not  as 
prompt  in  hia  efforte  to  atop  'lie  oar,  to  prev=^nt  it  frcr  injur- 
ing the  child,   ^s  h2  coul  i  :.nd  should  h^ve  been,  in  *'::<*,   exe-'clae 
of  reasonable  c.-re  for  tlie  child' a  safety.  His  ovm    ti^stimony 
upon  thia  point,  is  ao  contradictory,  that  the  jury  probably 
placed  very  11'.  tie  reliance  upon  it»   For  instance,  .^.a  to  h  w 
near  he  wae  to  the  child,   ■•■^hen  he  ahut  off  the  power,  he 
sayia   in  one  part  of  his  t'?etimony.:  "I  waa  probably  130  feet 
eaat  oC  Center  Street,  vhen  I  turned  tr.e   power  off"  (this  would 
be  about  180  fec-t  fro.T  the  plaje  .vh«re  thn   acci  lent  occurred,) 
Then  iirotiy  contradictinp;  thia  st^terient,  in  ano'rhar  part 
of  hia  teetimony,  h5  aayat  "I  ii  int  ahut  Biii  -^he  power  o^f 
•  *  *  *  •130  fs€t  eaat  of  Center  Street.  I  ahut  it  o'f  *  *  * 
300  feet  from  th*  crcsaing.f  an  J  finally  he  says*  "T^irn  I  shut 
off  the  power  135  feet  eaet  of  Center  Street,  the  chili  was 
right  in  the  aame  place  and  had  not  moved  trom  t-is  tixie  I 
left  Center  Street." 

Aa  to  *"he  time  \"'hen  he  put  on  the  brakee,  ani  th?  r»verae, 
hia  testimony  ia  equ  lly  contradictory.  He  say a  in  one  plaoei 
that  h  started  to  stop  the  oar  Innme  iiately  ^vhen  the  child  ?:ot 
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,   ■  ■'-  1x9)-:   :*         .     '-■     .  ■    " 
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,?onfJLiV£   9"i?   moil   weiL    i(Xdjsooiq  x^^^C      *^*  rfolrfw  •oaa»#lnl  *ffJ 

s-~    Ton  a«7;   ^i-tio  &ff:t   'io  tnaca^jsin^itr.  .;Xri  ai    ,flj8mio*ow  •!!:?■  J*rft 

-lulni   ipoi't    'i   cfatvsiq  oj    ,t-ao  s.      qod-a   o^  a*ic^".a   aid  ai  ^qaioiq 

©E2c-ex«   »ri?  ni    ,n»od  «tvjsrf  tli/Oila  trt/.  i  Xuoo   ed  a**      ,X)XlffD  s/.*- ghl 

YXcfjDcfoiq  V^i'^C   •^^   i"j3ri:t    ^^lotchijsifnoo  oe   Bi    ,*nioq  elrfif  fioqt/ 

V  ri  oi  ss   ,«onjBiGnX  to"?      .JX  noc.ju   sofljaXXsi  oX^tiX'f  ^v     beoelq, 

£;i    ,nd7rcq  9i.:f   't^o   cfifrfe    I'rf  n&riw      ,iXlrfc     •rfd'O*  U£W  •it'-lAdit 

^s?l  Oex   \fXd£doicf  9MV   I*    tJjnoiritspt   sirf  lo   tr.&q  ©ad  nX     ajsjjse 

.   biijov  Btd&]    "Uo  idwoq  8rf.t  Xsaiii.-;    I  fi*i{vr    ,J©eit2   t9Jn»0- *& -ifsJit 

(tte'iMJLCQ   *£iaMoo£  Sf<rf    fT'-v,    $cj3iq  8    -   T.oT'i    :t?9l  08X    :fuod£'6fi^ 

is.'I-'oni   nX    ,Ja?:rs^.-te    lX;'.^    -nnX;tcitj8i;tno5    vLfo'itt    neriT 

Tswcq  811^  ftia   ;:Wiie   ioi  :i    !••    ra^As   srf   ,^nomX#3?if  elri  lo 

"o    tl   tsjdB   I    .if»«"it3   T^iJrteO   to  >»Ji9   *?9'i   OaX*   *    •    *   ♦ 

luffs   I    I'.^rr"    ta^jaa  Sil  ^ll^snil    f  a^     ^.anlesaio   «'ri:t      woil  cf99*'i*'00S 

i-lAc   ©rf:t    ,*»9l;t8   i8*n9C    lo   t«jS9   if^el  flSX   t^wcXl  e^lt  "11^0 

I   mitt  »rf*  wo-i't     Xsvom  ton     Ijj^rf  £.-!/•  ♦•Mq  tufsn  ■^cif'n.£oid'gti 

"♦J©?t;^8   ts^fl^D  ;M9r 
,»eT.  ^  XajiJ^ftaljRicf  fl?S^  no  *irq  ^ri  endv*   «,'ni;#  «'rft  ot  iA^'^ 

;«OJBiq  ejLo   aX  avaa- «H  •>c*od'ci,X/*.idnoo  -tX-£'^^P»  »x  Ynoarl^as*  «Xrf 
ij-03  LXXdo  %d:!^  r*auw  x-Ce^-^i-^fl-^'^-J'^  130  •■»rfi'  qo;J»   o^  i5**«jBf»^  *M* 

•Wf 


vtp*      This  is  his  language:  "Right  after  I  se«n  the  child  p-ft 
u?»  I  thrRv/  t".9  fiesx  power  off*  I  put  the  brakes  on  first. 
I  hurnei  the  power  off,  tightened  up  the  brake,   then  I 
raversei  ar.i  put  the  power  into  hsr  on  '•-e  f^vsree."   In 
another  part  of  hio  teotimony,  however,  he  saya,   that  he  iii 
not  put  ori  the  bralies  until  the  chili  startei  to  cross  th* 
street,  -in  ]  ussa  this  langu-tget  "Ae  aoon  as  the  chili  atartei 
acrosa  'hs  street,  I  starts!  to   atop  rr.y  car.   I  twist?i  up 
the  brake  ae  hiri  ua  I  couli,  ar.i  then  pullei  the  reverse. 
•  *  *  *  I  hollerei  to  the  kid  +-c  ;:o  back;  I  iont  know  juat 
what  I  aail:  I  rantr  the  gong;  I  think  I  aaid  'Oet  out',  or 
'Look  out'*  I  oouldnt  eay  for  eur;  "-nether  I  hollared  once  or 
more  than  once." 

The  proof  introduced  by  appellant,  shows  that  this  car,  "^hich 
the  motornan  says,   'Afas  feoing  at  the  rate  o'"  eig^.t  miles  an 
hour,  coul  i  have  been  stopped  within  at  least  50  f'»et.  Anton 
strmec  te3ti-i3J  that  when  he  heard  ^-hs  motcrman"holler''at 
the  child,  'rhe  car  wasstill   75  f'-st  from  ti.e  plao©  where  t'"7C 
acciiSiit  hxxiEKHsi  occurraae   AccorlintT;  to  this  testimony,  i 
the  raotorraan  had  atarte  i  to  atop  his  car  when  he  oomr.enced  hol- 
laring at  the  child,   the  r^ar  would  not  have  come  wi  +  hin 
25  feet  of  otriklng  the  child, 

Antonia  Stramets  corroborates  Strmeo,  with  r-^ference  to 
th=  time  :7hich  muot  have  elapsed  after  '•he  "hollering",  ml 
befcre  t  je  child  was  struck.   She  t^sti'ied,  "rhat  juat  before 

the  acci.lent,  ^he  -^aa  at  work  in  her  house,  vhi  oh  faoes 
Coar  Street;  that  she  heard  the  mctor-an  "hollar";  and  *hat 
after  he  had  "hollered"  three  tiir.es,  "G«t  out",  or  "Get  out 
of  the  way",  she  went  to  +he  \vin  low  to  look  out;  and  ;-hen  she 
looked  out  in  the  direction  c"  the  coming  oar,  she  saw  th?  child 
that  the  child  had  not  yet  reachei  "rhe  street  C'.r  traok,  an 
was  walking  tov;ards  ±t,  .vhile  "-he  mot  srtnan  was  still  "hollering" 
and  the  child  kept  on  walking,   and  t'e  motorrran  kept  on  hollering; 


.*sti'i  no  aacfjRTd  «>n.^    **j'  .      :>  tawoq  x»b<  3rft  wst?^-^,  I    t<iw. 

nl       ".ssisv-i   9nt  oo  i9rf  o'ai   lawcq  arlt   ti/q  in.^  t^si^vci  , 
t tl    >r(  *jBr.<*      ,»Y-6H  ©i^'   ,iev3woii    .^nomiJes*  sin'  1o>iJ?q  aD^toa^f 
joio  07  t^tt^fa  ilirfo  af.-*   iiinx;  te^'iiaa'  9:i'tf   ao  lu^.-.^^a,, 
Le.ttJ8*e  IXiilo   s:  -?   a*i  nooe   aA"    t»a*iJan^i  •■trf^   a»ai/Jq-?   ,J»3T^.»,t 
qv  ;.  :t3iw*   I      .ajio  y=c  qo^a      ocf  JtstXttC^s    I   4*»»x*8    av'^    6eo"|0^ 
.98i8T9*i   9dt  Jt»XXi/q  ns::*   i  .1*    ,tXi;oo   I   bj^  tTArf  «4^J|3tfid,»df - 
i^aut  "'J^^  *"oi    I   liojBGf  o;s  0?  tli  sen  o:'  laielXorf '  t?  ^o^   *   * 
TO    ,'Juo   d-sO'   ^iiis   I  Uaidi   I    Jaaog  ^rfi   i^j^ii  I  .tJ^jtose    I  4'^flw 
TO  son©  leteXlorf  I   Tsifi-eriw  eiud   toi   ^««   d-oLXyoo   I  ,♦ 'iuo -iooJ* 

".9ono  n-siU  e^Qa, 

rfotif'T'    tiAO   airfl   *«f:*   aworia    .j-n^XXaqq*  x^  L^oubQ-xtaX  loota  :S^!|J,a£  .0: 

Ci£  eaXiir  trlstf   lo  at*!   ear*    J-^^   «fiXoa  8*/-      ,ait-^a  ffamiOvOm.eii^,* 

rto'-nA     .*9?'2  oa  ^B«tX   ^^  nXritiw  isaqqo^e  aaacf     av^ii.IXKou    tiuorf  , 

ije'tellod^'nsmiQ&o!!'.  srf     h-r£9/i     an   narlw  f^di  LsX'xlt69i  oam^uB 
9iit   starfw  doaXq  9a&  aaozt  iz^l  3T       XXl^ae^w  ijbo    3.1:"    ,i)XjtriD   orf^. 
t    .ynomX#a?;f   sirft  od-  ^nliToooA       «t$i-itfcoo  iaJixafxxif  anaiXoo«  ; 
-Xorf  isonaivmoo   an   nailv  »4ic   aiit  qo^e    0*  l^iiMta  JfcAii  n-iinio^om   ad* 
atdttyf  ©moo  avan  d-oii  iXiicw   i^c    ?:-d^      ,t-^lflo     axit  }«  ■gai%sS<:-j^- 

,Lildt)   idi  saUixiB   lo  »8c!L  SS 
a:f  •onai(al^'i  dt^r^      fOemztfS   ea^jKioc^OTidO  i^temsziB  sXaoiak 
ta£   ,"3aJti6XX««{"   ffi^    TBi'ii.     XaaqsXe  .av^xf  tuum  ifpia*  voil^^fild^. 
eTolftcf  iBul  tAdi  ^^ai'X^s***  8:18     .ioui;t8   a^w  XXiilo  ai/tf   aislatf.'- 
aeojB)  li&idfi    taauQff  ia/1  ai  iiovv   tM  sjsr   e.:'.:.    ,^aai.loo4  arf^, 
**di  tn«  {"leXloii"   a«,Tio^oni  an's   Xi*?.-!  aild    tjn?    j^aaid-S   i-aoO 
i"*©  4.9-D"    10   ,"*JJ0  ^sO"    ,aarul3'.  aain^   "i^aia^xoii"  X.*ri  aJ   1©*!^* 
erf 6   rf^dyt  i  c.h   {iuo  afooX  ot  vrof  nXw  •n+  o;J-   J-nay;  eJs    ,"y*W  o^*  *o 
iXirio  a  -"^'    «l«so  sflimoo  arf*   lo  iioii^osiif'    9di  al   iuo  JboiooX 

iijs   tatoA.-?"   1*0  i'e^stlB   ?*.'i  lario*aa  #aY  *pn  i,*.if  fcXlac     afi'd"  t-efli 
"^niieXIoiI"      .ite  aisw  n«?ncc  iocc  9d*   sXlrfw    ,i4  ai-x^^-ot  jclilJBW  p««" 
t:^nXisXXorf  no   tqsi  ixjB2n:o:fom  3'":*  ttt£      .scWXjbw  no  i^qs'i  tXlxfo  arf;^  Xa#r. 


«,n.l  finally  th'?  child  p;ot  tc   th«  street  oar  traok,  -an  1  crossed 
0V3r  to  the  ot'.isr  aide,  and  almost  cle:-rsi.  the  car  bdror";  it 
was  struck,   ^nsn  it  v.uo  foui:d  it  ■iv;..8  lying  nirj,r  the  back  whesla 
of  the  0£.r;  3C  "rhat  the  oar  must  h:;.ve  ;5ona  about  '30  I'sat  aftar 
th;  child  waa  struck,  befor~  the  ^lotorrrian  sucocaiei  in  stopping 
it;   'vhich  2lea.rly  indicatsa,  that  h-.    HI   not  ooinnence  his 
efforts  to  utop  the  car  tii  until  it  was  ••rifhin  about  30  f^ft  of 
the  child;  c-ithough  he  saw  'he  chill  aa  the  car  was  an>'roaching 
for  i..    .iit:t..ncc  o"  -i50  fsct;   cind  keot  hi?,  ey-ae  on  it  most  of 
the  time. 

The  inference  from  the  testimony  ia  irresiatable,  that  the 
Botor.ran  r":lled  rirst  upon  the  warnings  '"hich  h<?  gs-ve,  *o 
prevent  injury  to  ths  child,-  th*  ringing  cf   the  ffong,  and 
yelling  at  thi   child,  and  *-hen,   wheh  he  found  they  w.^r'^  not 
effective,  that  hs  rsoorted  to  the  efforte  to  gtop  the  oar» 
In  thia  in=.tance,  vvarninga  aervel  no  u^eTul  pmr  ^oae. 
The  victim  o:  tha  a,cci  ieni,  waa  a  child  o.**  such  tender  y^'-are 
that  in  -he  natural  cr.i  r  of  things,  it  .vouli  be  VnoMy  without 
Juigjiisnt,  and  -vithout  knowledge  or  apprsci'ition  o^  ':he  ourpoae 
o".    the  warnings;  nor   joul  i  it  h^vc  had  any  un  l^rstanding 
whatever,  about  *he  signi-^l'ic^noe  c'  the  ri::f;ing  of  the  n;ongs, 
or  "rhe  shouts  of  the  ir.otorman;  ^nd  it  could  not  have  realiaed 
the  eff'^jct  of  the  upeed  of  the  car,  or  •'he  iang-re  t'.  e,t  might 
result  tharefrom. 

Appellant  also  tniztu   insists  that  the  c.inount  o"  *h«  damages 
is  exseoaive.  T-.c   cvil-.noe  3hc\>9,   that  the  injury  resulting 
to  the  child  wao  not  on^y  severe,   but  ;3ntailei  lon.p;  :xnd  con- 
tinued auffsring;  and  that  in  moit?,  resoacts  It  is  permanent 
in  its  character.  Charles  iTvlters,  a  -^itnejs  .'or  appellee, 
testified  in  r-ference  to  the  injuries,  as  follows:   "Th*  right 
hip  wa3  mangled;  the  flesh  all  torn  away,  and  the  skin  hanging. 
Dr.  Pattsraon  carr.e,  looked  at  the  wound,  ani  took  his  sciaars 


^,  .v^,.  ..-.c-»..  ^w  -..*;ol  fcjNf  ti  frtrfTUr     .ionise   BJani 

;^ ,  J  .  TO^scf  ,icrLrit8  Vew  titcio  -^dt 

.-.    .     ,«.3?i3oihnl  ylrr^elo  rioirfw     |l'l 
;.ui;  iiiii  Xi:!-at/  ttt  TjSo  9:f;i-  qo*L>  c-'  gtfio'i'ie 

-:j,-v  n-  "    ""  ""  ■"''    ""■'■  Vjss    9rl  .-fguorfitl^a   jiiXlrio-^oriJ- 

:;?•-:''•    '^■'■'       ■    ■:oa.~t3tt   js  rtot 

uoa   ^T?v   v?' 1    tnyo.:   e:;    rrs.:.         ,    '    *    Ini"  ;tXlrit>~»f(rf   tf'JB     gnlXIaY 

.T.en      :'-^    qo?e   o:f   8*Tol1s    t;  -    j-   la^faoeai  erf  ^lrrr**',©vi*csii9 

*9eo'ri&q  Xju.ecjj  on  isviee   fegnlrr'xjsy/   ^Boant^nt  Bti{^'-al 

•  ijefv  •X9in?j'  rfoijs   'o  bltdo  b  bsjh    ,in9l  1oo£  tn.f  to  rtiJoIV  •«ifT 

tuod^L  '         '  :  'r    ,-     ■;    ,Bsfllrf:f  'To   f  I-^o  Xaiu*^:-!  */"     nX  *jarf:f 

Snitn^-iTgiti  nu  ^nis  i^n  c  '..        lorr  {i^nXnuaw  SiW   ?o 

jsgnop  »ii*  lo  anignii  erfo    \o  ^oa^ci   xn^v-3   S'"'*   J0ocf,c   .MVe^jsxiw 

Xoiii:.:  ;3a  evjsr:   ton     fcXi/oo      '    '         jniiioiO-'  "    ":o  tiisods   eH*  to 

^nltijuaf^i  «a7.'Qrf6   soflt.'txvo   sr'T   .evlsel&cxs  el 

'  ;i^  Snoi  i.e-.X£Jii!L    .t^jc'     ,e'i=vp«    -'Tno   fhh  a^  bZtdo- ifdi  of 

:.st:*7-i  inrX  ^fcaTXlXttas* 

.;x'.i.e'  tX-s;v,vL=  fi  •  .^i^t  ■JJbaXgn'A^fi' Bjsw  qXri 


and  cut  av/ay  the   flesh  ani   'he  skin  that  was  ha,n::ing."        So 
severe     \Ta,3   ':.:3   injury  that   the  chili  nseiei  the   oonstant  at"-- 
ention  of     a  physician  for  three  months,   an  1   akin  grafting  had 
to  be   r^aort:?!  to   in  endeavoring  to  brin^r  about  a  hQallnc?  of 
the  vYounde.   Dr.   P.^-^teraon,    -^hs  atter  iini?'  physician,    tc-atifie    i 
that   the   injury   r-; suited  in   \n  open  blooiy  wound;    that   there 
were    a  veral   out8   in    tl.e    thigh,    a  Ion;;-;   one,    ani   ..    short   one, 
about    7   inches   up   ixiii    lown   the  thigh.;    ani  a   tranav-rse  wut 
about   6^   iiiches  :-.oro8a;   and  several   arriallsr   cuter   ^hat    the 
whole     hip  ^.ni  skin  wer<^    cut   into   little  pieoea;    tliat  h*   oewred 
tlie   oarta  to:;^ether  with  58   ytitchea   in  all  the   outaj      that  he 
dre&sei  t..3  wound*     svery   lay    'or   about    3  wonthsj    that  the  child 
"hcllierei  .^ni  yelled"  from  tJsim  pain,    .^or  a  lonr'   -^ime.     The 
ohili  ',vaB   u/iable   to  "valk    for    four   or      five  mortha   after   -^he 
aoci  lent;   «n.i  *hc  plaoecf   the   injury  on   the  body   is   non  covered 
with   acar   tiasue,    -.ni  will   not   r-g^in  a  nornan   conlition. 

Te    concluis,    therefore,      t'nat    the   amount    fixei  ir    "-hr^   jui/r- 
ment    la   not   excQ.T;3ive,    oonail^rin-'    'i.e   ^rave    "character   of   the 
in^vxBJl  injuriea  as    ieacribed  by   thece   -vitnessea, 

T;is   juigtnent    is  affirned. 

JuigiTient   affir-ned^ 


*-0  5rttl;i©rf  jb  iaod^  -^nlxd  oi   75ni to VvSpiLn*  ni  o*  lelipaeT  scf  ot . 

l>»ir»a  «rf  t&r'^    jaaoslq  9:^:'ii  o*rrjt   ;fjJo   ^tew  nlia  in-j  qlri     aloriw 

b:'   7,4'^      retire  «/^  Xxji  at  t^doiltu  So  dJ-l'--  a©t:*6so*  arf-54i<)   ffr;t 

JbXlrit    ..      ...      iafltnom  L   ■fuod^i  ^o"":   ^£i.  x^revf.     mLnuarn  8>:ii  I«e«sext 

s:-"     .sfi*  3noX  4  :io"i    ,xxi-:jq  aiijt  sao-tt  "taXI^Y  ^«J^  fcensiXori" 

9ri-    erfJTom  svi';     lo  a-/ol  lol  iisv  oi  eXa^nju  bjbw  iXixffr- 

1}©18V00  won  ai  ^irocf  sdt  no  xiu{;nl   s>;;'^   loao*Xq  ^r*  i^n^   ;;>'n«'iioc£ 
,ttot^tinpo  na-rsion  «  nX^sri  ;fon  Xliw  ta<d   ,©vebict   n-aoe  xlitlw 

ecif  to  T?to»TjE£fc  ev*>Tg   ad-^  gnXTsXlanos;    ,avi6.^80X9  oon  al   Insm 
.asa&antlr   saa.^'-^  ycT  Jbacfl-roaai    a^^  •oi-rjj^ni  icazjr:(}ci 
.,,  •l>©iTiil'j£  ax    :+-ftTipiuf;   e^T 


STATE   OF  ILLINOIS,    |    ,, 

SEX30ND  DISTRICT.  ( '^**'        I,  CHRISTOPHER  C.  DuFFY,   Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregointr  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


/> 


\J 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


/ 


Beg-un  and  held  at  Ottawa,  on  Tuesday,  the  fourth  day  of  April, 

/ 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and/seventeen 

within  and  for  the  Second  District  of  the  State  0/  Illinois; 
Present--The  Hon,  DUANE  J.  CARNES ,  Presiding  Justic^. 
Hon.  DORRANCE  DIBELL,  Justice 
Hon.  JOHN  M.  NIEHAUS,  Justice 
CHRISTOPHER  C.  DUFFY,  Clerk. 
E.  M.  DAVIS,  Sheriff. 

\ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

^App  1  01917    the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


'.->  Ai'  .  <'>-^^' 


;al*3A 


aiaiflH 


^a£aaMaMa£  ti  aa 


3fl9l0 

^rriwollol 


■.*y«» 


Gen. No.  6373. 
Richard  Farneworth, 

Plaint'iff  in  error ^V  O  Xaiie  O  O  \j 

va  Error  to  LaSallo* 

William  Gromm, 

Defendant  In  error. 
Nlehaus,  P.  J. 

Rlohard  Farnsworth,  the  plaintiff  In  error,  on  D^-oember  17 
1913,  entered  Into  a  contract,  In  th'=  form  of  articles  of 
agreement,  '.vith  the  defendant  In  error,  William  Gromm,  oonoernlng 
the  conveyance  by  the  plaintiff  in  error,  of  certain  r^al  estate 
conditioned  upon  the  payment  by  the  defendant  in  error,  of 
the  consideration  of  $13,000.  specified  In  said  articles  of 
agreement,  wrhich  vras  to  be  made  In  the  following  manner: 
$2,000  was  to  be  paid  to  Mabel  Pickeng,   who  had  a  mortgage 
on  the  premisee  fcr  that  amount;  and  the  balance  of  $10,000 
was  to  be  paid  on  or  before  ten  years  from  March  1,  1913,  «ith 
Interest  at  the  rate  of  five  per  cent  per  annum,  payable  eemi- 
annvially,  on  September  1,  1913,  and  March  1,  1914;  and  on 
corresponding  dates  of  each  year,  until  the  principal  sun 
was  paid;  all  taxes  assessed  against  the  real  est&.te  in  question 
after  the  year  1913,  were  to  be  paid  by  the  defendant  in  error. 

It  was  provided  in  the  contract,  that  the  de*''»niant  in  error 
should  have  the  right  to  make  payments,  on  any  Interest  paying 
date,  upon  the  principal  sum  of  $10,000  In  any  amount  which 
would  be  a  multiple  of  $100;  and  that  ae  soon  as  the  purchase 
price  was  reduced  by  payments,  to  $6,000,  t'  e  plaintiff  ln«w 
error  bound  himself  to  execute  a  warranty  deed  for  the  premises 
and  take  a  mortgage  or  trust  deed  for  the  unpaid  remainder. 

The  contract  also  stipulated,  that  possession  of  the  real 
estate  In  question,  should  be  delivered  by  the  plaintiff  in  error 
to  the  defendant  in  error,  on  March  1,  1913,  and  that  "in  case 
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of  the  failure  of  the  defendant  in  error  to  make  the  payments 
or  any  part  thereof,  or  perform  any  of  'he  covenant a  to  be 
performed  on  his  part,  then  the  contract  should,  at  the  option 
of  the  plaintiff  in  error*  be  forfeited  and  determined;  and 
the  defendant  in  error  should  forf-'it  all  payments  made  by  him 
on  the  oontraot;  and  that  such  payrr.cnts  should  be  retained  by 
the  plaintiff  in  error,  in  full  eatisfaotion  and  in  liquidation 
of  all  damages  by  him  sustained;  and  that  he  should  also  thereupon 
have  the  right  to  re-enter  and  take  possession  of  the  premises 
in  question** 

It  arpaare  from  t>e  evidence,  that  the  defendant  in  error 
went  into  possession  of  the  premises  rentioned,  under  this  oon 
traot;  and  that  he  held  possession  of  th°  same  for  a  y«at; 
but  failed  to  make  the  paytrente  which  he  had  agreed  to  make, 
by  the  terms  of  the  oontraot,  except  that  he  paid  |300.  interest 
which  became  due  September  1,  1913;  and  he  did  not  pay  the 
taxes  assessed  against  the  premises  in  the  year  1913 «  The 
plaintiff  in  error  thereupon  exerolsed  his  right  and  option 
under  the  oontraot,   and  forfeited  the  same;  ard  ordered  the 
defendant  in  error  to  leave  the  premisee,  which  he  Jid;  an  ^. 
thereupon,  the  plaintiff  in  error  re-poeeessed  himself  o"  the 
premiaet.   Thereafter,  the  plaintiff  in  error  oomtpenoed  this 
suit  in  assumpsit,  against  the  defendant  in  error,  to  recover 
damages  resulting  to  him  because  of  the  failure  of  the  defendant 
in  error  to  comply  with  the  terms  of  the  contract  in  question. 

The  ieolaration  filed  in  the  case  consists  of  three  counts; 
the  first  and  seooni  counts  being  based  upon  the  contract  in 
question,  and  set  out  the  contract;  they  aver  the  obligation 
of  the  defendant  in  error  to  make  the  payments  stipulated  in 
the  contract  to  be  made  by  him;  and  that  he  failed  to  make  tfee 
sam«-  also  aver  that  by  reason  of  his  default,  the  plaintiff 
In  error  has  the  right  to  recover  for  the  use  and  occupation 
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of  *he  premibes  for  the  year  that  the  defendant  in  error  oo- 
oupled  them*  The  third  ooxint  la  the  oonsolidated  common  oounts. 

The  defendant  in  error  filed  the  general  issue,  a»ni  -^here 
was  a  trial  by  the  court.  At  the  ooncluaion  of  all  the  eviienoe, 
the  Court  found  that  thr  elviienoe   did  not  sustain  the  right 
of  the  plaintiff  in  error,  to  recover  under  the  ieclaration; 
and  that  he  had  no  oauae  of  action  against  t\9   defendant  in 
error;  and  sustained  a  motion  to  exclude  all  the  evl  i<»nce,  and 
find  the  iasuea  in  favor  cf  the  iefeniant  in  error;  ani  a  judg- 
ment Cor  ocsta  was  rendered  againat  the  plaintiff  in  error; 
from  which  judgitsnt  this  writ  of  error  la  proaecuted* 

We  are  of  opinion,  that  there  waa  no  error  in  the  rullnga 
of  the  Court,  nor  in  the  finding  of  the  iesues  in  favor  of  the 
defendant  in  error.  The  plaintiff  in  error  had  no  right  to 
recover  under  the  contract,  because  the  contract  was  terminated, 
and  he  himself  had  terminated  the  same.  Thp  act  of  the  plain- 
tiff in  error  in  orJering  the  defendant  in  error  from  the  premiaea 
and  reposeeesing  himaelf  of  the  aama,   ani  rstaining  the  payment 
made  by  the  defendant  in  error,  effectually  terminated  tl.e  con- 
tract between  the  partiea;  and  the  remedy  pursued  waa  the  one 
which  the  contract  provided  for,  and  the  plaintiff  in  error 
"fyatd   the  right  to  exercise  It,  if  he  saw  fit. 

There  ia  no  proviaion  in  the  contract  giving  the  plaintiff 
in  error  the  right  to  recover  anything  for  uae  and  occupation 

of  the  premiaea,  which  the  defendant  in  error  hpld  under  the 
contract,  in  oaae  of  a  termination  or  forfeiture  of  the  con- 
tract. Under  the  terms  of  the  contract,  the  iefeniant  in  error 
had  the  right  to  the  use  and  occupation  of  the  pr  miaea,  d\iring 
the  time  the  contract  waa  in  force;  hia  occupation  was  there- 
fore not  wrongful;  not   could  it  be  the  legal  caoia  for  recovery 
under  the  contract.  Moreover,  it  is  ex-^reaaly  atipulatsd  in  the 
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contraot,   that  any  payrrjente  mal*  by  thf)  ief  er.  lant,  Ir  f^rror  un- 
der the  contraot,  might  be  retained  by  tbe  plaintiff  in  error; 
and  that  thcac  retained  payrenta  should  be  a  full  aatiefaction 
and  llquiiation  of  all  iamagee  suets-lned  by  the  plaintiff  In  error. 
By  the  terms  of  the  contraot  itself,   therefore,  the  d&nagee 
sustained  by  ^he'  plaintiff  in  error  were  satiafied* 
The'  judgment  is  affirmed* 

Juigaent  affirmed. 


STATE   OF  ILLINOIS,    |  _ 

SECOND  DISTRICT.  i'  ^'^^        I,  CHRISTOPHER  C.  DuPFY.    Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoincr  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 
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Begun  and  held  at  Ottawa,'  on^Tues day,  the  fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  seventeen, 
within  and  for  the  Second  District  of  the  JBtate  of  Illinois: 
Present--The  Hon.  DUANE  J,  CARNES,  Pres idingf Jus t ice . 
Hon.  DORRANCE  DIBELL,  Justice.^ 
Hon.  JOHN  M.  NIEHAUS,  Justice 
CHRISTOPHER  C.  DUFFY,  Clerk. 
E.  M.  DAVIS,  Sheriff. 


BE  IT  REMEMBERED,  ^_at  after/ards,  to-wit:  on   -^^-cX  /  9. 
f  y  ^  f ,  the~tJ';^inion  of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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Gen.   No.   6395. 

Samuel  Freeirar,  arpellee.  '^Qo    I»A.«     t35 

VB  Appeal  from  Will* 

Chicago  &  Jolist  Electric 

Railway  Co.  appellant. 

Niehaue,  ?,  J. 

This  is  an  appeal  from  a  Juigment  recovered  in  the  Circuit 
Court  of  Will  County,  iry  the  appellee,  fiarauel  Freeman,   against 
the  appellant,  Chicago  &   Joliet  Electric  Railway  Company. 
The  principal  contention  of  appellant  on  this  appeal,  ia  that 
the  veriiot  of  the  Jury  upon  which  the  juigment  ^as  renierel, 
ie  against  the  weight  of  the  evidence. 

The  evidence  ofl  the  part  ol  the  appellee  ie  to  the  effect 
that  on  Vay  6,  1914,  he  had  attended  a  horse  market  in  the 
City  of  Joliet,  and  wae  traveling  homeward,  about  four  o'clock 
in  the  afternoon,  on  Colllne  street,  in  a  wagon  drawn  by  a  team 
of  horses,  leading  another  hcree  bel3[ind  the  wagon.   The  evlienoe 
tends  to  show,  that  the  horeei  were  gentle,  ueed  to  the  street 
oare,  and  "city  broke". 

The  appellant  occupies  a  part  of  Collins  street,  vith  its 
railroad  tracks,  ani  in  the  operation  of  Its  eleotrio  oars 
thereon;  leaving  a  apace  of  about  15  feet  for  vehicle  travel 
which  space  is  paved  for  that  purpose.  As  the  appellee,  on 
tl.dD  aftertoon  in  question,  wae  driving  along  Collins  street, 
near  Francis  Street,  towards  t  e  north,   appellant's  Chicago 
boiond  Interurban  oar  oarre  along,  at  about  the  rate   of  twenty 
miles  an  hour;  and  approached  appellee  from  the  r'^;ar,  as  he 
was  driving  along  in  "-he  usual  traveled  part  of  the  street; 
and  it  is  claimed  by  appellee  that  he  was  unaware  of  th's 
approach  of  the  oar,  but  that  it  finally  caught  up  with  him, 
and  struck  his  horse  which  wae  tied  to  the  rear  of  ths  wagon; 
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♦  XliW   tnotl    LaBqqk  «V 

oii:toeI3  Fallot.  A  osjecldO 

•  tnjBirsqqjs  .oO  ^-'^''-^-'jaH 

•  C   .<?    ,au£ndjtlf 
d-ix/oaiO  til-t  at  JtttavooaT  d-naagiut  ■«  aioij   X^aaqqa  n^s  ai  eirfT 

.^n^qmoO  xamlUfi  oLitoeiJ  toiloT*  *  ogjioiifO  .^n^IXsqq*  ddi- 
J-jBi-fcT  BX  ,Xjwqq£  aid}  ao  tnjeXisqqjB  lo  noid'ne^noo  L&q,toatrq  irfT 
,fc«aaln?"i  «jbw   itaemstui;   erf*  rfoidw  aoqu  ^li/t  erf  J   'io  ^oUiev  axfit 

.aoneLiva  arft   to  ^rigiaw   erf;t  ^anljeajB  al 

toalia  8fi*  o:f  ai   aalXaqqjB  9dj  lo  JTisq  arfJ  Iko  aonaliva  en'T 

arf;t  ai   taiijam  aaiorf  jb  tatfie.+  *^  fcjarf  ari   ,*xex    ,3  i{j6M  no  tfjsrf* 

iooio'o  Two^   iuodjE   ,Jba«wamorf  gnlXavjeiJ  a^w  ta£   ,*alXoL  lo  x*-tO 

aM9t  *  ^f^  owjBii  nog^Bw  a  ni    .itasa^e   aniXXoO  no   ,noonia*lj8  ©rft  nl 

aonafcJtvs   srfT      .nogjBw  adi-  Jbrtirfacf  aaaorf  iad:'oaja  gnlt^eX    ,adgiorf  lo 

^aaita  Si^;*^  oi  taaw   ,aXtfl8T   aiaw  aeaiari  9rf*  tjsrf*    ,worfa  o*  atna* 

."eatoirf  x^J^o*  Jt)rrjs   ,ai«o 

ai-1  ri^iv    ,*aai;ta   aniXioO  lo  ttisq  e  boIvjooo  inalleqcs  arfT 

•7£0  oln^oeXe   atl  lo  nol;f«'X9qo   »r:t  rrl  Jrn^   ,a3(04ii:f  t«oaXi«i 

Xav^it  aXoiiiav  lol  ^aal  dX  ^x/o^jb   xo     ao^qa  ;s     :gat'va9l   {tioezedt 

no    .aaXXaqqjB  oiii  ei      .aaoqcxx/q  ^<arl;f   lol  tavjsq   si  ao^sqa   doidn 

,^aa7;ta  anlXXoO  ^noi^  s^-^'^-^^  *''^   tfloltaaup  nX  aoozkia^Mfi  arft 

os«olriO  a'*njiXXaqq«      ,d*ioa  9   i  ai:iBWOt    ,*6~ii^8  aionjBiT  lAan 

X^nawcr   lo       •iAt  %At  tuods  &a   «s^ioX£  8"Nao  ijbo  njBdtuied'XTl  tnuocT 

arl  sjs   «t«9i  an;t  motl   aaXIaqq^e  taifo.ao'zqqjs  Jbn^    ;v;or{  n«  aaXXs 

;;^8aT^a  adi   lo  ^T«q  tiaXavjuitf'  X«t;ai;   Bdt  nt  3noX«     snlviii   a«w 

ari*   lo  aTJBWAnu  a«w  erf  *J3fi;t  aaXXaqqja  ycf  LamljaXo     al  *1  X)n« 

,mld  dvtivr  qu  dngi/jao  x-t-C-onil  JX   *«rf:t   iud   ,ti»o   ari*  lo  xlo*0'xqqjB 

(£[0S««  ^di    i.)  i^ai  ariJ-  o*  Jbald*  aaw  holrfw  aaiorf  aXrf  ioui^e  tn^ 


that  th«  horse  thereupon  made  a  euiden  ^\smp   ani  overturned  the 
wagon,   causing  appeJ.leee  team  to  run  away,  ini  ^Thereby  apcellet 
wae  thrown  uoon  tLe  pavement  under  thf  A-agon,  s.r.d  iragrf  I  a 
oonaiderahie  distanoe  on  the  t/treet;   the  rear  horse  w- s  hurt 
the  wagon  wae  sniashed,  and  appellee  vae  severely  injured. 

The  urincipal  oontioverted  question  In  t!  e  cast,  la  one  o' 
fact;  us  to  whether  the  a-.^pellee'a  horse  in  tVie  r^ur,  was 
aotujb.lly  struck  by  the  appQlj.ant'a  cam.   One  /^itnea^i  "or   ap- 
pellee teatifled  positively,  that  "'cha  oar  hit  ■^'-■"S  horse  on 
the  right  ilank";   and  "that  the  horea  whioh  was  hit  tlopal 
the  wagon  over;  and  the  horse  Ahish  appellee  was  iriving 
thereupon  ran  away  dragging  appellee  along  th«  paveii,ent  ♦" 
Another  witness  for  appellee,  .vho  was  also  a  passenger  on  the 
car,  testi-ied,  that  apparently  t:.e  ot-r  hit  the  horse,  because 
it  gave  an  awful  ^ump.  Another  witnese,  who,  hc^-yftver,  was 
about  a  q^iartcr  of  a  raile  dibt^nt  from  the  plaoe  of  the  acci- 
dent, but  looking  in  that  direction  ut  the  time  ^he   accident 
occurred,  testified,  that  xkBXS  from  ^vhsre  ha  v/as  ;3-ls.n ling, 
it  appeared  as  if  the  car  hit  the  horse  from  behind;  that 
the  horse  Jumped  to  one  side,  and  tippel  the  vragon  over.  He 
also  teiitified  that  he  afterwards  saw  tV^o  horse  which  was 
hitched  behind,   and  noticed  zhuz   it  had  its  leg  and  right  hip 
skinned* 

Appellee  testified,  that  he  did  not  nc-tioe  the  approach  of 
the  oar,  bat  felt  the  jar  whsn  the  horse  jamped;  and  lookad 
around,  and  "saw  the  oar  right  on  him."   The  evidence  of  those 
witnesses  is  also  corroborated  to  sc.-ie  extent,  by  the  test- 
imony of  the  veterinary  who  afterwards  treated  the  horse 
alleged  to  have  basn  struck.   He  testified,  that  the  hock  and 
flank  were  skinned  in  such  a  manner  as  to  indloate  that  the 
hind  horse  had  been  struck  by  a  glanoing  blow* 


■a  l*)r-^£tt  bj^   ,noawi5^    -if"   i«LiTi;  tnsaidvjsq  iJ*  noqjj  anozAt  sjbw 
:f7x/d  3  ?V7  daioxf  t^aa     9if^      ;laeti'&   Oif:f  no  OQiiscfaiii^  eicf^iaJsisaoo 

0  0rro  el    »»ajEO  »  .'y   rii  aaiifaswg  i|d#7oyjta^r_wo_^^  siIT      \ 

no  •exoxf  cf;*   *Jtif  tjao   u:;';"   tssit   ,\:j.avlii8oq  JbsiliJesit  ttXItq 

-^   -j.if 
teq-rit  *2ff  Bfii*  riciriw  teioxf  trfd   *jiff*"   La^     i^alnjali  td-^li  9df 

^rriviTf-   BB»f   srtXIeqqjo  dctdr  ©eiod  azfcf  Jbajs     ;iovo  ao^sit  Bdt 

•xlj-  ao   lagfl^sajsq  a  deljs  a:sw  off?.'    ,»»II«qq«  to^  aesn^lw  xaxf^oaA 

•ausotrf  taaroif  a.-ft  d-^^  Ibo  ?   t  '\(X;fna'xjB>:'Q£  ^£.:j-    ,i}8ilJtJha8it'   «t«o 

Gfiwr   .tavft^roff  ,oltlV  .aaan:*!?-   ladtonA     .qailft  Xu'i^j*  /ij*  av^  jl 

-Ifiioji  wfct  "to  ao-elq  aifJ  atotl  ^a«ttj^t  alim  «     lo  t4ti*xrp  £  tuo<t* 

^netioo«*%fft  ainl#  sxTt  **  flb i t6e  ill!:   JJSif*  ni  ghlafool^i/cr  ,'taal> 

,gftltrr**e   aiw  erf  atexfir- moil  tnih^  t^ii*' ,Jbelli^8e.^    ^iitiruooo 

ftulo    ;Jfcnirf»cf  mot^  soTorf  9^xt   fid  t£0  Wdt'  \t  tJb  JLai^aqqjB^^l 

sH  .7SV0  no;^£vr  arf^  iaqclu  ta£  ,aJbla  a/lto^e?^£aqaB/(  aaTor^'aof'' 

a«v.  ti(ilr:K  aatcr!  difj'  w«a  aJtxAvrta^tiji  sxf  ^ififTif    'jball2#8at  oaX« 

qlri  (fiu'^lt  tffis  laX  Bit  ijui  &t  t&fJ     taolJori'JbkiB'     ;i5nJt|ad  ie^ojl^' 

"io  rfo*OTqq£  arf:f  eoidorr  ;tdn  til  arl  J^rfi^   .lalfffeaJ'  aalXaqqA 
bB:i<iol'LttJsit6qBittl  BBiod  BdfnifPti  t&l'Bdi  tXaf  irud  ^rs6  Bat 
aaarfj-  ^  aafrsfriva^ -aiff      ■*.«Xil  rfb  d'^rfjl'i  t*b  erif  ¥«••  "  ixii  ^JbxufOM* 
-*c?;f  aff*  x<^  •^fl^^'t®  ^'WO*^-  bB&siodO'itoo^  oafi  aJ^aaaa'anilir 

txi*  ^ooif  5-'t  '*jBTftf   ,t8llltf'88;f  sH  "  .jCoiftt*B  flaed  avjarf  d^' JbasaXx'i' 

aif:?  t-3rf:t  pifjBolfcnl  di\ji  tinn^m 'J  xfo'wi  nl  tanniie  axaw  ifliail 

,rolrS  ^irion^rs  jb  ifif  3fox;i#a  naac/  Jbwuf  aaioii  taiif 


On  the  other  hani  three  cf  a;^  ellant'e  witneaues,  namely 
the  motoriiian  In  charge  of  the  oar,  jind  two  others,  testifiei 
positively  that  the  oar  ild  not  run  into  appellee's  horse;  and 
there  la  a  ieoiael  oorfliot  in  the  eviienoe  on  this  question. 
It  io  eviient,  therefore,  that  to  determine  where  the  weight 
of  the  eviienoe  lies,  depends  upon  which  witneases  are  most 
worthy  to  be  oalieved.   To  properly  i^oide  this  question 
involves  paoBing  on  the  respective  oreiitoillty  of  ?.ll  the 
witnesses  -vho  teatified  with  reference  to  the  mattero  in  conflict. 
This  is  conceded  to  be,  at  least  in  the  first  instance,  f.e 
province  of  the  jury;  but  it  must  be  apparent,  aieo,   that 
the  jury  were  in  the  best  position  to  de' ermine  the  matter, 
beoauae  taey  had  t^e  beat  opportunity  of  judf^lng  the  '.vitniisscs 
with  reference  to  their  oredibilityo  Their  credibility,  as 
well  as  tneir  number,  must  be  considered  in  determining  the 
preponderance  of  ';h3  evidence  in  a  caae.  And  to  determine  the 
credibility  of  the  .vitnesses,  it  is  neosssary  to  take  into 
consideration  the  intelligence,  and  the  apparent  fairness  or 
unfairness  of  the  different  witnesses;  t>:e  opportunities  whic^ 
they  had  for  seeing  or  knowing  what  they  testify  about,  as 
well  ua  their  interest,  if  they  a*  pear  to  have  any;  or  their 
prajadioe  if  they  manifest  any;  as  well  aa  their  gen'^.ral 
appearance  and  demeanor  while  testifying.  All  the  factors 
mentioned,  and  others,  necessarily  enter  into  the  queetion  of 
the  credit  to  be  given  to  the  teatimony  of  the  iifferent  wit- 
nesses; and  these  matters  the  jury  and  the  trial  juig;*  are 
in  the  best  position  to  consider  :nd  pass  upon* 

A  court  of  rsview  oannotpossibly  review  fe  testimony  of 
the  witneases  under  the  same  favorable  conditions  for  arrivl  ng 
at  an  aoourute  judgment,  and  it  has  therefore  been  xmiformly  held 
that  the  findings  of  a  jviry  on  a  question  of  fact,   that  has  been 
approved  by  the  trial  judge,  shoi^ld  not  be  disturbed,  unless  it 


\fl9i-cj8n    «««»s9n-ti'v  »' taMilB'  um  "Ho  ••tcai  Idf^^  jsd^o  9iii  flO 

r;n«   t«aToa'  B'fteXIaqc,«  o^flx  m/i   ioa  til   zm     •di  tAili  ^C-Cevi^Xsoq 

,aotfeimp  atdi  no  tonal:  !▼•  tdi  at  tolLlaoo  t9biotl  a  $t  6r»di 

rf-r^aidw  »rf:f  eiftfiw  «rtlmTft;*et  o^  ^jbxI*    .•»o1;©iaxi*    .^nolivs   al  *|;^ 

:faom  6t£  eaa&anit-iv.     iloiifT.  noqii   ai^neqst   ^B9ll  aofcatlya  aril,  loi 

flol*aaup     Btdi  ailoat   \{lTaqoTq  oT     .IsavelXrjo  scf  o*  ^itllpw^ 

9rf+   IIjs  !t:o  ^&i£ldtl9io  avltoaqa?i  8:1*  iio  snlbs^q  aavloyiii   , 

.Joil^noo   nt  atf^tsm  9di  oi   aoaeial?!  dtlv,  b%llttB9t   oriv«   tdaaaniMw 

»-^    ^9oaBfBnt  &&rt\  sAi  ni  ^aasal   t*  t*cf  ot  talaoaoo  el  sidT 

t£{i&      toelje   ,*fta'i«qq3  «»d  *auffl  *i   tucf     ix'twt   tdit  5o  aonlvoaq 

«tat!f<am  a.'f^  ^niroTe-^at  o^  noi^laoq  tsacf  9di  at  eiaw  X'^t  *^^^ 

aaaesflr^lw  a<tt  jai^l^^t  ^°  x^-^^^^^^oqqo  ^sacf  a^'i  tjsil  ^tii;]'  eau^o^cf 

•«   ,T#JlJt(fUa«o  xiaifT   .xi^ilicfllaip  it9dt  ot   ?OfleTa:;:r:c  xf^J(« 

arrt  srrJtnisnra^at  ai  taiaJtianoo  ad  ^fauio  ttedmva  ils.ii  9«  XXf|»^ 

orft  a/ilffiTatat  ot  tnA  »aa.sc  s  at  aortal  Ire  tdi   !t£>  aon^iaLnoqaiq 

o&nt  sifjKf  o^  x^-'3*Beosn  al   ti    .aaaasmiftr   arfit   lo  X'^tltdtl^fiio 

*ro  eas.TTtje^  ^rreiaoajs  9r{.-^  inxs   «aoae'3)lIXatai  aif^  mottAzebt»aoo 

^olrfv     aal.tim/:t70qqo  a:'-"    (aaaeancfiw  tf'neaalll^  »di  1o  aaaail^lau 

63   ^fuodji  x'iltant  ^»iii  ^sdn  ^fliwoni  lo  aniaae   lol  -tjsil  xM^ 

liarft  to   ^Y^-e  avjBil  o^   t^aqq^  x^di   li    ,^aei9d-nl   ii5;^g    (a  X^P"* 

IjBTf^no^  tlerf^f  a^     Xl9w  a«     ixnJi  ^aa^ia^am  x^a^  '!■£  acXija^aTq 

eio^tO'Bl     •df  IIA     .^nix'^-t^B'^  9itd^  lonjaemat  In^  aoxuiija^ciq^ 

lo  nott9«vp  9di  otttt  i9&a9  x^i««aaaoan   ^BX9dto  baa  ,L9notta9m 

-ttw  *'fl9"t9'"*.Jtt   9d&  >o  ^ttomtttei  9di  ot  aavlg  ad  o*  JiJbaxo  axi* 

9ii3  aslrirt   lAlT^t   s/f:^  ta£.  X'^'^t  *^~-^   9t9^iJMn  99§dt     ba^  ;aaaaan 

^nonu  9ssq  bci.--  latiaaoo     ot  noi^iaoq  taaxi  pdt  jflt 

lo  X-'^O"'***'*  •''*  walvo^  Yleflaeoq^onn^o     waivai   lo  itox/oo  A 

Sn  IviiiJB  Tol  anoMifcnoo  dlcfjstoT'dl  aaoj^a  aa'o   -xetnu  aeasaxi^iw  adt 

JbXsrl  xXntTolinu  naacf  rtol9i»xf:f  s«d  St  Ln&   ,*neai8i.u{;  a^xiaMDOJi  iXJi*  ** 

noatf  s«if  t«rf:f      ,^d^1  lo  aottaBup  ^  no  X^^C  ''^  ^^  asxxiJbfiil  aif;f  i^/d^^ 

tJ:  aas lax;   ^b9drsjtBtt  9d  toa  bljfodQ   ^l^ul  Istit  9dS  xd  tavoiqqa 


appeurs  to  be  manifsatly  a~a,lnat  the  waiglit  of  the  evlienoe. 
(Molnery  v  Tri-City  Ry.  Co.  179  111.  App*  153.)   Ani  tha  sava 
question  here  llsouased,  Wi-.a  presented  to  this  cjourt  in  the 
oaee  of  Schueeweias  v  111.  Cent.  R.  R,  Co.  196  111.  Ac.  348 
ani  we  lield  in  thut  oaae:  that  "even  hai  we  a^-jn  ani  ';aard 
the  witnessee  in  the  oaa«#  and  felt  that,  had  out  duty  b?cn 
that  of  Juror*,   we  would  have  found  ^.   verdict  of  net  puilty 
Btlll  It  v;culd  not  follow  that  we  for  "rhat  rsaaon  alone,  should 
roverea  f.nd  remand  the  caac.  The  jury  2.nd  the  trial  julgc 
were  performing  duties  imposed  upon  thew  by  law,  in  passing  on 
the  facts  in  thie  case.   There  was  a  qusstion  t.'iat  intelli- 
gent man  might  well  differ  in  anawaring,  c.nd  if  -che  jury  and 
the  trial  court  in  our  opinion  acted  fairly  and  intelligently 
in  rsaohing  their  ooncluaions,  we  are  given  no  power  to  reject 
them  merely  because  it  ff.a-y  ssem  to  ue,  that  in  their  place  we 
would  have  reached  a  different  result." 

For  the  reasons  state i  v;s  would  not  be  justified  in  sus- 
taining appellant's  contention,  that  the  verdict  is  manifestly 
against  the  weight  of  the  3Videno«;  nor  do  we  r^;^ari  the 
amount  of  the  damagea  aaaeeaed  by  the  jury  as  sxcsselve, 
when  the  extent  of  the  damage  to  appellee'*  property,  ani  the 
extent  of  appellees  injuriee,  ind  the  effect  thereof  as  iia- 
cloaed  by  the  record,  ar=  fully  consi dared. 

The  judgment  is  affirmed. 

Judgment  affirrccd. 


^'-i'-'' 


,»orr»'' .'.V9  sri.t    ^o  rr/^iw^   '.-u-     ■aui-.-.j/js  ■^Id'ES^hlnjam  etf  oj'   av. 

Gvae   «ifJ  fnA       <.8aX  *q^A  .XII  ©TI   . aO   .i(fl^*10-l:iT  v  ^TceuIoM) 

3rf?  ffl  i^tooD  sifft     o*  t^^azimiq  ai2w  iJbdeai/oBlt  aisri  nolifaa^p 

S^t    .'.A   .1X1  9CX   »oO    .H  .J?  ♦(ffloS   *XII  V  ealawftsnrfoB  lo  dltAo 

X)tjit  '  Ins  af*a  bm  b4Ui  iteve"   tarfj-   j»«j30  J'^jxfi' -ttl^tiXsrf  «w  Jtxx* 

bLuoda    ,»ctoiJc.  aoeasn:  ♦^arlf  to^  »w  tJiri*  woXIot  if  Qui  Jblwov;  ti -fif^a 

no  gtijtedjBq  nl  »wj8l  '^d  m^dt  aoqss  bdaospal  a^lfLJ^aiSlrtntottdq  «^w 
-iXIe^tnl  &Mii  ooi^aejjp  -a  sak  e-caiiT  .aa3o  atd&  at  &to^TtWdt 
tctA  Y'^'Jt  •■'^*  ^-t  ^^'3  .3xtiisw6:T3  oi.  TO^iiiJ  IXsw  j'ilglia  xrsm  frteg 
r{I*n»3/.IX»*ni  tLt*  ^Xt^jb^  ii»*03  c:oXatqo  '^o  al  9iJOo  I^lx*  «rf* 
JsatsT  oJ  twroq  on  navig  »^3  «w  ,»«OxajjXonoo  *xl3xf*  grtlrfo**^  al 
ew  ftoJsXq  li^c^i  at  t^d&   ,tt;j  otf  assc   y*'«  *Jt  <MH^ao©<i  x^i^Qtem  nrtW* 

".tluasT  irtstta'.'^li  a  teriojaoi  ©vjarf  isXiAMr 
-9ij6  ni  teiild-Birt  «rf     iron  i  Ixxow  ev  totw'#e  enosaaT  ©il*-  ^0*2  " 
vi.tet^lrt*;m  ei   totliav  tdi  ^^jiUt   ,aoi!3Ti©i-fioo  a'tf-n^XI^crq^  ■^•8rfixxi•e{^ 
9di  ttfijsa  8«  oi   ion  {•oflstiir&  erf*  l€^  rf-rf^lew     •tftf'  *»frl«ga5 

9£t  tru:  ,^*5»qoTq  a'aellacjca  ot  •g^Hi-et  ©tf*  !fco  intixe  arlt  frstfw 

••it   ajB  lofxtdt  #«»lle  «:!'-  Lrc;^'  ,l6ii:£i{;nX  ae'DlIeqqdb  lo-  ttriv^xa 

.Jb»^eJti:t.ftoc  t-I^rifl' *iJ3''>^oosri:  orft  tc' "'Jt>aeoXo 


STATE   OF  ILLINOIS,    i  ,, 

SECOND  DISTRICT.  (  ^**'        I,  Chkistophek  C.  Dupfy,   Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoino:  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this       

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Beg-un  and  held  at  Ottawa,  on  Tuesday,  the  fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  ;and  seventeen, 
within  and  for  the  Second  District  of  the  Stat.fe  of  IllinoivS: 


Present--The  Hon.  DUANE  J.  CARNES ,  Presiding-  Jus 

Hon.  DORRANCE  DIBELL,  Justice, 

Hon.  'jOHN  M.  NIEHAUS,  Justice. 

CHRISTOPHER  C.  DUFFY,  Clerk. 
E.  M.  PAVIS,  Sheriff. 


3| ice . 

/ 


BE  IT  REMEMBERED,  thgit  af  t  erwards  ,  '  to-wi  t :  on 

APR]  Q  1917       the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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Gen.  No.  6261. 

Edward  I.  Rubendall,  appellee 

V8  Appeal  from  Stephenson* 

Horace  Tar box,  et  al  appellants. 

Dit)9ll,  J. 

In  April  1913,  the  Tarbox  family,  consisting  of  Mary 
Tarbox,  t^e  mother,  and  Horace  Tarbox,  Winifred  Tarbox,  (now 
Kruse)  Bessie  ShoemsAer  and  Ruth  Tarbox,  her  children,  owned 
certain  pieces  of  real  estate  between  certain  streets  in  the 
city  of  Freeport,  on  which  were  two  old  buildings,  and  they 
devided  a  scheme  to  rebuild  said  buildings  and  connect  them 
together  and  raise  one  part  to  the  height  of  eIx  stories  ani 
another  part  to  the  height  of  three  stories  and  have  1 1  em 
served  by  one  heating  plant  and  by  one  elevator.   They  employed 
an  architect,  who  prepared  plans  for  such  reconstruction  of 
these  bull lings.  T  ey  employed  Edward  I.  Rubendall,  a  contract- 
or  to  do  the  work.  Horace  Taxbox  was  a  lawyer  and  he  prepared 
thee  contract  and  it  was  signed  by  Rubendall  and  by  all  the 
others  exeopt  Mary  Tarbox,  and  the  work  was  oarriei  on  'or 
nearly  a  year,  when,  on  April  7,  1913  Rubendall  was  discharged 
ani  exoluied  from  the  building.  On  July  39,  1913,  Rubeniall 
began  a  suit  for  a  mechanics  lien  afi^alnst  the  owners  and  various 
subcont -actors,  and  that  cause  proceeded  to  a  hearing  and  to  a 
decree  In  rem,  establishing  a  mechanic *8  lien  against  the  prop- 
erty.  The  decree  was  affirmed  in  this  court  in  Rubendall  v 
Tarbox  J--'0   111,  App,  >:  -  ^  .  On  December  3,  1913,  Rubeniall 
began  thie  action  of  assumpsit  against  said  parties  above 
named  In  which  to  recover  a  personal  Juigment  against  them 
under  the  same  contract.   There  was  an  adequate  declaraticn, 
consisting  of  an  original  declaration,  an  amendel  declaration 
and  additional  counts.   Defeniants  pleaded  the  general  issue 
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to  eaoh.  All  hte  parties  to  "his  auit  were  also  parties  to 
the  mechanlo's  lien  suit,  ani  defeniants  here  were  ]ia<R)titcA 
defeated  there,   but  there  waa  no  money  ieoree  against  them 
personally. 

Thlt?  action  at  law  was  tried  after  the  chanoery  oause 
anJL  resulted  In  u  vcrdlot  ani  a  judgment  'or  plalntlf  for 
$3,983.67,  and   this  Is  an  a  peal  by  ^he  iefenlants  therefrom. 
The  first  contention  of  appellants  concerns  Mary  TarbSx.Sbe 
was  named  ae  a  iefeniant  In  the  praecipe  for  au^irrons  and  In  ^he 
summons,  and  she  was  served.   The  original  declaration  named  the 
defeniants  and  iid  not  name  Mary  Tarbox.  The  plea  to  the  first 
declaration  named  the  defeniants  who  pleaded  and  did  not  name 
her.  The  amended  declaration  named  th*  defendants  and  did  not 
name  Mary  Tarbox.   The  plea  thereto  was  by  the  defendants  with- 
out naming  them.   The  additional  counts  named  the  defendant- 
and  did  not  name  Mary  Tarbox.  The  plea  thereto  was  by  the 
defendants  without  naming  them.   In  an  Instruction  the  court 
told  the  jviry  that  the   defendants  were  Horace,  Ruth  and  Winifred 
Tarbox,  and  Bessie  Shoem«iker.  The  Jury  found  a  verdict  against 
the  defendants  without  naming  them.  Aft^r  the  motion  for  a 
new  trial  had  been  denied,  the  clerk  wrote  a  judgment  ''or  tbe 
amount  of  the  verdict  against  the  four  defendants  named  and 
Mary  Tarbox,   and  they  prayed  an  appeal  xnd  Mary  Tarbox  joined 
the  others  in  executing  an  aopeal  bond,  which  waa   approved. 
At  the  next  term  of  the  circuit  court  the  plaintiff  had  the 
cause  redccketed,  gave  notice  to  the  defenlante,  and  entered 
his  motion  to  correct  the  record  of  the  judgment  by  striking 
the  name  of  Mary  Tarbox  therefrom*   Defendants  appeared 
and  tliat  motion  was  granted,   and  ties  name  of  Mary  Tarbox 
was  ordered  stricken  from  the  judgment,  and  as  to  her  the 
y  dgment  was  vacated.  The  defendants,  other  than  Mary  Tarbox, 
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excepted  to  this  orier  ani  preserved  a  bill  of  exoeptions. 
It  is  now  contended  that  the  court  had  no  power  to  air  end  the 
judgment  <a.t  the  next  term,  and  that  the  arrendment  ie  void.  It 
seems  clear  to  us  that  when  plaintiff  omitted  the  name  of  Mary 
TarlDox  from  his  deolaratione  he  abandoned  the  auit  as  to  herj 
that   the  entry  of  her  name  in  the  juigment  was'  •  mistake  of  the 
clerk,  and  that  the  court  had  power  to  amend  it  by  correcting 
the  mistake  at  a  later  term,   after  notice  to  the  or<po3ite  party, 
(Hogue  V  Corbit,  156  111,  540).   The  abstract  of  the  bill  of 
exceptions  on  that  subject   does  not  set  cut  the  eviienoe  oa 
which  tha  court  a-oted  and  we  must  assume  that  it  justified  the 
action.  Defendants  have  not  aseigned  for  error  the  action  of 
the  court  in  ao  amending  the  record. 

The  second  contention  of  appellants  also  concerns  Mary  Tarbox. 
The  contract  was  prepared  with  her  name  inserted  as  one  of  the 
partiee  of  the  second  part,  and  ahe  did  not  execute  it,  and  it 
is  argued  that  it  was  not  a  contract  binding  on  any  one  until 
all  those  named  as  parties  had  executed  it,   and  that  as  all 
the  epeeial  counts  in  the  declaration  are  based  on  this  written 
contract,  ^here  can  be  no  r'^oovery  under  them.  All  the  partt-cs 
knew  at  the  time  that  Mary  Tarbox  did  not  sign  it.   They  wsr*? 
all  present  at  her  kaoiB  house*  There  is  some  disagreement  as 
to  whether  Rubendall  signed  it  before  he  went  there  or  while 
he  was  there,  but  the  preponderance  of  the  evidence  is  that  he 
signed  it  at  that  house*   This  was  taikaxixg  followed  by  the 
signature  of  all  the  children*   They  all  knew  that  Mary  did 
not  sign  it.   No  one  suggested  that  it  -.vas  not  in  force  for 
lack  of  har  signature.  All  parties  proceeded  with  their  res- 
pective duties  under  the  contract.  At  the  trial  the  parties 
stipulated  that  this  contract  and  the  plans  offered  night  be 
admitted  in  evidence  as  the  contract  executed  on  April  35,  1913 
between  the  partiee  to  this  suit  and  that  the  p^ant  were  the 
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plans  of  the  building  mentioned  in  the  oontraot.  No  plea  in 
abatement  or  plea  denying  joint  liability  was  filed.  No  in- 
struction was  offered  by  the  iefendante  that  they  wera  not 
liable  because  Mary  Tarbox  did  not  sign  t  le  oontraot.   Many 
thousands  of  dollars  were  expended  by  the  parties  upon  this 
building  under  this  oontraot.  We  -.re  of  opinion  that  in  this 
court  it  is  to  be  treated  as  tr.e  contract  of  those  who  signed  it. 

TliS  third  contention  of  -appellants  conoerns  Mxz]c  Horace  Tarbox 
herafter  referred  to  as  Tarbox.  He  was  one  of  the  owners  and 
one  of  the  parties  of  the  second  part,  and  the  contract  provided 
that  the  building  should  be  erected  and  completed  "to  the 
entire  satisfaction  and  under  the  dir'^ction  of  H,  farbox." 
Thereafter  he  aoted  in  all  things  as  the  agent  of  ^he  other 
owners  of  ^he  building.   In  our  opinion  in  the  former  case, 
above  referred  to,  we  held  that  the  language  of  the  oontraot 
made  Horace  Tarbox,  one  of  the  owners,  axt   the  agent  of  -^he  other 
owners 0  ^'^]^d,Vsi«^(li^©j»^.is.bindliig  upjon,  all  the  parties  tc  thi*-- 
P^k^^^V^^^^iiJ^'  i^-*^>S5e(fii»Jirx9.ti      th e  -  same  c ontraat  '^iH '  ^^  jrut>^. 
5Jiax«wt*4£y  we*«i,  ali  piartles.  (Siluriaft  Oil  Co.  v  N-al  ^T^.^IW— 
^^^15\J)(^      We  do  not  doubt  that  that  construction  of   the  contract 
is  correct.  T.e  owners  allowed  Tarbox  to  act  Tor  them  fully 
and  completely  for  many  months  without  any  ob;jection.  They 
frequently  spoke  *of  him  to  Rubdn iall  as  rspresenting  them.  Tarbox 
testified  that  he  was  on  t'..e  building  nearly  all  the  time  for  ttieix 
ten  hours  a  day.  Wlien  the  whole  evidence  ia  oonsiderei  in  the 
rsoord,  appellants*  abstraot  of  which  is  unsatisfaotcry  in  many 
respects,  it  will  be  found  that  he  interfered  -.vith  Rubendall 
almost  constantly.  When  Rubendall  was  about  to  let  a  sub-contract 
most  advantageously,  as  he  thought,  Tarbox  would  forbid  it  and 
say  that  he  would  get  the  work  done  :omewhere  else,  aometimes 
with  a  relative  or  a  friend,   sometiTies  at  a  higher  price. 


•t  'I 

ton  naaw  x^^^  **^^     9tastn9\9h  •:{#  yc'  Jbettllo  a^w  aottouttm 

Xas^i       .tojsitnoo  9r';f  a^la   ;ton  ill  xotfi«T  x^'^  »ai/«oecr  tItf«iX 

•id#     doqtf  ael^iiiq  8rf:f   ^cf    tataeqxs  aiow  ttisJLLoL  lo  aJbn4ai;oxl;t 

airft  ni  *J8rfl  noinlqo  lo  8i£  ©W     ,*ojBrt*aoo  aid*  t^tau  ^atbitud 

*ft  t^crgte  oriw  aaori-    lo  *o>dii^noo   erf*  a«)  Jbaljaaii'   scf  o*  ei   *1  #tx/oo 

xotfTjsT  •o<aToH  xxxH  anieonoo     a^a«XXeqqt«i  1o  aottastaoo  brldt  ai.'T 

tnis  a^snwo   etii   "io  ono  a«w  oH      .xotf^jsT  a^  o*  laiislai  te^ljsnaxi 

taiivoTq  ^ojei^aoo   oii:>   i:n£    «^i3q  tnooaa   srfl   "to  ae^^t^q  axf;f   to  8fX9 

a/f^   o*"  Jba;f?Xqmoo  Lnis  ta^oata  sd  LIx/oxle     ^gatlLlud     9dt  ijuli 

".xotf7«9  .H  lo  nol;toeTiI  ax/.t   latnu  I>ajB  nol^ojs^ai^jsa  aii^aa 

laifj-o  srit   ^0  ^na3£  »rf*  ajB  asnirfl   Xljb  nX  ts*0£  arl  :cail«9aariT 

^aa^o  Tamiol  ai*     nl  aoinlqo     ruo  al     .snXtlijjcf  arf:f  lo  aiAimo 

tOjsT^aoo  9(ii   to  •■s.BU-ga^L     arf*  Jjarft  bl9ii  aw    ,o*  Jbataalsi  avocT^ 

t9dto  erf+   ^o  *nasj8  arft  fcxa   ^aiatwo  ail*   lo  ano   ,xotfiaT  aojsioH  stam 

«Xri#  0^  aaWi»q y'iJfM-...jtd[a,^,nQqy  8x>lt;aX«(...aX  .Roiaa.i)«^  ,*^T^,  .aianwo 

.fXI^rPJS  J^^lt.X'^-^^.  ilO  iAXja/XX3)    .>a*X*;uq  4^£^i»w  ^*jrtwWtA4l 

*o«t*aoo  arf*     \o  aottouittao^  tsdi  tMdi  tduoL   foa  oL  aW     JLJ^OJL,' 

^Xlyl  mBdi   101  *0£  o*  xotfi^T  tawoXXjs  aianwo  a.;T     .*oaiioo  ai 

.  - 1. 

Y9rfT   ,aotto9ldo  xi^*  fuoAitv  Mdiciom  \a£m  lol  xXe*?Xqaioo  1>£ls 

xocfTxtT   .aarf*  -gattaBQ^iqet  hm  LiAtcibdufi  oi  mtd  lot  aioqa  x^^^^^P^^^ 

xmiLt  io\  amit  sr'*  Lis  xXiaan  s^iXi^XXud  s  .'*  no  a^biv  exi  *3rl*  JbaXlX^aat 

t.  r  ■  ■    ■  .  ■  .  -   /:    ^  i  J 

arf*  nX  taietXsnoo  eX  aonoi  Xva  aXoxlw  9dt  aaxfW     .x^X)  £  axyoxi     iXttf' 

Yn^a  nX  ^trc^Of^aXt^anx;  aX  £foXrfw  lo  toiiT^eG/:    * sta&lloqqa   (tioo'ei 

XI^fff>dirH  rf*Xw  taielio^nX  axi  tsdi  btwo'i   sd  XlXr*   *X    ,a*oeqeai 

#Gjettnoo-cftra  ^  *8X   o*   tuodja  a^w  IX£laa;^ijH  nscfV   .^Xj-a^^aaoo  ^aoioX^ 

Jbn-    i-i  Etcfiol  tXifow  xodiaT    ttd-guodt   ^  /Xei/oes^^nAVt^  feoffl 

eaaiXcs  .  --t'Lc}  aia/iws-TiOc    anot  iiov  sxi;}   ^og  XXuow     aif  IjBxfd-  x<'k« 

.aoiaq  lad-gld  js  *£  aemXtairoe      .tnaXal     «  io  avX^AXsi  ^  dti^ 


Frequently  Tartox  1st  the  sub-contraots  hirr.uelf  anl  paid  *he 
sub-contraotora  hirrsolf,  instead  of  letting  t  e  money  paea 
through  the  hands  of  Rubenlall,  as  the   contract  required* 

The  contract  required  the  builiing  to  he   ereoted  aooorllng 
to  plans,  specifications,  scale  ani  le-tailei  drawings,   made 
a  part  of  this  contract o   In  fact,  ^Then  this  contract  \vaB  aignod 
no  apeoif ioations  bad  been  prepated.   Thereafter  Rubendall 
applied  to  the  architect  "or  ^he  pecifioations,  and  the  latter 
replied  that  Tj.rbox  had  directed  him  not  to  prepare  them  and 
had  aaid  that  he  would  make  tliem  himself,  -j-nd  Tarbox  after- 
wards told  Rubeiidall  that  he  would  prepare  his  ov.n  specifi- 
cations and  that  he  anl  the  other  owners  had  agreed  on  what 
they  should  be,  and  he  iid  prepare  such  specifications  as 
were  used.  Appellants  contend  that  as  there  were  no  apecifi- 
oations  prepared  by  the  architect,  no  contract  was  ever  made 
between  the  parties.  We  are  of  the  opinion  that  all  the  owners 
are  bound  by  what  their  agent,  larbox,  did. 

Rubendall  had  dons  some  tvork  and  furnished  sorre  rraterial  on 
this  work  and  on  thia  building  before  the  contract  was  signed. 
It  was  agreed  that  the  contract  should  be  considered  aa  covering 
that  work  ani  that  material,   und  t'.at  waa  expressed  in  t'.ie 
contract  in  these  words:  "Thia  to  cover  all  labor  and  material 
already  furnished." 

Appellants*  principal  contention  is  that  the  building  was 
not  properly  erected.  Rubendall  introduced  testimony  to   show 
that  where  the  erection  wss  im  rccer,  or  w:;,s  questioned,  or 
differed  from  the  plans,   or  had  le^s  strong  Taterial  thah  tl»e 
plane  called  for,   the  change  waa  in  every  instance  iireotei 
by  Tarbox,  and  that  hi a  directions  were  followed,   Tarbox  denied 
many  of  these  alleged  directions,  but  upon  a  consideration  of 
his  cross  examination  in  the  record,   which  is  much  alighted 


•tsTlupsT   to£T*noo     erf*  bjb   ,Il£Jbn9di;fl  "io  atnjsri  9df  ifgrnrrrf* 

jftJtJbiooojs  Jbotosi©  sd  o^  ■gttttiiad  tdt  tt-rlupsr  tosttnoo   ©rft  • 

9tsm      ^igrrlwaTi:   l:9llje.*»t   Ina  •IjSob    .•xioirf'JBollioeqB    ,aiTJ8lcr  O* 

Jbongle   a«w  ^o^id-noo   elrii'  nsffir    ^tos^  al      .to^rteioo   Bld&  lo  &'xaq  a 

XlBt.aecfuH  Te^laeT^ffT     .tel^qetq  n»9cf  Ljeri  •nol*j8olllo9qi  on 

Tft^Jal  9di  Jbft£    ,«no2*aoi'*io«q-^    srf:^   to     fostidoiA     erit  ©;*•  fteiXqq* 

tn£  «9rfj-   stisqsaq  o*   ton  mid  Jbatosilt  Jbisrl     xocftt^T  tjsrfJ-  JbelXq9T 

-•i9*1j3  xorfiJsT  Jtnii    .TtXeemld  msr.'t   9:^£m     bluon  sd  tadt     ttsB  bJsd 

-l^loaqe   n770  alrf  eiJBq'tq     fclx/ow   ad   tAdt  XXAfcrracfitrH  LXo*     •Jb'Mw 

tjsdw  no  J&»9Tpjs     ijBri  aisfiwo  ierf*o  arf-t  En£  arf  ^-jsxlt  Jbnjs  anoitJio 

a  A  arto2*jBol^ioeqa  doua  9T«q?iq  ^if    art  tajs   ,acf  LXj/orfa  ^dri* 

-I'iloaqa  on  »Taw  eTarf:^  bjb  tsdi     tae^aoo  atoallaqT^A     .Jbaai/  aww 

tfcjBflr  T9ve   8J3ir  to^T^noo  on   .toatirfoTJB  9rf.+  ^d  fcattjaqeTq  anoltjao 

aiarmo   Bdi    LLm  *jerf>+  flotnl^o  arf-    'to   ai£  sW      .aaltiaq  a-rfd"  iraewifed 

,btL    .x^diJBf    ,^n»3J8  Tl^dif   &Bdvf  yd  Jbncfod  «tjb 

no  XjBiTst-Bii  sffloe     tiadalnTxiTt  L-fiJiJ  <«ow  amoe   ?ftot  fcjBd  Xiijan©di/JT 

.Jbangla  a-ew  tojsitnoo  a-;*     aTolad  gnii^Xlwd  aid?  no  tn^J  allow -«irf* 

SnlTBYOo  8£  taaatlanoo  ad  tXwoda   ^ojsi*noo   ad*  t^di  JbaaT^js  ««w  tl- 

erf*  at  fcaaaaicxa  aaw   *jsrf*  in^      ^Isti^tsT  i.Bd&  las  iicnt  tsdt 

X^lT»*j3ffl  bttA  lotf^X  XXjb  19V00  o*    BldT"    rat  now  aesd*     at  tojsztnoo 

".isadalniul  XtJserlA 

8<w  gnltXlud  9d+   &£d&  at     aotta^&aoo  Xjsqlonlaq   ♦atnjBXreqcA 

woda      otf  ^[nomUas*  teoutoi^nl  XXatnadufl     ,t9iotts  YXxaqoiq  ton 

TO    ,Jb«nol*a9ijp  aosw  to    .taqoi' «i  aaw  nol*09"ie   edf  ezsdv    "tirf* 

arff  A£.':i  Xi?ii9*jBT!  jnolta   a-^eX  fxd  lo      ,anjBXq  ed.+  moil  Xjaisllit 

.t9*09iil    aonjetsnl  ^ifva  rci  aum  9gn-srfo  sdt      ,iol  taXlab  enaXq 

Jbelnei    xodiaT     ,i9ivoXXol  new  •aoJt*o?TH    eld  t^dt  in^   ,xodiJ5T  y^ 

'i^i  nol*j3t9lIsnoo  £  noqu  fud  «anolto*Tll  fcajallJB  aaad*  lo  ^njB« 

Jb#^4alXa  dctfrti  8l  doidw     ,tT005i     edt  nl  nolt^nlmaxe  ■eoio  aid 


to  the  original  abstract,  it  will  bs  found  that  he  admitted 
very  many  direct ione  by  him  for  such  ohangee,   which  he  ienied 
in  hie  examination  in  chief,  and  when  all  the  testimony  on  that 
subject  is  considered  it  will  be  found  that  the  Jury  were  well 
warranted  in  finding  on  those  issues  for  appellee.  Erikson  v 
Ward,  366  111.  359. 

Rubendall  claims  to  have  been  ditcharzed  on  April  7,  1913. 
Appellants  contend  that  he  really  abandoned  the  contract  a.ni  die 
charged  himself  on  April  5.  The  contract  in  effect  was  that  the 
owners  were  to  furnish  all  the  money;  that  from  time  to  time 
Rubeniall  was  to  furnish  them  itemiaei  bill*  fcr  rrat?rial  and 
labor  4t  cost  prioe,   and  within  three  days  after  he  furnished 
them  such  bills  they  were  to  furnish  him  the  money  to  pay  such 
bills  ani  hie  commissions  of  five  per  cent  thereon,  which  oom- 
ni(33ions  were  his  sol*  compensation.   He  furnished  t  em  such 
itemized  atj-teraents  about  twice  each  aonth.   They  almcst  never 
furnished  him  the  money  with  which  to  pay  '■hem  within  three  iaye, 
but  ielayel  for  weeks  and  sometimes  six  weeks  or, longer,  ani 
thereby  oauaed  him  gr-^at  embarrassment.  On  Saturday,  April  5, 
they  had  been  delayed  these  payments  longer  and  longer  ani 
he  should  have  had  money  from  them  long  before  that  with  whio^i 
to  pay  the  labor  &-nd  the  material  men.   He  discovered  that  forenoon 
that  Tarbox  had  ^one  to  another  county.  He  called  \jp   one  or" 
the  other  owners  and  asked  for  money.   She  aail  that  he  had  none 
but  A'ouli  pay  it  when  he  got  it.   He  thereupon  paid  off  his  Ten 
ani  told  them  they  could  leave  till  he  had  money  with  which  to 
pay  them.  He  ca  led  up  the  material  men  and  told  them  to  deliver 
no  mors  material  till  he  had  money  with  which  to  pay  for  it,  and 
the  work  stopped  for  Saturday  afternoon.   On  Moniay  morning,  April 
7,  Tarbox  appeared  at  'he  building,   and  Rubendall  told  him 
that  he  was  not  going  to  atand  it  any  longer  to  have  the  pay- 
ments of  money  delayed  long  after  the  time  fixed  by  the  contract, 


t«vt:tl«b£  erf  tatif  fcm/ol  «cf  ILtyf  ft  ^toeiiedJi  iBfrigiio  arf*  «4 
tti.a9L  3rf  ffolrfr  ,«»gn^rfo  rfoue  toI  mlxf  yd"  •noitoeiit  >[nflm  yiev 
tjBjrft  flo  Yfromi*e-t  ».''+  iX^e  rK»ff?r  tnj*  ,l»irfo  al  aoitunimaxB  aid  at 
Xlew  »T©w  yttf^   »-rt     *«rf+  fcrtw'^  »tf  fXlw  *2  JbtisJc iaqoo  ei   tOQl(Su6 

V  rtos:fiil     .•ell»q7«  lo^  B^unyt  fc«orf^  no  grrltai^  nl  ijatnaniJBW 

.eas  .III  eea  ,m^ 

.£191    ("f  fJtir^A  no  fc»sTjBrio»H  ff*9d  svjsrf  ot  skIbIo  Iljafc rte cTi/fl 

•  lb  JbiTJB  tojBTtitoo  9'  t  turret ffjacfjB  ^LLsft  srf  t«rft  inatfioo  tiitxTjBri9q<jA 

Btl&  fadf  sjsw  tosl>9  rtl   toaittsoo  «rfT      .S  IliqA  rto  lleemJtri  ifigT^rio 

emi*  o*  eml-^  moi'i  *arf^   ;x»fJom  ©rf:f  XIjb  d9taTu\  ot  »iew  Bisnwo 

f>nj6  Xislij^Afft  rro?  tXXicf  texXK©*!  Barf*  dattnul  ot  bjsw  XXjatusdi/H 

fc«ff8tflitf^   erf  T©*l£  eyab  •CTrfJ  atdttv  Las      ,»oi7q  teoo     ti  lotfiX 

riox/c  Tjeqf  o*  Y^nom  •rft  ctiid  rf«lfn:tfl  o.+  stsw  ^©rft   •XXlrf  rfowe  iwrf* 

-ffloc  /foirfw   .ccoeierf^  ^aeo  req  9vll  lo  •noise loifnoo  ^td-  kite  aXXicf 

rfous  me.^;}-     b^dettt'w'^  eH     .noxtJBanoqsroo  •Xoe  slrf  STeir  afT^ieuts 

tevsn  teofflXa  yorfT     »i(tnom  rfo£«  eeiw^   tvoda  ntmtuB&s&B  Jbasinei'i 

tSYAfc     •STxf*  nlxftlw  morf-^  x*<l  o*^  rfolrfw  rfJlw  if»noffl  9dt  mid  fcetffilxnjjl 

ibfre   ,%#snoX,>ro  »*i«w  J^la  '•amXVemoa  £ft*  •3f«9w"TroI  bf)\slwk  tut! 

,S  XltViA   .v^'JO^^'-fiS  ttO   .tfneBtaajBTijBc/flie  t«^i^  mlri  Jba^uib  ttfawrfl 

IfiA     tegnoX     fcrr-e  le^noX  atn9iifx*>q  a8»ff:f  Ltx^Ltl   ns?cf  Jt,ffff  t®^* 

4oldv  ritiv  tJBrft     •lolscf  gffoX  fli»n':f  morrl  yerrom  b£d  avisrf  tXxroiffeerf 

aoonBTo^    if«rf;t  JbaieVocaXt  cH     .irem  XjBlTeljem  trft  trrjs  »otf-flX^xft"t«r^* 

ro     tno  qu  beXXjso  eH     ,xtnuoz  itdtoaji  ot  enD;c  tjuf  xodzj^  tkdt 

©norr    fcjarf  erf  tarft  tljae  arfS     .y^nooi  toI  £)»:f8£  tfr.r  •asrrro  i9dio  srfJ 

0*  dotd^  ittr  ^enom  bed  erf  XX2*  avfisX  IXxroo  x*'^*^  merfi^  fcXoct  bas 

xoYtltb  0&  mBdf  bloS  bctJi  (rem  Lsii^tzsa  eil^f  itv  ieX ''«o  eH     ,andi  x^^ 

bttj.:   ,*1  io\  x^q  ot  doitfw  ritiw  ^enom  bsd  erf  XXJtif  I<jt«*«m  fiom  oik 

XlttjA   ^gnlnrto*  x-'B^^oM  nO     .noom**!*  XMtrut  B   lo'i   teqqoJa  jTiow  eif* 

mJtrf  JbXo*  LL£ln9iSufi  hiiB     ^-gatbHsj^}  en     tfi  i^xjeeecri!  xoeftJsT   »T 

-X^Cft  •£^'^  evjBcT  0^  fsttoZ  \a£  tl  bae&h  ot  "snto^  fon  a^nr  eff  tsii't 

^toATitaoo  9dt  xd  t»xt\  eeXif  »dt  iBtl*  saoX  Xa^isXat  xonom  lo  •^aem 


but  from  that  ti^«  on  '■"nay  ;r.uat  pay  their  money  as  '■h«  contract 
reciulrdlo   Tarbox  toll  him  to  ''urniah  his  bills  an  i  h«  wouli 
be  paid,  but  he  alao  served  him  with  \Trltten  notice  t;;at  he  /rac 
discharged,  and  from  that   tins  on  Rubendall  was  excluded  fr  om 
the  buililng.   Tarbox  told  a  witnese  that  they  had  to  liacharge 
Rubendall  to  get  rid  of  the  contract.   At  the  trial  they  sought 
to  prove  as  th--  excuse  for  Jiicharging  him  that  +h  ■  builiing 
was  costing  more  than  they  expsotad.  Tarbox,  thereafter  completed 
the  aix  story  part  of  the  building,  and  Rubendall  orov*.i  how 
much  Tarbox  pail  for  ths  work.   Tarbox  115  not  rsbuili  the  buili- 
ing which  'vaa  to  be  oarrie.l  to  three  atcriea,  ani  Hu^^er. iall 
proved  that  "ihe  arohitsct'a  abtircate  .vaa  of  the  cost  of  that 
portion  of  the  work.   The  main  urpose  of  the  suit  was  to  re- 
cover five  per  cent  cornmiaaions  on  those  two  amounts,  and 
Rubendall  proved  vhat  he  w  a  able  to  earn  elsewhere  luring  the 
time  he  woull  hu^'^e  b?en  cocupled  doing  this  -.vork.   Ryan  v  Millar 
15i  111.  138. 

Shortly  after  the  work  began  Tarbox  requested  Rubeniall  to  get 
lii-bility  insurance  for  th3  benefit  of  the  omars,   and  he  lid 
so  and  hspt  it  in  force.  T',70  bills  for  the  premiums  w-re  put  in 
with  the  other  bills  and  were  paid  by  the  O'-m^rs  without  question. 
There  wao  a  bj.lanoe  unpai  i  vhen  Rubendall  waa  iisoh  .rged.   Hr; 
paid  it  and  aaeks  recovery  for  that  amoxmt  hsre.   Aft^r  Ruben  Jail 
was  iiaoharged,  Tarbox  ^ent  to  tha  agent  of  t:s  liability  comoany 
for  the  purpose  of  paying  thifc  balance,  ..nl  founi  -^-hat  Rubendall 
had  already  paid  it;  yet  he  now  contenia  that  the  iefenianta 
are  not  liable  for  it.   The  jury  ae^ma  to  have  correctly  decided 
that  question  againat  him.   Soon  after  th*  .vcrk  b«gan  Tarbox 
told  Rubendall  to  install  a  telephone  In  the  builiing,  so 
that  they  could  talk  without  ielay  to  the  sub-contractors,  some 
of  whom  \»ere  in  other  towns.  Rubendall  paid  the  telephone 


d-o^i^noo  sc'"    6ii  icario.T;  il«/:.t  ^aq  tium  Yerf.-"   up  •ci^f   t^uii  noil  tud   . 
LXyow  srf  In^  ellicf  ?ixi  ilsin-xu"   ot  ffliii  tXo:)'     xocfi^T     •teilxipt;^ 

mo  tti   JbeLx;Xoxe   8£y/   XX£i>n9di/H  no  en.ij^      t^Ai  <aqx\  Jbn£   «Jbesi^09iJb 

•STJUiotlX   o(t  tj3/l  Y*'^^  ^^rfJ'     ■e8n;fiw  £  JbXo^  xocfi^T     .^aXLXXxjcf  silt 

trfgwoe   x»^^   X^lij-   9ff*  :^A        ,*0£T:tfflOo   srfi   lo  Jbli  ♦eg  o*  XX^necfuil 

aiTltlii/cf     xf+   *j8i.t  mirl  griljijexioill    lol   tii/oxs   sxfl  t£  •voiq  ot 

te^^Xqaoo  70^1«; 'Xdn:f    ^xocTtjsT      itfOJosqx*  y®''^  n^iiil^   siOiB  s^^^aoc;  %«v 

-tltuc   9£i^  iXXifcfsT  *on  Mi   xocfiJsT      .iiow  er:-"    --'♦    Maq  xocfiJBT  ifoi/a 

■      i  V       V  -J  -  .ivro 

InjB   ,«;tfljJoisi«  ow^f  taoifif  ao  afioX6eiB.iioo     ia%D  leq  fvll     leyoo 
»ift  "stiliut    e'TScfweaXe  nifs  o:f  9Xcr«>  a   a-   sxl  #«clw  Jbavoiq  J^XAbxxsdtfS 

•t*XIJtM  V  n*Y^     .iT:oA   ein':*   s^ilol  Jbsxqjjoco  nascf  •▼fji  iXirow     txf  emit. 

.5c.X   .XII  i;ax 

ibit,,erf  Ihjc     ««Tsar.-o  *4Jt   '^0  tl\dctoa  €d!   lolmoa^zuaa'i^iiHildAlS 

al   tvq  ar^n  taaiXa-i:    v       lol  eXticf  owT     ••oaol  n-t  *X  *qr.' 

♦  notttsiip  tuotiiiv  Bita'o  en."    x<^  iX-tsq  et»w  in*  aXXicf  teritfo  ©ii?  xiJi.v 

-H     .tt^T.  rfoeii    bjbv»   XX^X^nscfi/F  nd^fv.  tijsqm;  eon^Xxcf  is  e£w  07»riT 

XXsInedx/H  i*ilA     ttidxf  ;tm;oau;  ^£a''    lo*^   x^^^ooftt   tioee  tajs  tX  Jci4t^ 

Yfl^qmoo  xilltdstl   ddf   lo  tao^s.  e:.v   od    rf^nev.   xodi^.T    ,Jb*sajBxl08ii   law 

XXjsfcnedi/fl  #«rit  tawol  Ir...    ,eofl*X^(j  «Xai-  sni^iiq  lo  •Boqiuq  end   lol 

BjrtJBtnelft  trf*   t*di  Btaeiaoc     .'  ^        ,^X  ttj.q  vLa6z££  bad 

fcefcloeX   Y-t*o8itoo  ivjerf  o*   8m8e«   Y'i'- L  '    '    JiCf^tiX     *on  sxoi 

xocfix'T  fljss«cf  2[i  '    ts^Ia  iiooB      «JiXr}   ^enX^^jr   aoXtedifp  t^di 

oti    ,5nXtXipo   .©- 3    iii   tnorfqe  IXjbifaai   o:*     XXoBtcddiiff  fcXoi 

r'v.os    ,8TotOJB'i*noo-cfjL;r    -  '"    '•:'    f*^*'     ckorfti       '"    '   lluoo  ^(_Bdf  t£di 


rentale  and  tolls  ani  aecks  to  be  allowed  ""or  -i-hem  here.   W« 
are  of  opinion  t'lat  he  was  entitle  i   to  recover  tmx   therefor. 
Rtibendall  furnished  eoaffolllng,  hoisting  elevators,  larriokr. 
and  variouo  tools.  He  toli  Tarbox  before  the  contract  was  made 
that  he  would  furnish  these  things,  bu^  that  he  oould  not  furnish 
them  without  pay,  nor  get  his  pay  therefor  only  in  the  five  per 
cent  oommisalons.  The  followin*^  provision  was  inserted  in  the 
contract  on  tl.at  sub;5eot:  "Said  party  oT  the  first  part  aaall 
furnish  all  aoaffolding,  hoiating  elevators,  derricks,  tools 
etc.   and  all  labor  at  net  cost,  delivered  at  the  building  and 
removed  at  the  completion.  *   Rubendall  boxight  those  variou. 
Instrumentalltias  at  certain  rrioce,  and  claimed  that,  v.hen  >ie 
was  discharged  from  the  contract  und  rf;moved  these  things,  they 
were  worth  a  certain  less  eurr,   and  hf,  sought  to  r-'oover  the 
difference  aa  being  their  net  coet.   In  view  of  ''ho  conversations 
between  the  parties  ani  thair  conluct,  we  concluie  he  was 
entitled  to  recover  this  under  the  contract.   He  recovered  nearly 
$5C0  less  than  he  claimed  on  the  entire  bill,   and  allowing 

Mm  also  interest  from  the  time  the  v;ork  was  completed  or 
should  have  been  completed,  the  verdict  was  much  more  than  |500 
less  ti-.an  the  full  amount  he  claimed  and  Interest,  so  that  the 
Jury  made  important  deductions  on  sots  of  t-.ese  clalfrs,  and 
may  have  rejected  hie  claim  for  the  depreciation  in  valus  of  these 
frppll;^nces. 

Appellant's  brief  states  that  all  t'.s   instructions  given 
for  Rubendall  are  erroneous,  except  savanteen  lines  in  one  of  them 
but  none  of  these  ob;5eGtions  are  argued,  except  to  make  the  claim 
that  they  ga»e  the  jury  an  opportunity  to  treat  Tarbox  as  the 
agent  of   the  owners.  We  regard  that  obi^otion  as  not  valid, 
and  the  other  objections  to  the  instructions  as  waived  by  fallurt 

to  argue  them.  Wc  find  no  rversible  error  in  the  record,  and  the 
Judgment  as  oo  amended  by  striking  the  name  of  Mary  Tarbox  there- 
from Is  therefore  affirmed. 


•  aolaterf*  xaS  lovooaTr  ot  ^  sld'Jt^rt*  ajsi«r  arf  i-Adi  ixoiniqo  to  aa« 

sioiTTel!    ,eTo*£vaI»  gnllaiorf   .gnifcloll^oa  terialxxii/l  IIjatnedtfH 

aJbjBm     ejjw  *0jBi;ffl00     arf*   siolscf  xodt^T  LXo;f  eH     .alooi  ajJoli*v  La£ 

ffairiTi;^  ton  tluoo  tri  tsiii   -^uof   ^agnirft  aaarf;f  rfalmul  JbXx/ov  axf  t«if* 

T9<y  evil  3d*  at     iflno  tolsierft  x*<i  •■t^  ^^a  ^o^   tX-Bq  *i/Oif*iw  aisrf* 

arf*  at  fcattaeni  bjw  noieivotq  snlwcIXol  si-TT     .aaoiaaJtaiffioo  tnao 

XXaila   ♦laq   toixl   ©rf:^    'o  ^^ijeq  tla?"    :toB^du6   tsdt  ao  to£ttaoo 

Blooi    teioi-isJb    .ato^avaX©  jnl** iorf   »snli:io1tl;j8oe  XXjo  dalttisjl 

ta&  8nltXlj?d  eat   *jb  taa9VlX»L    »*aoo  tan  *a  todjsX  XIjs  baa      .oi^o 

:floliav  aecff*   ^tdjtfocf  XXjbtnsrfxrH       ".noltalqaoo  aift  *a     f^onst 

94  flsr^v?   ,#Ari*  tsmlaXc  ta^   «aaoliq  niatiao  ts  aaltXIatnawritanl 

yarft    ,87Bnlrf*   aeerit  fcevomr^i  loo  toAxtaoo  trft  aiOTl  tasajadoait     a«-ff 

ad*  lavoo^tr  o*   trfgi/OB   jmI  tfi£      ,aova   a&«X  atuiito  a  itaow  tiow 

BaottSBttvttoo   erf*  lo  waiY  fli      .ttoo  tan   lierlt  gniacf     a^  aofle'rf«^!tlli; 

aim  arf  aioXonoo  aw   ,*oi/i  noo  tierft  ini?     aai^TCjaq     adt  nsaw^ed 

YXiA^n  tai.*voo9T  aH     .tojsitnoo  sit  aai;m/  airit  aavooei  oi  ijaXtltca 

gnlwoXIjB  i0£      .Xllef  aiitne   =i.it  no  iaaiiaXo     ail  nj8.it  a aaX  00a$ 

TO  JbateXqaioo   Botr  ^lov.   arit   anrjtt  axit  aoit  taa-rstni  oaXje  mlA 

00S|  n^rft     9iotB  Aovm  bmv  toittav  9dt    .tateXqmoo  need  %rs£l  Lluoxia 

arft  tJBrft  o«    ,ta'»i»tnjt  tr.^  t9mt»lo  erf  tnuomiJ  ILut   ant  n^rtt     aaaX 

tnjL    .airjtjslo  aaarfj      Ito  emoa    to  anoitoi/fcei;  tn«tToqttl  atem  x^^t 

aaadt  lo  ax/Xav  ni  noXtjalosiqel   *n3    act  aJt^Xo  airf  fcatoe{;aa  Bvsii  x*^ 

.aaon£iXqqa 

nevlg     anoitouitenl   s't  XX«  t*rit     aatjsta   laiid  a'tn«IIaqqA 

flisrit  lo  9no  nl  eanlX  nastnevoa   tqaoxa    ,ai/oexioiie   aitjB  XI«bne<«fl  lO- 

ffix-slo  ar't  aifi/iT  ot  tqsoxe   .fcauauji  9t£  anoxtosccfo  aaerft^o  anon     tu<f 

arft  fc;    xocfiJsT  tijait  ot  ^tinutioqqo  hjb  X'wl  arit   a»^a  yaiit  tjsrit 

,t.tXisT  iion  i^  noito'^cdo  t«rft  l.ijss^i  aW     .aaonwo  arft     lo  tna^a 

aiwXljrt  v;c/  Jbtvij^T;  gjs  enoJttouitani  9.1+  ot  anoitostcfo  isrfto  tdt  taa 

©fit  bnm   «i!i.  't8   eXtfiaasSV'i   on  irri'l   'V?      .tascft   ©ugi^  ot 

-etarft  xocTi.  -    e.'ft     gnliiita  yd  iisirtSTtij  oo  a*  tnacnjiut 

.Jbsmaill-  sTolaTaiit  si  moil 


STATE   OF  ILLINOIS,    [,  . 

SECOND  DISTRICT.  I  '^'^'        L  CHRISTOPHER  C.  DuFFY,   Clerk  ol  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and   keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoinor  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  .set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  01 


08  I.A.  381 

THE  APPELLATE  COURT, 


0   I 
/ 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  seventeen, 
within  and  for  the  Second  District  of  the  State  of  Illinois; 
Present--The  Hon.  DUANE  J.  CARNES,  Presiding-  Justice. 
Hon[  DORRANCE  DIBELL,  Justic/ 
Hon.  JOHN  M.  NIEHAUS,  Justice. 
CHRISTOPHER  C.  DUFFY,  01 er^. 
E.  M.  DAVIS,  Sheriff.     / 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

Ar ',  7  "  ''SV,  the  opinion  of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit : 


Jf^. 


-[l^i"^    in  J 


Gen.   ITo,    6371.  208    I.Ao     3  81 

Frances  E.   Tho;ri::;,a,   Aimrx.     aopelloe 

va  Appeal  from     a'tce. 

WellB  Fargo  &  Company,      a,ppellant« 

Ca-rnes  P.   J. 

Appellee,  Frances  T:,   Thomas,  adinini  tratrix  of  ^.',e  estate 
of  her  husband,  Harry  Rusaell  Thomas,  ieceaaei  brought  this 
action  in  the  circuit  court  of  Lake  County  in  February  1916, 
a(T;ain8t  the  a::pellant  TTella  Fargo  &  Company,  under  l-.e  Federal 
Employers'  Liability  act  to  recover  damages  "or  hi  a  wrongful  ieath 
alleged  to  have  occurred  in  the  state  of  Indiana.   There  was  a 
jury  trial,  ..ud  on  August  5,  1916,  the  court,   aft-r  overruling 
defendant's  motions  for  a  directed  veriict,  a  ne-.v  trial,  aniln 
arrest  of  Judgment,  entered  a  judgment  on  the  verdict  in  favor 
of  the  plaintiff  for  §14,350.  from  whioh  juigmsnt  the  defendant 
prosecutes  this  appeal* 

The  record  was  filed  to  our  October  Term,  1913,  On  stipulation 
of  the  parties  their  time  to  file  briefs  was  extended  and  the 
cause  continued  to  this  term.  Menatlme,  in  February  1917, 
the  supreme  court  filed  its  opinion  In  Walton  v  Ptyor,  376  111. 
563,  holding  that  the  circuit  courts  of  this  state  have  no 
y^ I    jurisdiction  in  oases  brought  xuider  that  federal  act  to  re- 
cover damages  for  a  death  occurring  outside  of  this  state. 
It  appearing  that  the  injury  anl  ieath  here  in  question  occurred 
in  the  state  of  Iniiana,   appellant  in  ita  reply  brief  calls 
our  attention  to  that  ieoision,  and  asks  a  reversal  of  the 

judgment  either  -.vithout  remanding  or  with  directions  to  th*? 
oircui'-  court  to  dismiss  the  suit  for  want  of  jurisdiction. 

Appellee  has  filed  her  brief  and  argioment  in  answer,  a,-d  asks 

if  we 
us/ta  find  that  the  circuit  court  .ms  without  jurisdiction 

not  to  remand  the  osuuse,  su^rge sting  that  it  would  be  a  hardship 


188   ,A.I  80S  .xvsa.on.^o 

•  9<i;     3ioa^  XjjeqqA  6V 

.trrjiXXaqqjL      ,\;njBqraoD  A  og^Jsl  ulleW 

82x1*   trl'QUO'id  Lea^eoat    ^ivsinoflT  XXeceuH  x^ijsH   ^ba&d&ud  larf  lo 

.    "        '    isLxtu    ,xn-e^'"o3  ^  osije"?  •iXsT?  tnjsIXeqqjs  s/i*  Jsni^^^ 

^  2i3v;  sif  T      .--i:i:::i.nl  !to  8^^*8  erf*  ai  fcaiTtfooo  evjrf  otf-  isegeXXa 

SnlXw-sisvo   -i'^:*'!-.      ^^Ti/oo   ©ricf    ^Qiel    ,S   *80^A  .to  Jbnjc   ^lAlit  ^tx^t 

njtir.;-    ,XjBXit  wsa  s  .tfoit-Tsv- Jb©*09TlJL  ^  aol  aiiolitoffl  B^&asiLaelBt 

JnjsJbrta^si   srf:f   Jrrsraaiut  ^ci/fv;  mo:t!l   .022,^X5  lo'i     Hl^niaXq  9di  lo 

•  X^eciqi)  aX:i;t  aa^x/ooso-xq 

drft     Jbn£  Jbeino+xa  B£W  tlaiid  olll  ot  B^ati  il&dt  utttz  "    *o 

,VX6X  ^ijauicfs'^  at   ^^sai&AnBU     .ante*  aldi  oi     btuai;^aov  ciUj\so 

.XXI  dVS    ,10^.1*1  V  no;fX£W  ni  noiniao  a*!  tsXix     ^li/oo  sfc^ique   erf;)- 

on     evjsi^  stjste   airicf  lo  atfiijoo  i tuorto  edt  tstif     ^^thloii   ,CSS 

-61  0*  tos  XjBiaiei  tadt  lettm     id-^uctd  aaajso  al  ooi^oitaXxut 

•  ad-jed-B  Bidf  lo  BttBtsJO  •gnl'xitsooo  d&<&9t  £  rrol  aasjBjCfii)  lavoo 

tBiiiiooo  ttot&BBup  nt  BTSri  rirf-jsal  I  n^j  \iu\^rtt  e^-it  tadt  gnii-aeqcja  *I 

■XXjso  lalicf  Y-tq^T  oif'-t  «Jt   *rrJ8X:«qqjB     ^juistlal  lo  e^js^a  arf^  at 

Bdt     lo  X*aievsi  jb  aias  Jbnjs   ,«ol8i06i^    d-jou'it  o;f  aottaBtt£  luo 

' ':^      0*  enoirf"09ilt  ri^lw  ao  sn-tJb:ij«5msi:  ti;ofI;fi>r  leri^ie   Jneorglut 

,xxoiJcJttelTi;|;  lo  rf-ajBW   tol  tisjB   Bdt  saXcteil    o*  touoo  .li/oiio 

aale.  ^lerenjs  ni  ifneojuaus  baa  leittf  nsd  iaXil  ajwf  aaXXsqqA 

ew  11 

no ^ :  0 1- .; .: IX;  (;   :fi/oxf*l'«'  bjb*'     ttsjoc   ftuotic   Bdf  tsdt  bat\  al^aw 


on  plaintiff  to  bring  thia  case  to  this  court  c.'-aln  In  order 
tl.at  it  might  be  reviewed  in  the  auprsrae  oo\xrtt 

Appellee  ioea  not  aerioualy  contend  that  this  oaae  can  be 
distinguished  In  principle  from  '."^alter  v  Pryon,  supra;  but  hag 
filed  an  able  r.nd  exhaustive  argument  in  effect  questioning 
the  conclusion  reached  by  the  court  in  that  caae«  A  reffirenoe 
to  the  action  of  the  court  as  there  reported  indicates  that  the 
questions  presented  ftjxnish  grounds  for  debate  r^ni  iifferencct 
of  opinion.  The  •'conclueion  of  the  court  io  clearly  expressed* 
It  is  our  duty  to  follow  the  rules  there  plainly  stated.  It 
would  aer/e  no  useful  purpose  to  here  attempt  to  atate  them 
in  other  and  different  langxiage.  On  the  authority  of  that  le- 
oision  the  judgment  must  be  reversed.  The  caueo  is  not  rer.ajiied 

Reversed. 
FIndir.K  of  faote. 

We  find  from  the  evidence  that  the  injjury  to  ieceased 
from  which  he  lied,  and  his  death,  both  occurred  in  the  state 
of  Indiana,  =.nd  that  t3ae  circuit  court  of  Lake  County  had 
therefore  no  juris iiotion  of  the  oause. 


Boflftaatei  A     .tB£o  tsdt  at  tnuoo- ^d&  '=^cf  Jberfo«ott  troleulonoo  eift 

•laaesT  ,\:-    „^ijbsxo  ai  *7i;oc   8^^   lo  noi-awlofloo  arfT     .rrolniqo  lo 
aiaficl-  Qt.Giii  0*  tqiesj-crji  eieri  oJ     Mo^toq  Xxrteexr  on  eviee  fcXlfow 

Jba£rtsfii£T  ^on  ei  s8jjj»o  3f.'T     .iffsiov^T  ^     "^ —  *r[9mg.tjc;t  s-*:*  rroieXo 

.sj"ori    iQ  -^nxtni'? 

£>&s.e909r    oJ'   ^i^ij'^rU   ear    jxjii:    ooir:^^  ^V9  b:'',,+  moil  bail  ^T 

•  a8u.":C   cyrt-f   lo  'itoi*oii:aiTx;(;  on  nioltsiSlfi' 


STATE   OF  ILLINOIS."  ) 

SECOND  DISTRICT.  \  ^^'        I,  Chkistopheu  C.  Duffy,   Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing'  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  iu  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  afBx  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this      

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


t        II 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


/ 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  fourth  day  of^pril, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  Seventeen, 
within  and  for  the  Second  District  of  the  State  o:&  Illinois; 
Present--The  Hon.  DUANE  J.  CARNES ,  Presiding  Justice^ 
Hon.  DORRANCE  DIBELL,  Justice. 
Hon.  JOHN  M.  NIEHAUS,  Justice. 
CHRISTOPHER  C.  DUFFY,  Clerk. 
E.  M.  DAVIS,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  tg'-wit:  on 

/ 
^viJG     '"        the  opinion  of  Jhe  Court  was  filed  in 

the  Clerk's  office  of  said  Coui^i ,  in^'the  words  and  figures 

following,  to-wit: 


:^TAJJa*l<lA   aHT    10  U&T 


;-I09  9£    Qdi 


?SM3M3J 

irsf. 
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Gen.  No.  6414 

Leon  Van  Zele,  a  ellee 

V8  Appeal  from  Co.  Ct.  Whitealle 

H.  H.  Cleaveland  et  al 

appellant* 
Games  P.  J. 

This  is  a  trial  of  right  of  property  arising  from  th* 
levy  of  an  execution  by  the  sheriff  of  TOiiteaile  ooxinty  issued 
on  the  some  Judgment  as  in  Gen.  NoV  6413.   The  parties  are 
the  sair.e  as  in  that  suit*  Appellee  olalme  the  farm  implements 
in  dispute  under  the  same  mortgage  and  extension  thereof. 
There  is  no  evidence  in  this  oase  of  a  demand  on  the  sheriff 
for  the  property  in  question  before  beginning  the  suit,  and  of 
course  there  is  no  question  of  increase  of  mortgaged  property 
involved;  otherwise  the  questions  are  the  same  as  in  No.  6413 
and  for  "-.he  reasons  there  stated  the  judgment  is  reversed  and 
the  cause  remanded* 

Reversed  and  remanded. 


9e€  .A.I  80S 


00XI9   ..a    «sX8S  naV  noeJ 
•tJtsoJJtriW   .JO   .oO  ffloiA  x...:7c.;A  av 

Ia  to  JbxuBlevjaelO   .H   .H 

•rit  moil  gniaxxi*   \j;i-i:aqoiq  lo  tii-gtrt  lo  lAia^  jb  ei  sJtriT 

i^^jaai  Y^-'^oo  eiie«;Mif;?  lo  lHaena  Bdi   ^cf  ixoi*uoex»  as  I0  yvoX 

d?^  esiifT^q  9:iT     .CI^  >oTI  •aoO  ni  sjs  ^'nofflstu^  »au>e   Oii;^  no 

a^aamelqinl  miAl  Btit  tmlAlo  ealloqqA  ,tiua  tsdt  nt  B£  emaa   sdt 
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STATE  OF  ILLINOIS,    i 

SECOND  DISTRICT.  \  ^^'        I,  CHRISTOPHER  C.   DuFPY,   Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing?'  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  mj'  office. 

In  Testimony  Whereob^  I  hereunto  set  my  liiuul  and  affix  the 
seal  of  the  said  Appellate  Court,  at  Ottawa,  this  twentieth  day 
of  October,  in  the  year  of  our  Lord,  one  thousand  nine  hun- 
dred and  fifteen. 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

/ 

/ 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  fifcurth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine/iundred  and  seventeen, 
within  and  for  the  Second  District  of  «he  State  of  Illinois; 

i 

Present --Th'e  Hon.  DUANE  J.  CARNES ,  Presiding  Justice. 

/ 

Hon.  DORRANCE  DIBELL,  Justice. 

\  * 

Han.  JOHN  M.  NIEHAUS,  Justice. 

/ 

CHRISTOPHER  C.  DUFFY,  Clefk. 
E.  M.  DAVIS,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

AUG  7~  19f7      ^^®  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


aaflaawaMa 
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Gen.  Bo.  6429. 

Charles  Hermajx,  appellee 

VB  Appeal  from  DuPage. 

Henry  Heuer,   appellant* 

Carnca  P.  J, 

Appellee, Charles  Hermann,  sue!  Henry  Heuer,  the  appellant 
In  assumpsit,  ^^ni  filed  a  declaration  of  the  common  oounta  with 
affidavit  of claim  in  the  sum  of  ^390.30.  The  defendant  filed 
the  general  isaue  with  affidavit  of  defense  and  nctioe  of  set-off 
of  ^150.00.  There'^vfas  a  jury  trial  and  judgment  for  the  plaintiff 
on  a  verdiot  of  ^390.30  the  exact  amount  claimed.   T'.e  defendant 
proaeoutes  this  appeal  an dr assigns  as  error  that  the  court  erred 
In  the  admission  and  rejection  of  evidence;  in  the  giving  of 
instructions  to  the  jury,  and  in  overruling  the  iefeniant's 
motion,  for  a  new  trial,  and  that  the  evidence  does  not  support 
the  verdict;  also  that  the  court  erred  in  refusing  defendant's 
motion  at  the  close  of  all  the  evidence  to  instruct  the  jury 
to  find  the  defendant  "not  guilty." 

The  bill  of  exceptions,  as  abstracted,  contains  only  the 
evidence  in  the  case,  but  in  the  record  it  shows  a  motion  of 
the  defendant  at  the  close  of  all  the  evid  nee  to  instruct  the 
jury"to  find  the  issues  in  favor  of  the  defendant"  •  No 
question  is  presented  here  for  review  of  the  action  of  the  court 
in  refluB ing  that  peremptory  instruction  because  it  is  not 
abstracted  and  because  the  error  assigned  does  not  cover  that 
question,  but  it  is  not  m-ch  argued  that  the  court  should  have 
directed  a  veriiot,  ani  we  see  no  room  for  the  contention  that 
there  was  no  evidence  tending  to  support  a  vrdiot  for  the 
plaintiff,  even  if  we  are  permitted,  xmder  the  condition  of  the 
record  as  hereafter  stated,  to  consider  whether  there  as  any 
evidence  tending  to  support  the  verdict.  The  instructions  do 
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not  cppear  in  the  bill  of  exoeptionB  but  are  oertified  by 
the  olerk  ho  a  part  of  the  r  oord«  and  it  does  not  there  apptar 
who  offered  them,  whether  the  plaintiff  or  the  defendant,  or 
the  court  gave  them  of  its  ovm  motion,  or  that  anybody  objected 
to  any  of  them  at  the  time  they  were  given/  No  met ion  for  a 
new  trial  is  found  in  the  bill  of  exceptions.  In  that  condition 
of  the  rooord  we  oannot  consider  the   inetruotions  ur.d  car  not 
consider  whether  the  evidence  wae  sufficient  to  guotiin  the 
verdict.  C.  B.  &  Q.  P..  R.  v  Haselwood,  194  111.  69  is  one  of  the 
cases  dO  holding,  oitlng  earlier  cases.   It  was  also  there  held 
that  rulings  on  the  admissibility  of  ovi  ience  could  not  be 
reviewed  on  a'-peal  in  the  absenoe  of  a  motion  for  a  new  trial. 
On  that  point  it  was  overruled  in  Yarber  v  Chicago  &  Alton  Ry« 
Co.  235  111.  589,   and  as  tj  e  law  now  stands  rulings  on  the 
admission  o'   eviisnce  might  be  considered  in  the  present  case; 
but  there  is  no  serious  contention  and  no  grounds  Cor  conten- 
tion that  there  was  error  in  such  rulings. 

We  deem  it  unnecessary  to  further  discuss  and  review 
the  authorities  on  the  effect  of  the  failure  to  incorporate 
the  instructions  and  the  motion  for  a  new  trial  in  the  bill 
of  exceptions.  A  reference  to  the  two  cases  above  cited  and 
the  cases  cited  in  those  oases  and  subsequent  oases  in  which 
one  or  both  of  those  oases  ;.re  cited,  among  them  Gardner  v 
Chicago,  Lake  Shore  &  E.  Ry.  Co.  154  111.  App.  178  and  Foster 
V  Rudla  196  111.  App.  174,   will  n^s-ke  it  very  clear  that  in- 
structions i-re  not  part  of  the  record  and  cannot  be  considered 
on  review  if  not  incorporated  in  the  bill  of  exceptions,  and 
that  the  question  of  the  sufficiency  of  the  evi lonoe  to  sustain 
the  verdict  cannot  be  considered  in  the  absence  of  a  motion  for 
a  new  trial  preserved  in  the  bill  of  exceptions,  and  that  it 
is  of  no  consequence  t^iat  the  record  proper,  as  iistincpaished 
from  the  bill  of  exceptions,  sets  out  '■he  instructions  and  a 
motion  for  a  new  trial.  The  Judgirient  is  affirmed.     Affirmed. 
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STATE  OF  ILLINOIS,    I   ,, 

SECOND  DISTRICT.  \  '^^'        I.  Chkistophkr  C.   Duffy,    Clerk  of   the    Appellate 

C!ourt,  in  aud  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoin"-  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  oflBce. 

In  Testimony  Whereof,  I  hereunto  set  ray  hand  and  affix  the 
seal  of  the  said  Appellate  Court,  at  Ottawa,  this  twentieth  day 
of  October,  in  the  year  of  our  Lord,  one  thousand  nine  hun- 
dred and  fifteen. 


C'ierk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

[ 

Begun  and  held  at  Ottawa,  on  Tuesday,  thp  fourth  day  of  April, 

r 

in  the  year  of  our  Lord  one  thousand  nilie  hundred  and  seventeen, 
within  and  for  the  Second  District  o:^  the  State  of  Illinois; 
Present--The  Hon.  DUANE  J.  CARNES,  PresAding  Justice. 

Hon.  DORRANCE  DIBELL,  Justice. 

Hon.  JOHN  M.  NIEHAUS,  Jus.tice. 

CHRISTOPHER  C.  DUFFY,  Clerk. 

E.  M.  DAVIS,  Sheriff. 

i 
? 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

AUla  7  '  ^^1"^       ^'^^   opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 


following,  to-wit 
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Gen.   No.    6433. 

Anton  pJlmierl,   appellee         208    I.A.    405 

vs  Appeal  from  Bureau* 

Illinois  Third  Vein  Goal  Co. 

appellant « 
Oarnes  P.  J, 

In  Maroh  1914,  Anton  Palmieri,  while  in  the  employ  of 
appellant,  Illinois  Third  Vein  Coal  Company,  raining  coal, 
in  the  couraa  of  suoh  employment,  rooeivei  an  injury  to  hit  leg 
allege!  to  have  been  caused  by  the  negligence  of  his  employer. 
He  brought  this  action  on  the  case  to  recover  for  that  injury 
and  charged  in  his  declaration  that  the  defendant  "in  due  form 
rejected  the  Workmen's  Compensation  act  of  1913  and  elected 
not  to  pay  oompensation  thereunder",   and  that  such  rejection 
was  in  iorce  at  the  time  of  the  injury.  The  de-Tsndant  plead 
the  generi*l  issue  and  a  trial  resulted  in  a  verdict  a.nd  judg- 
ment for  ^1000  for  the  plaintiff.   The  defendant  prosecutes 
this  appeal  and  among  other  errors  assigned  and  argued  urges 
that  plaintiff  failed  to  prove  his  allegation  that  the  defendant 
had  rejected  the  provisions  of  the  Workmen's  Compensation  act; 
that  vuider  sections  3  and  3  of  the  act  the  defendant  was  con- 
clusively presumed  to  have  filed  notice  of  its  election  and 
to  have  elected  to  pay  compensation  according  to  the  pro- 
visions of  the  act  unless  and  until  notice  in  writing  of  its 
e;ection  to  the  oontrauy  was  filed  with  the  industrial  board, 
and  unlecB  and  until  it  shoiild  either  furnish  to  ita  employees 
personally,  or  post  a  copy  of  aid  notice  of  election  not  to 
so  provide  and  pay  compensation;  and  because  of  section  6  no 
commob  law  or  statutory  right  to  recover  damages  existed. 
The  evidence  sh  w  s  such  notice  filed  r/ith  the  industrial 
board  but  falls  to  show  any  notice  furnished  to  employees  per- 
a©jM»i-l-y  -^>r  .by-J^powttng.  •  •  Ap»eja!»e-eOTyoe*ift»-ife-i-iU' "  'M'^JiavjiV'^ :.  an'H:^!^ 
ilBflczpsztteB^wsxexundsrxt^expzQYixiSBizBfxtliexastxzxzxsx.?'^' 
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aonally  or  by  posting.  Appellee  oonoeiea  tlie  presumption  thit 
the  partieo  were  vinder  the  provioiona  of  the  aot,  ani  that  the 
proof  was  not  aufflclent  to  rebut  that  preaiimption,  and  only 
metta  that  aaaigninent  of  error  by  BU^;geating  that  the  defendant 
by  pleading  the  general  issue  did  not  deny  that  allegation 
in  the  deolaration;   that  the  defendant  ia  estopped  here  from 
denying  that  It  had  rejected  the  provisiona  of  'jhe  aot  beoauae 
if  it  was  working  under  the  u.ot  at  the  time  in  question  it 
was  only  needed  to  make  that  proof  to  defeat  the  actlonj  that 
the  defendant  by*'arguing  here  that  it  was  not  guilty  of  any 
aot  or  omission  that  oauaed  the  injury  waives  the  defenae  under 
the  TTorkmen'a  Coffip3n8ation  aot,   and  cites  Hughes  v  El'oradd 
Coal  &  Mining  Co.  197  111.  App.  259,  in  support  of  that  con- 
tention. T  at  case  is  not  reported  in  full.  There  may  be  an 
indioation  in  the  reported  abstract  of  the  decision  that 
a  defendant  oannot  contest  its  liability  at  common  law  on  th« 
ground  that  it  was  not  negligent  and  had  violated  no  statutory 
provision  and  at  the  aarae  time  be  heard  to  say  that  it  waa 
operating  under  the  employer* a  Liability  act.  Fut  we  io  not 
see  how  such  a  rule  could  Ise  established.  Defendanta  en^paged 
in  extra  hazardous  employmenta  aa  defined  by  the  statute  are 
presumed  to  be  operating  under  the  aot.   They  are  lable  in 
a  conjnon  law  action,  with  certain  lerenaes  excluded,  if  they 
have  rejected  the  aot  in  the  manner  prescribed  by  the  statute. 
Circuit  courts  have  origi  al  Jurisdiction  of  cauaea  like  the 
present  case  only  when  the  defendant  has  so  rejected  the  pro- 
visions of  the  act;  therefor^  to  state  and  make  a  good  cause 
of  action  it  must  a,->pear  that  the  iefendant  haa  rejected  the 
provisiona  of  the  act  and  had  been  guilty  of  some  negligence 
or  infraction  of  law  oooaalonlng  t'  e  injury  complained  of. 
We  see  no  reason  to  doubt  that  a  plea  of  the  ?:eneral  iasue 
operates  aa  a  denial  of  each  and  all  such  alle^ationa  in  th- 
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deolaration.   Cases  may  easily  "be  imagined  where  it  is  doubtful 
on  tliC  facts  vrhether  the  defendant  had  rejected  the  provisions 
of  the  act.   There  might  be  a  conflict  of  evilonoe  -Thether 
it  had  or  not  pooted  tVe  notices  required.   It  'vould  seem  that 
the  defendant  must  be  permitted  to  contest  every  material 
allegation  in  the  deolaration.   In  the  peesent  case  of  the 
defendant  was  operating  under  the  act,   that  was  a  complete 
defense;  but  if  it  was  not  bo  operating,  and  was  not  guilty 
of  negligence  or  infraction  of  the  mining  law,  there  could  be 

■s 

no  reotvery.   It  has  the  right  to  deny  liability  until  '-:roof 

is  offered  establishing  the  facts  necessary  to  create  liability.  It 

may  waive  that  right  as  'in  Zukaa  v  Appleton  Mfg.  Co.  111. 

App.  affirmed  in  379  111.  171,   by  trying  a  case  regard- 
lota  of  the  act  and  taking  the  position  in  the  trial  court 
that  a  consideration  of  the  act  or  anything  dor.e  under  it  is 
immaterial  to  the  issue.  But  in  the  present  case  the  defendant 
took  no  such  position.  T'.ie  plaintiff  alleged  and  failed  to  prove 
that  it  had  rejected  the  provisione  of  the  act.  The  defendant 
offered  no  evidence  whether  it  had  or  not  furnished  notice 
to  its  sraplo^eee  personally,  or  by  posting.   It  may  be  that 
notices  were  posted  in  compliance  vvith  the  law,  or  there  may 
be  a  dispute  as  to  the  fact  of  posting,  or  a  difficult  question 
of  law  may  arise  from  f.^e  manner  of  posting.   It  is  not  a  case 
where  one  can  easily  infer  from  t"  e  facts  proven  what  otherffot 
might  liuve  been  proven. 

We  hold  that  the  burden  was  on  the  plaintiff  to  establish 
his  allegation  that  the  defendant  had  rejected  the  provisions 
of  the  Workmen^s  Compensation  act,   »nd,  failing  to  lo  so,  that 
the  veriict  is  not  sustained  by  the  evidence.  For  that  reason 
without  considering  other  errors  assigned  and  argued,  t'-ie   judgn-ent 
is  reversed  and  the  cause  r-.manied. 

Reversed  and  remanded. 
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STATE  OF  ILLINOIS,    I 

SECOND  DISTRICT.  \  ^*''        I,  Chkistopheh   C   Duffy,    Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  DO  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  ruy  hand  aud  affix  the 
seal  of  the  said  Appellate  Court,  at  Ottawa,  this  twentieth  day 
of  October,  in  the  year  of  our  Lord,  one  thousand  nine  hun- 
dred and  fifteen. 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begrun  and  held  at  Ottawa,  on  Tuesday,  the  fourth  day  of  April, 

in  the  year  of  our  Lord  one  thousand  nine  hur^red  and  seventeen, 

/ 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present--The  Hon.  DUANE  J.  CARNES,  Presidij^g-  Justice. 

Hon.  DORRANCE  DIBELL,  Justic|. 

if 
Hon.  JOHN  M.  NIEHAUS,  Justigl^e. 

CHRISTOPHER  C.  DUFFY,  Cler^^ 

E.  m}  DAVIS,  Sheriff.      ;' 


BE  IT  REMEMBERED,  that  afterguards,  to-wit:  on 

fttfCi  V   '^'^       *^®  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  fig-ares 
following-,  to-wit: 
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Gen.  No.  6436,  _  ^  ^    -.-     «         /•   /\  >*y         A^.  No.  27. 


208  I.A.  407 

a  corpora tie n] 


I tropoli tan  discount  Co., 
(  a  oorporation) 

Plaint  if  f-Ap^je  lie  e, 
-vs-  Appeal  from  the 

County  Court  of 
Aug.  Pitsch,  Peoria  County. 

Defen.iAnt-Appellant. 


Games,  P.  J. 

This  is  an  action  in  asrjumpsit  on  tlirec   acceptances 
(negotiable  instruments)  '  $29.60  each,  signed  at  Peoria,  Illinois 
by  the  appellant,  August  Pitecli,     In  favor  of  the  National 
Novelty  import  Company,  and  endorsed  and  assigned  by  said  com- 
pany to  the  apijellee,  Lietropolitan  Discount  Coi^ipany,  a  corpora- 
tion.      The  declaration  set  out  :aid  ac  eptances  and  tLe  a  sign- 
ment  thereof  to  appellee.       Tlie  ap  ellant     plead  (1)  non-assumpsit; 
(2)   fraud  and  circumvention  in  the  procurement  of    aid  acceptances; 
(3ind  4)  non-complianve  with  and  violation  of  the  Poreign  Corpora- 
tions statute  of  this  state.   (  J  &  A.   ch.32,pgf.2526  ,  et  seq.) 
by  the  liational  Novelty  Import  Company,  and  the  appellee ,  which 
each  jilea  alleged  were  one  and  the  same.       The   court  sustained  a 
general  and  special  demarrer  to  the  third  and  fourth  pleas.       The 
defendant  stood  by  those  pleas  and  the  case  went  to  a  jury  trial 
on  the  declaration,  anci  the  pleas  of  non-assumpsit,  and  fraud    and 
circumvention.       iit  the  close  of  the  evidence  the  court,  at  the 
instance  of  appellee,  directed  a  verdict  for  the   ^jlaint  ff    for 
$88.80,  the  full  cunount  claimed,  .  nd  entered  judgment  on    the  ver- 
dict.        The  defendant  prosecutes  this  ap^^eal  and  argues  the 
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question  of  the  weight  of  the  evidence  on  the  issue  of  fraud 
and  circumvention,  and  insists  that  it  was  a  fair  question  for 
the  jury  whether  that  plea  was  sustained  by  the  defendant. 
We  do  not  find  in  the  abstract  of  the  bill  of  exceptions,  or  in 
the  bill  itself,  a  motion  for  a  new  trial.   Tlie  sufficiency  of 
the  evidence  to  sup^jort  a  verdict  cannot  be  considered  in  the 
absence  of  that  motion  so  shown.  (  C.i3.&  -^.  H.R.Go.,  v  Haselwood, 
194  111.  69;  Yatber  v  Chicago  &  ..Iton  Ry.  Co.,  236  ill.  589; 
People  V  JPiiulfcaer,  248  111.  158,  and  authorities  cited  in  thoge 
oases.)   But  a  motion  to.  direct  a  verdict  raises  only  a  legal 
question  whether  there  is  any  evidence  legally  tending  to 
sustain  the  verdict,  and  the  court's  action  on  such  motion  is 
presented  for  review  though  no  motion  for  a  new  trial  is  uiaue. 
(Pate  T  Blair-Big  L^ddy  Coal  Co.,  252  111.  198;  Smith  v  Kewanee 
Light  &  Power  Co.,  196  111.  App,  118.)   The  evidence  ten^^   to 
show  that  appellant  was  a  merchant  at  Peoria,  Illinois,  and  ws 
at  his  store  approached  by  an  agent  of  the  National  Novelty 
Import  Company  and  solicited  to  purchase  some  goods;  that  he  did 
not  purchase  them,  but  did,  at  the  request  of  the  agent,  sign 
said  acceptances  on  the  representation  by  the  agent  that  it  was 
something  to  show  his  boss  that  he  had  called  on  appellant;  that 
appellant  understood  English  imperfectly  and  could  not  readily 
read  the  papers  and  did  not  know  their  contents.   Assuming 
these  negotiable  instruments  were  transferred  to  ap  ellee,  an 
innocent  holder,  the  question  is  whether  api)ellant  was  guilty 
of  such  negligence  in  signing  them  without  ascertaining  their 
contents  as  v/ould  preclude  a  defense  under  the  plea  of  fraud 
and  circumvention.   While  we  are  inclined  o  the  opinion  that 
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the  facts  proven  would  better  support    appellee's  ooutention  that 
appellant  was  guilty  of  such  negligence,  still  it  ic  at  least 
douhtfttl  whether  it  can  fairly  be  said  to  be  so  cltar  from  the 
evidence  as  to  warrant  the     ourt  in  withdrawing  that  wuestion  from 
the  jury. 

The tjont rolling  question  is  whether  thecourt  erred  in   "us- 
taining  the  doaurrer  to  the  third  and  fourth  pleas.       Tlie  tliird 
plea      verred  thft  "the  plaintiff  and  said  National  Novelty    Import 
Company  are  one  and  the  saifie ,"  a  non-resident,  foreign  corporation, 
chartered  under  the  laws  of  tlie  st  te  of  uissouri  for    pecuniary 
profit,  aiud  not  a  railroad  or  telegraph,  company,  nor  in  tic  in- 
surance, banking,  or  money  loaning  business;     that  the   plaintiff 
had  not  at  the  time  when  the  several  supposed  promises  by  the  de- 
fendant were  ma(.e,  and  each  of  them,  filed  with  the  secretary  of 
the  state  of  Illinois  its  articles,  or  certificate  of  incorporation, 
a  statement  of  its  capital  stock  represented  in  Illinois,    nor 
designated  any  officer  in  the  state  of  Illinois  on  whom  service  of 
legal  process  against  said  plaintiif,  "to-wit,  against  said  li  tional 
Novelty  Import  Company,  which  is  one  and  the  ^aiiifi  as  said  plt.intiff' , 
could  be  had;  nor  had  the  secretary  of  the  state  of  Illinois  at 
the  time  when  the  several  supposed  promises  wer'    made,  and  e:;ci    of 
them,  as  averred  in  the  declaration,  and  each  count  thereof,  issued 
a  certificate    ^titling  the  plaintiff,  to-wit,  said    National 
Novelty  Import  Company,  vAllgIo.  is  one  and  the  same  as  said  p^intiff, 
to  do  business  in  Illinois,  nor  had  the  plaintiff  been    thea 
licensed  to  do  business  in  Illinois;     nor  had  said  National 
Novelty     Import  Company,  which  is  one  and  the  same  as  said  piaintiff, 
any  certificate  of  authority    or  had  any  siich  certificate     ever 
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been  issued  to  it  to  do  business,  or  to  exercis    any  of  its 
oorporate  powers      or  ftmctions  in  tlie  state  of  Illinois;   that 
the  agent  of  the  plaintiff,  to-wit,  said  National  Novelty  import 
Company,  shortly  after  obtaining  naid  supposed  and  pretended 
promises  of  the  defendant,  came  again  to  the  defendant's     said 
place  of  business  in  Peoria,  Illinois,  and  brought  and  delivered 
there  a  box  of  merchandise  which  he  stated  to  the  defendant   that 
he,  the  defendant,  had  bought  of  and  from  the  plaintiff  through 
said  agent  by  means  of  certain  acceptances;  "tbtt  prior  to    and 
since  that  time  and  at  divers  and  sundry  and  at  many  other 
times  and  places  in  and  about  over  the   state  of  Illinois,     the 
said  National  Novelty  import  Goinpany,  which  was  then  and  ther- 
one  and  the  same  as  the  plaintiff,  had  in  like  manner  procured 
alleged  and  pretended  orders  for  similar  goods,  wares  and  mer- 
chandise, and  hy  its  agents,  servants  and  employees,  and  travel- 
ing representatives,  had  in  the  same  manner  made  divers    and 
sundry  and  many  other  deliveries  of  its  goods,  wares  and  mer- 
chandise in  the  state  of  Illinois  to  other  citizens  thereof," 
concluding  with  a  verification  and  prajrer  for  judgment. 

The  fourth  plea  was  in  bar  and  proceeds  with  s.tatenents 
similar  to  those  in  the  preceding  plea  that  the  K-tional  Novelty 
Import  Company  was  at   ihe   time,  etc,  aforeign  corporation  un- 
authorized to  do  business  in  Illinois,  and  a  similar  statement 
that  it  left  its  goods  with  the  defendant,  and  that  it  had  ])rior 
to    nd  since  that  time  c  rried  on  similar  business  in  t' s  zita-e 
of  Illinois,  coupled  with  the  aveanaent  that  tlie  National  Novelty 
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Import  Company  w  s  then  and  there  ona  and  the   saine  as  the 
plaintiff. 

In  testing  the  validity  of  the^^e  pleas  the  facts  must 
be   considered  as  there  averred,  disregarding  the  fact,  if  it  r> 
a  fact,  t^iat  the  evidence  introduced  on  the  ot  er  issues  tend- 
ed to  show  those  facts  oould  not  be  proven.       It  sterns  clearly 
avened  in  those  pleas  that  the  plaintiff.  Metropolitan  'as- 
count  Company^  and  the  National  Novelty  Import  Oojupany,  were 
the   sai;;e  corporation;     therefore  that  the    ^ase   orOvSented  is 
the  same  as  if  there  was  no  formal  assignment  of  the  accept- 
ances.      It  is  clearly  averred  that  said  corpa-ation  had  not 
complied  with  the  x^rovisions  of  said  act  of  1905;  that  it  was 
before,  and  at,  and  after  the  time  in  question,  transacting 
business  and  exercisirjg  corporate  pov/ers  in  the  state  of 
Illinois  and  liable  to  the  penalty  prescribed  in  section    6 
of  said  act  (  J  &  A  2531)  of  not  less  than  $1000.  nor    more 
than  $10,000.  and  it  wr.s  the  duty  of  the  attorney  general  and 
state's  attorney  to  prosecute  said  corporation  for  the  re- 
covery of  that  penalty;  and  by  the  said  section  it  is  provided 
if  "any  foreign  corporation  shall  fail  to  comply  herewith,  no 
suit  Eiay  be  ui  intained  either  at  law  or  in  equity  upon  any 
claim  legal  or  equitable,  whether    arising-  out  of  contract 
or  tort  in  any  court  in  this  state." 

Ccunv'^el  for  appellee  says     that  our  statute  does  not 
apply  to  corporations  eng  ^-ed  in  interstate  comiiierce,  w^i:;':  is 
true;     but  there  is  no  averment  in  either  of  the  two     pleas 
that   the   plaintiff  was  engaged  in  interstate  comiaer  '  .       ^e 
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see  no  ground  for  the  assumption  that  because   it  n.s  a  lAissouri 
oorporation  it  was  manufacturing  good^i  in  that  state,  or  trans- 
porting goods  iroifl  that  sta'e  to  the  state  of  Illinois.         The 
averment  is  tliat  it  Wcis  in  Illinois  peddling  goods  at,  and 
before,  and  after  the  time  in  (luestion.       These     goods  may  have 
been  manuftictured  in  Illinois,  or  purchased  in  Illinois  for  re- 
sale there.       A]»pellee  cites  31  CIIJ,  171,   to  the  proposition 
that  "Matters  going  to  the    personal  capacity  or  to  the  ability 
of  plaintiff  to  sue  must, ordinarily  be  presented  by  plea    in 
abatement;"  and  page  185  that  "Unless  pleas  in  abatement  are 
filed  at  the  proper  time  ana  in  the  proper  order  they  will    be 
waived";  and  that  '*  Piling  a  plea  in  bar  is  a  waiver  of  a  plea 
in  abatement";       and  page737,  that  "n'ant  of  le^al  capacity  to 
sue   *****     is  waived  where  the  objection  is  not  urged  by  denurrer 
or  answer."       Such  is  no  doubt     the   Law;  yet  we  think  that  the 
defense  was  properly  plead  in  bar  in  the  present  case.       The 
statute  not  only  prohibits  foreign  corporations     failing    to 
comply  with  its   'revisions  from  maintaining  suits,  but  it  also 
makes  the      business  transacted    by  them  unlawful  and  illega].. 
The  right  of  action  upon  such  unlawful  contracts  was  foever 
barred,  not  merely  suspended.         A  plea  in  bar  was  held  good 
in  such  an  action  in  United  Lead  Go. ,  v  Elevator  Ilanf .   Go. ,  222 
111,  199,-  the   court  there  quoting  with  spproval  from  Cin.L!iit« 
H.A.Co.,  V  Rosenthal,  55  111.  85-  "  i'Jhen  the  lo^slature  pro- 
hibits an  act,  ordeclares  that  it  shall  be  unlawful  to  i^erform 
it,  every  rule  of  interpretation  mu^.t  say  that  the;  legislature 
intende,    to  interpose  its  power  to  .;revent  the  act,  and,  :..-  one 
of  the  means  of  its  i;revBfttion,  that  the  courts  shall  hold   it 
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"void,   Tliis  is  as  manifest  as  if  the  statute  had  decli;red  tliat 
it  should  be  void," 

It  was  said  in  Lehigh  Cement  Oo# ,  v  Mo  Lean,  E45  111. 
326,328,-  "  The  contract  upon  which  the  suit  was  brougi.t,  being 
made  in  violation  of  an  express  statutory  provision,  was  there- 
fore void  if  tlie  act  applies  to  the  business  of  ap;.ellee  trans- 
acted in  this  s^ate*',  citing  earlier  authorities. 

The  authorities  are  numerous  on  the  definition  of 
doing  business  in  tliis  s-tate,  as  the  phras^  is  applied  to  for- 
eign corporations,  and  it  is  said  in  The  Journal  Go*,  v  P.A.L, 
Motor  Co.,  181  Ill.App.  530 ,53^,  that  the  decisions  of  the  ap- 
pellate courts  are  so  variant  as  to  make  it  difficult  to  dedi;ce 
a  precise  rule  from  them;  but  the  pleas  in  question  in  tiie 
present  case,  in  substance,  aver  that  the  plaintiff  was  at  and 
before  the  time  in  (Question  engajred  in  peddling  goods  in  t  is 
state.  We  see  no  reason  to  douht  tliat  should  be  held  trans- 
acting business  within  this  sta-e.   It  was  averred  in  these 
pleas  that  there  was  no  other  consideration  ior  thdse  accept- 
ances than  the  transaction  in  the  pleas  stated.   Appellee 
suggests  that  thene  pleas  are  double  in  setting  up  the  defense 
of  want  of  consider  tion  with  the  other  defense  of  violation 
of  our  corporation  laws.   kVe  do  not  agree  with  this  suggestion. 
The  allegation  of  want  of  consideration  v/as  prox^er  and  quite 
necessary  to  show  the  c -eptances  were  given  under  the  conditions 
in  the  pleas  stated  and  not  other  or  different  condition;  . 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  Heipanded. 
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STATE  OF  ILLINOIS,    i 

SECOND  DISTRICT.  i  ^^'        1,   CiiKlSTOPHKR   U.   DuFFY,    Clerk   of   the    Appellate 

Court,  in  and  for  said  Second  District  of  tbe  State  of  Illinois,  and  keepei-  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  i)i  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  ofiBce. 

In  Testimony  Whereof,  I  hereunto  set  my  Imnd  and  affix  the 
seal  of  the  said  Appellate  Court,  at  Ottawa,  this  twentieth  day 
of  October,  in  tbe  year  of  our  Lord,  one  thousand  nine  hun- 
dred and  fifteen. 


Clerk  of  the  Appellate  Court. 
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208  I. A.  409 

AT  A  TERM  OF  THE  APPELLATE  COURT, 


Beg-un  and  held  at  Ottawa,  on  Tuesday,  the  fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  seventeen 
within  and  for  the  Second  District  of  the  State  of  Illinois; 
Present--The  Hon.  DUANE  J.  CARNES ,  Presiding-  Justice|, 
Hon.  DORRANCE  DIBELL,  Justice. 
Hon.  JOHN  M.  NIEHAUS,  Justice. 
CHRISTOPHER  C.  DUFFY,  Clerk. 
E.  M.  DAVIS,  Sheriff. 


BE  IT  REMEMBERED,  thai"  af  t  erwards  ,  to-wft:  on 

/ 
the  opinion  of  the/Court  was  filed  in 
AUG  7  -  1917  y 

the  Clerk's  office  of  said  Court,  in  th^^^ords  and  figures 

following-,  to-wit: 
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Gen.  No,  6437.  Ag.  No.  28. 


The  People  of  tlie  State  of 
Illinois  for  the  Use  of 

Drainage  Cojimissioners  of  ^^^-^.         ^   r\ 

Prainage  Tistrict  J3Nb.2,  of  90RTA       4-OQ 

the  Town  of  Ophir,La  Salle  iC^V/O    ±.t\.    ^  ^J  X^ 

County,     Illinois, 

Appellee, 
-Ts-  Appeal  from     LaSalle, 

A.  P.     u'yiie, 

Appellant. 


Games,  P.  J. 

Appellant,  A.  P.  '..'ylie,  was  treasurer  of  drain^ige 
district  No.  2,  in  the  to\'?n  of  Ophir,  in  La  Salle  county,       It 
is  the  saiue  district  in  which  he  claimed  to  be  elected  drainage 
coiamissioner  Llaroh  12,  1910,  and  his  election  was  contested  in 
the  county  court,  which  found  the  contestant  elected,  and  apjjeal 
prosecuted  to  this  court  and  transferred  to  the  tiupreiije     court 
where  the  judgment  of  the  county  court  was  affirmed  in  Edgcomb 
V  Wylie,  248  111.  602.       As  such  treasurer  money  same  into  his 
hands  on  a  second  additional  assessment  levied  by  the  district 
for  the  purpose  of  building  bridges  and  prosecuting  an  appeal  in 
a  certain  Kxandamus  case  in  which  the  drainage  district    was  in- 
terested, being  the  assessiiient  under  consideration  in  people  v 
Adair,  247  III.  398,  where  the  jud^^ment  of  the  county  court  was 
reversed  and  the  cause  remanded,  but  seems  never  to  have  been 
reinstated.       The  total  aiuount  collected  from  kmdowners  on  that 
assessment  was  $1049.47,  and  appellant    received  from  his 
predecessor  $5.58,  rendering  him  liable  to  account  for  $1055.05. 
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This  suit  w  3  broTjght  on  his  offioial  bond  against  him 
and  his  surety.   Tlie  declaration  concieted  of  a  oount  declaring 
on  the  bond,  and  the  common  counts.   Pleas  were  filed  and  de- 
murred to,  after  which  there  was  a  stipulation  the  effect  of 
which  appellant  states  and  appellee  concedes  to  he  "that  all 
pfoper  pleas  which  could  be  filed  to  said  declaration  might  be 
considered  in  an^  as  filed,  and  t  at  any  or  all  proof  which  might 
be  introduced  under  any  proper  plea  might  be  introduced  on  the 
trial  of  the  cause,"   A  jury  trial  followed.   Plaintiff  dis- 
missed as  to  the  surety,  :  nd  tliere  was  a  directed  verdict  for 
plaintiff  for  $692.22  damages,  upon  which  the  court,  after  over- 
ruling motions  for  a  new  trial  and  in  arrest  of  judgment,  en- 
tered judgment  for  the  penalty  of  the  bond  to  be  satisfied  by 
the  i^tyment  of  the  assessed  damages. 

The  defendant  appeals  and  urges  here  that  there  being 
no  question  under  the  evidence  that  the  money  received  by  him 
was  all  paid  out  for  the  benefit  of  the  district,  or  otherwise 
accounted  for,  it  is  imiiiaterial  whether  or  not  it  was  paid  for 
the  purpose  for  which  the  assessment  was  made;  that  it  is  in- 
equitable to  allow  the  ( istrict  to  compel  a  repayment;  and  t  at 
building  bridges  for  which  the  money  was  raised  was  a  part  of  the 
original  wort  for  constrdcting  the  ditch;  although  taxes  were 
levied  ior  the  purpose  of  building  bridges  the  uoney  was  not 
misapplied  when  paid  for  other  legitimate  exj_jenses  incurred  by  the 
district* 

Appellee  assigns  cross  errors.   The  theory  of  its 
case  as  tried  below  and  presented  here  is  that  acts  of  tne 
district  can  toly  be  shown  by  ito  record;  that  the  trc-.surer 
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of  a  drainage  district  is  not  protected  in  paying  out  the  funds 
without  a  m  eting  of  the  oouufdssi oners  and  a  vote  of  the  majority 
thereof  ordering  the  jjayraent;     that  appellant  had  no  such  au- 
thority to  warrant  him  in  paying  out  any  of  the  money  disbursed 
"by  him,  and  tlierefore  that  the   .  ourt  erred  in  allowing  him  $225. 
paid  on  orders  f^r  costs  of  hrid[;es,  and  an  order  for  ^^lOO*  at- 
torney's fees  for  services  in  levying  the  assessiiient.      But  in 
the  assigUiient  of  cross  errors  and  in  appellee's  argument  we  are 
asked  not  to  consider  these     cross  errors  unless  we  find  it  neces- 
sary to  reverse   the  judgment  on  errors  assigned  by  appelLnt, 

Appellant's  counsel  only  cite  Humiston  v  Trustees  of  t^chools, 

7  III.  App.   122,  to  support   tLeir  contention  tliat  the  plaintiff 
is  estopped  from  demanding  money  to  be  paid  back  to  the  district 
after  it  has  been  once  paid  for  the  benefit  of  the  district;     and 
appellee's  coimsel  only  cite  Stanhope  v  School  Directors,  42  111. 
App,  570,  to  controvert  that  v)osition,  and  support   d.eir  con- 
tention that  an  act  forbid  en  to  be  done  cannot  become  binding 
and  lawful  by  the  application  of  the  principle  of  estoppel. 
Counsel  for  each  side  are  able  and  experienced  lawyers.      V/e  iraist 
assume  there  is  little   law  to  be  found  on  tl  at  subject,  and  in 
the  absence  of  authority  we  are  not  inclined  to  distnrb  the  finding 
of  the  trial  judge  on  that  question.       If  it  were  a  que'jtion 
whether  appellant  had,  regardless  of  legal  forms  and  requirements, 
acted  honestly  in  the  matter  and  in  the  interest  of  the  district, 
an  investigation  of  many  transactions  would  liave  Lcen  require.' 
on  which  the  present  record  is  silent. 
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Prainage  comLdssioners  have  no   ,;ower  to  use  funds  appro- 
priated, levied  and  collected  for  a  certain  purpose  for  another 
and  different  imrpose,   (  Vandalia  Irains-ge  I'ist.  v  Hutc;  ins,  234 
ill.  31;     People  v  i..cI)ougal,  205  111.  636.)       A  drainage  district 
cannot  lawfu!^  incur  or  pay  indettedness  created  prior  to  the 
levjring  of  ^n  assessment  appropriating  laoney  for  such  purpose. 
(People  V  iirov/n,  253  111.  578;     Trainage  Oomrs.  v  Kinney,  233  111. 
67;     l.lartin  v  Union  Drainage  Diet.,  150  III.  App.  402.)      'e  think 
in  view  of  the  above  cited  cases  the  judgment  of  the   court  was  as 
favorable  to  appellant  as  the  law  waild  warrant.       It  is  not     a 
question  of  the  payment  "Of  money  by  a  treasurer  on  orders  that 
should  not  have  been  drawn  but  were  drawn  without  his  consent  or 
his  concurrence.       uost,  if  not  all,  of  the  orders  disallowed 
by  the  court  were  signed  by  appellant  as  oommissioner,  and    his 
signature  v/as  necessary  to  the  validity  of  the  order.     It  was 
an  unauthorized  appropriation  and  payment  of  the  funds  of  the 
district  for  v/hich  appellant  was  responsible  in  fact  as  well  as 
in  law.     It  is  apparent  that  by  some  error  $5.58  intended  to  be 
included  in  the  verdict  was  omitted.     There  is  some  ground  for 
arguing  that  some   other  small  sums  should  have  been  credited  ap- 
pellant.      Vi'e     ill  not  discuss  them  in  detail.       We  are  satis- 
fied that  everything  considered  the  verdict  was  not  too  large; 
therefore,  witlout  considering  the  cross  errOFS,  the  judgment 
is  affirmed. 

Affirmed. 
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STATE  OF  ILLINOIS,    i   .. 

SECOND  DISTRICT.  ( '''^"        I,  Chhistophkk  C.   Duffy,    Clerk  of   the    Appellate 

Court,  in  aud  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoin<»-  is  a  true  copy  of  the  ()i)iniou  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  m_y  ofiBce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 
seal  of  the  said  Appellate  Court,  at  Ottawa,  this  twentieth  day 
of  October,  in  the  year  of  our  Lord,  one  thousand  nine  hun- 
dred and  fifteen. 


Clerk  of  the  Appellate  Court. 
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208I.A.410 

AT  A  TERM  OF  THE  APPELIil^TE  COURT, 

i 

Beg-un  and  held  at  Ottawa,  on  Tuesday, |the  fourth  day  of  April, 

i 
in  the  year  of  our  Lord  one  thousanc|  nine  hundred  and  seventeen, 

within  and  for  the  Second  Districl  of  the  State  of  Illinoi??: 

Present--The  Hon.  DUANE  J.  CARNES,  Ifresiding  Justice, 

Hon.  DORRANCE  DIBELL,  |ustice. 

Son.  JOHN  M.  NIEHAUS,  JUustice. 

CHRISTOPHER  C.  DUFFY,/ Clerk . 

I 

-X       E.  M.  DAVIS,  Sheriff 

\  I 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

AUG  7  -  191^^    the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


aia  ao. 


rwoIIOl 


Gen.  No.  6441.  -g.  No.  31. 


Charles  J[<Vankel, 


208  T.A.  410 


appellant, 
«vs-  Appeal  from  Peoria, 

Mary  C.  Ashiaore, 

Appellee. 


Games,  P.  J. 

This  is  an  ap^jeal  ¥y  the  pLdntiff  from  a  jud^nifint 
for  the  defendant  in  a  suit  "brought  in  Septeniber,  1916,  on  a 
promissory  note. 

Mary  0.  '.shmore,  the  appellee,  in  August,  191- ,  re- 
sided.in  Peoria,  Illinois.   She  w- s  unmarried,  a  trained  nurse, 
and  owned  a  house  and  lot  in  that  county.   She  was  induced  by 
some  promoters  to  contract  for  sixty  shares  of  stock  in  Great 
Western  Casualty  Company,  which  was  represented  to  ier  as  an 
insuran.;e  compt-ny  organizing  to  do  business  in  the  state  of  1  Illi- 
nois, nd  to  execute  her  promissory  note,  payable  to  said  company , 
dated  August  9,  1910,  due  five  years  after  date,  for  the  jjEinBigit 
principal  sum  of  $900.  with  interest  at  five  per  cent,  and 
secure  the  saiue  by  a  mort^^age  on  naid  lot.   It  was  agreed  that 
the  note  and  security  would  not  be  sold  but  would  be  deposited 
with  the  insurance  department  of  tbe state  of  Illinois  as  a  part  of 
the  fund  required  to  authorize  the  incorporation  of  an  insurance 
company.   She  was  also  promised  that  part  of  the  stock  would  be 
sold  for  her  as  soon  as  the  comp  ny  was  incorporated  and  money 
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enough    realized  to  pay  the  whole  subscription.       Tliere  had 
at  yhat  tijue  been  filed    a  declaration  and  ^jroposed  charter  with 
proof  of  publication  for  the  organization  of  Great  Westrn  Casualty 
Company,  but  no  furt  cr  proceedings  appear  of  record  to  have  been 
taken;     therefore,  the    corporation  was  never  organized.       !Phe 
note  came  into  the  liands  of  Charles  Prankel,  appellani,  endorsed- 
"Great  Western  Casualty  Company,  C.W.Horn,  Greo.  V.'.  Ray*',  as  ap- 
pears by  the  pleadings,  but  when  offered  in  evidence   the  en- 
dorseiuents  had  b&en  filled  out  to  show  it  was  first  transferred 
to  the  Commercial  Fi  elity  CoLipany  by  Great  Western  Casualty 
Company  by  C.V,,Hom,  chairman  comrai  tiioners;     then  by  Commercial 
Pideltty  Company  by  G.W.Hom,  president,  to  C.W.Horn;   then    by 
C.W.  Horn  to  Geori;e     TJ.Ray,  and  by  George  W.  Eay  in  blank. 

Appellant  testified  tliat  he  bought  this  note  before 
due  for  $875.  paying  part  in  cash  and  part  in  check;     that  at  che 
time  of  purchase  he  did  not  know  appellee,  and  had  no  knowledge 
of  any  defense.       It  appeared  that  appellee  had  received  some 
shares  of  stock  in  the  Commercial  Fidelity  Company,  probably  of 
little  or  no  value;  which  she   supposed,  until  about  the  tijue  of 
this  srit,  was  the  stock  she  ws  to  get  under  her  contract,  and 
that  she  had  paid  three  or  four  installments  of  interest  on  the  note 
after  appellant  purchased  it,  but  it  does  not  appear  that  any  act 
of  hers  in  recognizing  the  note  in  any  way  influenced  its  purchase 
by  appellant,  or  that  he  was  misled  to  his  disadvantage  by  her 
acts  in  making  such  paynients.         He  filed  a  declaration  consist- 
ing of  one  count  declaring  on  the  note  and  its  assignment  to 
him,  with  appropriate  allegations  showing  him  to  be  the  leg  I 
owner,  and  the  coiimon  counts.       The  defendant  plead  with  the 
general  issue  a  plea  in  bar  tliat  the  Great  ,.estem  Oasuult;; 
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Company  did  not  endor'Jt  said  note,  and  the  jylaintifi  ma  not  a 
holder  in  due  course;  concluding  to  the  country;     imd  the  further 
plea  to  the  Game  effect,  adding  the  suhstance  of  the  facts  above 
stated  showing  tliat  the  consideration  had  failed;   concluding  with 
a  verification.       The  plaintiff  filed  a  similiter  to  the  first 
and  second  pleas,  and  a  replication  to  the  t  ird  alleging  tliat  the 
Great    Western  Casualty  Company,  payee  in  said  note,  did  endorse 
said  note,  and  the  pi  intiff  is  a  holder  of  the  liahie  in  due  course 
for  valuable  consideration  before  maturity  without  notice;     con- 
cluding to  the  xaizsijr    country,  to  which  replication    the  de- 
fendant filed  a  similiter;       Tlie  issues  so  fraij^d  were  submitted 
to  a  jury.       The  evidence  showed  the  facts  as  herebefore  stated 
without  conflict.       The  court  refused  a  peremptory  instruction 
offered  by  the  plaintiff,  and  at  the  instance  of  the  plaintiff 
instructed  the  jury  if  the  note  was  purcliased  by  and  assigned 
to  the   plaintiff  before  due  for  a  valuable  consideration  witliout 
notice  of  any  defense,  he  was  entitled  to  recover,  notwithstanding 
want  or  failure  of  consideration,  or  that  tliete  mi^ht  be  a  good 
defense  against  the  original  payee;     that  the  f;.  ct  that  tlie  Great 
Western  Casualty  Company    at  the  time  the  note  was  executed  was 
a  corporation  in  the  foriiiation  aad  was  never  completed  was  not  a 
complete  defense  if  the  dea.en£iant  knew  at  that  time  that    he 
corporation  was  not  in  existence.       And  at  the   instance  of  the 
defendant  that  the   lega^  title  to  the  note  uould  only  be  trans- 
ferred to  the  plaintiff,  or  liis  prior  endorsers,  by  the  authorized 
endorse;u6nt  of  the  payee,  and  the  equitable  title  could  only  be 
transferred     to  the  plaintiff,  or  his  lorior  endorsers,  oy  delivery 
of  said  note  made  by  the  payee;  and  if  the  payee.  Great      .estem 
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Casualty  Company,  never  completed  its  organization  it  could  liaye 
no  legally  elected  officers  and  would  "be  powerless  to  endorse  and 
deliver  the  note,  and  tiie  verdict  nhould  be  for  tin.  defendant. 
Tliere  "being  no  conflict  in  the  evidence,  this  last  instruction 
practically -directed  a  verdict  for  the  defendant,  w'dch  was  render- 
ed "by  the  jury,  and  judgment  entered  thereon. 

Appellant  assigns  fourteen  errors  here,  but  does  not 
include  among  them  errors  of  tLe  court  in  instructing  the  jury, 
and  does  not  in  his  brief  sug;ent  or  argue  tkE  any  such  error 
except  to  suggest  at  the  close  of  the  brief  in  sujiiming  up  his 
complaint,  axuong  other  t  ings,  that  the  court  erred   in  giving 
each  and  all  of  the  instructions  given  on  behalf  of  the  defendant". 

The  real  isoue  presented  by  the  pleadings  and  tried  was 
whether  the  payee  of  the  note  had  assigned  it.   It  is  assumed  by 
counsel  that  the  plaintiff  was  not  the  legal  owner  of  the  note 
unless  it  had  been  assigned  by  the  -gajee.     If  he  was  not  the 
legal  owner  he  could  not  recover  in  tl.is  action;  therefore,  the 
intjuiry  was  whether  the  imrported  assignment  by  tlie  pajree  was 
valid  and  effectual-   The  only  aathority  brought  to  our  attention 
by  counsel  for  either  side  on  that  question  is  a  certified  copy 
of  an  opinion  of  the  appellate  court  of  the  third  district  filed 
October  13,  19L3,  in  Pierik  v  Llueller,  Gen.No.  6408.   ;.e  do  not 
find  the  opinion  published,  but  it  was  certified  January  o7,  1917, 
from  which  we  assume  that  it  is  tl  e  final  opinion  of  that  court 
in  that  case.   The  court  there  holds  that  before  e.   corporation 
is  fully  organized  there  is  no  officer  authorized  to  assign  eid 
transfer  the  title  to  a  promi  sory  note  payable  to  the  cor]:5or nion. 
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and  that  a  note  so  attempted  to  be  assigned  is,  in  tlie  hands  of 
the  holder,  subject  to  all  the  defenses  available  against     the 
payee,  citing  authorities.       In  tlie  absence  of  other  authority 
we  are  inclined  to  follow  tliat  decision  without  attempting  to 
investigate  and  discus     theories  of  the  transfer  not  ..resented 
here  by  counsel.       Appellant  grounds  his  claim  on  an  alleged 
transfer  to  him  of  tlie  legal  title  to  the  note  by  endorsement 
by  the  payee.       We  are  of  the  opinion  that  he  did  not  in    tliat 
way  acquire  the  legal  title.     Failing  to  show  himself  the  owner 
of  such  title  he  could  not  recover;     therefore  the  jud.;iaentis 
affiriiieci. 

Affirmed* 
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STATE   OF  ILLINOIS,    ( 

SECOND  DISTRICT.  I"  ^''"        I,  CHRISTOPHER  C.  DuPFY,   Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this  ninth  day  of 

March,  in  the  year  of  our  Lord,  one  thousand  nine  hundred 

and  fifteen. 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Beg-un  and  held  at  Ottawa,  on  Tuesday,  the  foujfth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  seventeen 
within  and  for  the  Second  District  of  trfe  State  of  Illinois: 

Present--The  Hon.  DUANE  J.  CARNES,  Presiding  Justice. 
\|Ion.  DORRANCE  DIBELL,  Justic( 


HOn.  JOHN  M.  NIEHAUS,  Justict^fe 


CHRISTOPHER  C.  DUFFY 


,  Clerk/ 


BE  IT  REMEMBERED,  thai  afterwarjjs,  to-wit:  on 

AUr  7-  IQIT     the'opinioqi'of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,/ In  the  words  and  figures 
following,  to-wit: 
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Gen.  No.  6453. 

State  Bank  o:  Ecat  L'oline, 

&ppelle# 

VQ  A'-'peal  from  Rock  Island. 

lolino  Pressed  Stssl  Company 

acpellajit . 
Carnea  P.  J, 

The  appellee,  State  Bank  of  !i'aat  Koline,  hoi  ling  the 
judgment  note  of  the  a::p8llant,  ^^'oline  Pressed  St-^el  Company 
a  corporation,  caused  judgment  oy  confssaion  to  be  entered 
thereon  in  tsrin  tine  in  the  circuit  jourt  of  Pock  Island  oounty 
for  $5,353.33  which  incluied  ^-300   for  a.ttom9ya  feas   '"o^  entering 
up  the  judgxent?  Execution  issued  thereon.  At  "rhe  sar."  t?rm 
of  court  attorneya  for  the  defendant  entered  their  grr-cial 
appearance,  and  the  special  appearance  of  the  ief en iant  "for  the 
sole  u.';i  only  purpose  of  questioning  and  ohallengine  the  juria- 
diotion  of  the  court  over  the  person  of  -^he  said  lefeniant  to 
enter  said  judgment,  and  for  the  purpose  of  movin.c;  the  court  to 
withdraw  and  quash  the  naia  execution,  =^n:i  fcr  no  other  purpoae." 
T..sy  entered  the  motion,  la.d  assign  ca  reaoons  therefor  that 
it  appeared  from  the  record  and  proceedings  that  said  judgment 
is  void  for  want  of  jurisdiction  of  the  aoiart  over  the  person 
of  the  defendant,   and  said  execution  ie  void  because  it  ".ma 
issued  upon  a  void  judgment.  The  court  heard  and  overruled 
the  motion.  Both  the  record  proper  and  the  bill  of  execpticns 
show  that  the  iefendant  prayed  an  appeal  to  thia  court  only 
from  aaid  ruling  of  the  court  in  overruling  said  motion,  which 
was  allowed,  and  the  execution  o'- dared  stayed  -ending  sail  appeal. 
Appellant  filed  an  appeal  bond  reciting  an  a-^peal  from  '•he  judg- 
ment of  the  court  and  the  order  overruling  the  motion  to  9#t 
the  judgment  aside,  ani  claims  hsre  that  it  appealed  from  both 
the  judgment  and  the  order.  This  claim  cannot  be  sufstalned  in 
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view  of  the  foregoing  s  atement  as  to  the  record.  Th»  judgment 
of  the  '.rial  oourt  on  the  motion  is  the  question  before  us* 
The  general  rule  ia  that  a  motion  to  o  •&  or  set  aside  a  judgment 
that  haa  baen  oonfeased  under  a  warrant  of  attorney  in  a  oourt  of 
reoord  by  an  attprnpy  of  that  oourt  is  aidreseed  to  the  discra- 
tion and  the  equitable  powers  of  the  oourt.  (Moyses  v  Sobendorf,  £c 
338  111*  3iSj  Tyner  v  Neal  Institutes  Co.  185  111.  A.-^o,  551.) 
But  aounoel  yay  in  thsir  argument  that  the  motion  iid  not  invoke 
the  equitable  power  of  the  co\irt  in  any  way.  Their  theory,  as 
we  understand  it,  ie  that  the  judgment  waa  absolutely  void  because 
they  cl-.im  it  no*  v/here  appsars  in  the  oourt  proceeding,  which 
they  present  here  in  full,  that  the  court  rrot  jurisdiction  of  the 
defendant.  T'-.e  note  and  warrant  of  attorney  was  signed  "Moline 
Pressed  Steel  Co.  by  F.  A.  Lundahl,  Prea."  with  no  seal  attached 
An  affidavit  was  filed  with  the  declaration:  that  the  signature 
of  the  "defendant"  was  genuine.  There  was  no  effott  to  show 
in  the  trial  court  that  the  president  was  not  authorized  to  ex- 
ecute the  warrant  of  attorney,  and  no  claim  here  that  he  in 
fact  wae  not  so  authorized,  the   contention  is  tha.t  it  must 
have  affirr;iatively  a::-peared  in  the  trial  court  that  he  was  so 
authorized.  The  question  ie  settled  in  Snyder  Bros,  v  Bailey 
165  111.  447,   wliere  the  argun^ent  was  that  the  proofs  muet  show 
not  only  that  the  w  rrants  of  attorney  were  executed  by  officers  of  ± 
the  company,  but  c.leo  the  authority  of  such  officers;  and  this 
position  was  denied  and  Uatzenbaugh  v  Doyle  15G  111.  331  wae 
held  not  to  bo  authority  for  such  rule.  On  the  reoord  mads  the 
court  prima  faoie  had  jurisdiction  of  the  iefeniant.  No  fact 
was  presented  on  the  motion  to  set  aside  the  judgment  showing 
want  of  such  jurisdiction;  therefore  the  court  properly  overruled 
the  motion. 

The  warrant  of  attorney  authorized  the  judgment  confessed 
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to  include  "attorneys  fees  to  the  full  amount  allowed  "by  law", 
Ths  court  haard  proof  that  ^bOO  was  a  reasonable  fee.  Appellant 
oomplalne  t>.&,t  on  the  luoe  of  the  prooeedlnga  the  judgment  oould 
not  include  that  sum  for  attorneys  feea).  that  the  language  in 
the  warrant  of  attorney  oould  not  be  construed  to  .Tarrant 
any  attorneys  fee,  and  if  it  be  oonatrued  to  -varrant  a  reasonable 
fee,  we  should  take  notioe  that  the  fee  allowed  v.-aa  unreaeonable. 
The  court  below  was  not  asked  to  moiify  the  juigraent  to  exclude 
this  fee,  or  any  part  thereof.  Evl  ienoe  \ro.a   introduced  ^hsn 
the  judgment  waa  entered  to  the  effect  that  that  fee  was  rsaaon- 
able.   The  derenlant  aesxjning  that  it  wp*s  net  in  court  for  any 
pur  oae  except  to  ast  aside  the  juigtrsnt,  m^ide  no  effort  to 
oorrsct  this  matter  liher,e»  and  should  not  be  heard  here  to 
ooaplain  of  that  action  of  the  court. 

Appellant  objects  that  the  oogfaovlt  ^vaa  broader  than  the 
warrant  in  otipulating  that  no  writ  of  error  or  aopeal  shall 
be  prosGouted  from  a  judgment,  and  no  bill  in  equity  shall  be 
filed  to  intarfere  with  the  operation  of  the  judgment.  No 
euch  point  was  made  in  the  court  below,  and  the  objection  ioea 
not  go  to  the  merits;  therefore,  lor  reasons  stated  above,  that 
objection  cannot  prevail. 

The  judgment  and  order  of  the  court  in  refusing  the  defendant's 
motion  to  set  aside  said  judgment  and  quaaii  said  execution 
is  affirmed* 

Affirmed* 
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STATE   OF  ILLINOIS,    } 

SECOND  DISTRICT.  ('  ^^"        I,  CHRISTOPHER  C.  DuPPY,    Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereop,  I  hereunto  set  my  band  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this  ninth  day  of 

March,  in  the  year  of  our  Lord,  one  thousand  nine  hundred 

and  fifteen. 


Clerk  of  the  Appellate  Court, 


t?  ^ 


2CC  '  •    '  a^ 

AT  A  TERM  OF  THE  APPELlAe  COURT, 

Beg-un  and  held  at  Ottawa,  on  Tuesday,  khe    fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousandpine  hundred  and  seventeen, 

within  "and  for  the  Second  District^of  the  State  of  Illinois: 

f 

Present--The   Hon.    DUANE   J.    CARNES,    Pipsiding-   Justice. 

Hon.    DORRANCE   DIBELL,    Jilstice. 

Hon.    JOHN   M.    NIEHAUS,    J^istice. 

f 

CHRISTOPHER  C.  DUFFY,  (flerk. 
E.  M.  DAVIS,  Sheriff.  i 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

AUG  7"  1917       th^  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following-,  to-wit: 
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Reinforced  Concrete  Pipe  Coi^ipany, 
et  al, 

Beienuants  in  error, 

-vs-  Error  to  Kankakee. 

City  of  Momence, 

Plaintiff  in  error. 


Dibell,  J. 

On  February  6,  1911,  Menning  and  Vineyard,  ijartners, 
entered  into  a  contract  with  the  city  of  kOiuence  to  conctruGt     a 
sewer  system  for  said  city  in  accordance  with  certain  plans 
and  specifications,  under  an  ordinance  therefor,  enacted  by  the 
city.  They  rtxYQ  bond  and  entered  upon  the   .performance  of 

the  contract,  and,  after  doing  a  part  of  the  work  and  receiving 
part  of  the  payment  therefor,  and  after  obtaining  mtiterial  for  tlie 
work  from  v  rions  material  laen,  they  abandoned  tlie  work  on 
November  23,  1911.       The  city  did  not  proceed  against  t':e  bond 
nor  did  it  advertise  for  bids  for  the  completion    f  the  work, 
although  much  more  than  $500.  v«)rth  of  work  re.ur.ined  to  be  done, 
(  section  74  of  the  Local  Improvei^ient  act)  but  the  city  completed 
the  work  itself.       Certain  firiiis  and   corporations,  which    had 
furnished  material  to  the  contractors,  began  this  suit  for  a  lien 
upon  the  money,  bonds  or  warrants,  under  section  C3  of  the  4c t  of 
1903  relating  to  Mechanics'  Liens.       Other  ,jarties  who    had  fur- 
nished m  terial,  filed  intervening  ijetitions.       Tlie  cause   was  re- 
ferred to  the  master  in  chancery,  who  took  the  evidence  c-iid  re- 
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ported  the  Heme,  with  lis  conclusions  laTorable   to  the-  m  taial 
men.       Objections  thereto  by  the  city  were  overruled  and  stood 
as  exceptions  hefore   the   court,  .;nd  tlere  was  a  hearing  and    a 
decree  in  fevor  of  the  material  men.       The   anount  found  to  be  in 
the  hands  of  the'^city  suhjeot  to  these   liens  was  less  than    the 
amount  of  the  liens.       Thereupon  the  lienors  agrees  to  scale 
down  the  aiiount  of  their  claims  proportionately  so  as  to    bring 
the  tcfel  within  the  sum  for  which  the  city  was  chirgeable;    and 
this  was  done.       They    Iso  waived  all  question  of  priority  of 
lien  as  among  themselves.       They  were  given  liens  by  the  decree 
to  the  extent  of  the  fund  rauaining  in  the  hands  of  the  city 
subject  to  lien.        The  city  prosecutes  t]  is  writ  of  error 
to  review  oaid  decree. 

I    In  ascertaining  the  total  contr  ct  price  for  which  tlie  city 
was  liable  the  court     added  to  the  original  contr  ct  price  $5,500. 
which  the  board  of  local  improveLiOnts  had  allowed  to  Henning  5: 
Vineyard  on  account  of  extra  excavation  of  rock.       Tlie  city  con- 
tends that  this  allowance  by  the  board  cf  local  invproveiiients  was 
unlawfal  and  should  not  be  cl-arged  against  the  city  or  added  to 
the  contract  price,  because  t  e  contractors  were  bound  to  do  t'le 
work  for  the  contract  price.       TIuo  is  a  j.iaQppi'chcaoiipTT..       In 
the  instructions  to  bid. :rs  the  city  stated  the  rook  excavation 
at  3,j00  yards,  and,  as  to  this  and  other  matters,  stated  thrt 
these  qiiot  tions  were  approxim.  te  only  and  tljat  the  boarc"   of  local 
improvements  reserved  the  rip;ht  to  increase  or  decrease  the  same 
as  might  he  deemed  necessary.       In  the  hid  Henning  &  Yineyard, 
wMch  was  accepted  and  upon   v  ich  the  contract  was  h-sed,     they 
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"bid  for  extra  excavation  $1«50  per  cubio  y  rd,  r* 
trr"  plyiinly  ""Tili'rfiiTlgtT^^     "hy  t'm   fYiTiitrti^irt  The  proof  slowed 

that  micli  eitra  rock  was  encountered  and  that  it  was  hard    and 
flinty,     nd  that  th^re  were  4,700  cubic  yards  of  rock  excavated 
by  the  contractors  in  addition  to  the  3,500  yards  named  in  the 
instructions  to  bidders.       Henning  ^  Vineyard  applied  to  the 
board  of  looal  ii^rovei.ients  for  an  allowance  therefor,  and  the 
city  engineer  made  an  estimate  of  t'  is  extra  excavation  of  rock 
and  certified  to  the  board,  that  Henning  &  Vineyard  wer^    entitled 
to  $5,250.  for  3,500  cubic  yards  of  rock  at  $1,50  per  cubic  yard, 
to  $150,   for  change  in  construction  of  traps,  and  to  $100*  for 
hauling'  dirt,  a  total  of  $5,500,  :  nd  a  meeting  of  the  board  v/.:s 
held  and  it  allowed  $5,500  to  Henning  ob  Vineyard  for  ;5aid  extras, 
and  the    .roof  oho  wo  th.  t  the   city  afterwards  paid  it»         it  is 
clear,  therefore,  that  this  p  yment  for  extras  was  within  the 
express  provisions  of  the  contract  and  was  lawful  .nd  should 
therefore  ue  added  to  the  origincQ.  contract  price.      But  if  this 
is  incorrect,  and  if  it  was  unlawful  for  the  city  to  pay    said 
$5,500,  the  result  is  the  saie  as  far  as  these  Honors  are  con- 
cerned, for  in  that  view  of  the  case  the  uity  unlawfully  p.?.id  out 

this  $5,500,  and  that  payment  is  to  be  disregarded  in  estimeiting 

had 
how  much  the  city  should  have /on  l^and    out  of  which  lienors  oould 

be  paid. 

It  is  contended  by  the  city  tlitit,  even  if  ths     aid 

$5,500  should  be  added  to  the  original  contract     price  as  to  all 

ot  er  lienors,  the  Streator  Clay  Mf^.Company,  the  largest  lien 

creditor,  is  estopped  from  h  ving  the  benefit  of  tLat  sum.       On 
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October  6,  1911,  !i?he  Gomiercial  Bank  of  Evansville,  Indiana, 
addressed  a  letter  to  Heniiing  ^  Vineyard,  in  wi  ich  it  said  that 
if  the   cityshoulu  .illow  tJie  contractors  roacoiialile  coLipennation 
for  excavating  said  extra  rock,  the  bank  would  advance  the  con- 
tractors the  money  necessary  to  complete  the  sewer  system.       On 
the  reverse  side  of  this  letter  the  Streator  Clay  Mfig.  Coxapany 
made  an  endorsement  to  the  effect  that  if  tl  is  propositicm    was 
accepted  by  the  city, that  cojiipany  would  allow  any  money  thereafter 
advanced  by  eaid  bank  for  this  job  to  be  paid  in  full  b  fore  its 
bill  for  material  was  paid.       One  of  the  contractors  s-owed  tids 
document   to  the  board  of  local  improvememts  befoie  they  allowed 
the  bill  for  $5,500.  for  extra  rock  excavation.       Tlie  proof 
showed  that  the  bank  did  thereafter  fdvance  some  money,  which  ;  ad 
not  been  paid  when  the  evidence  was  taken..       It  was  not  S'Own 
that  ^;.he  board  allowed  :  aid  bill  of  $5,500  because  of  ^aid  letter 
and  endorneii^ent  by  the  Streator  Clay  Llfg.   Company,  nor  that  that 
had  any  influence  in  bringing  about  that  result.       it  seems  clear 
from  the  proceedings  of  the  board  and  the  proof,   tat  it  was  al- 
lowed because  the  contract  provided  for  it  and  because  tie  city 
engineer  certified  that  the  contrp.ctors  wer^    entitled  to  it# 
Besides,  the   city  is  not  harmed  and  the  bank  is  not  complaining. 
We  find  no  error  in  the  decree  in  this  respect. 

Before  Henning  &.  Vineyiird  luit  the  work  there  had  been 
i  sued  to  them  in  vouchers  v3528 ,  rnd  the  master  and  the   court 
held  that  these  were  not  properly  issued  and  that  the   city  should 
be  treated  as  if  it  still  had  that  fund  on  hand.       The  statute 
authorized  vouchers  to  be  issued  under  certain  circumstances 
payable  only  out  of  the  firt^t  installment  of  the  assessment 
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levied  for  the  improvement ,  audi  then  only  in  sums  of  $100.  os 
a    multiple  thereof.       These   vouchers  were  not  made  payable     out 
of  the  first  installment,  but  out  of  later  installments,  and  they 
were  not  in  sums  of  $100,  or  multiple  thcr  of,  end  in  other  re- 
spects they  did  not  conform  to  the  statiitory  provisions  con- 
cerning such  vouchers.       In  Kational  Bank  v  City  of  ^Igin,  136 
111.  App.  41)3,  in  a  similar  case,  we  held  that  the  issue  oi  such 
vouchers  was  unlawful,  and  Uat  in  a  case  similar  to  this  the 
amount  thereof  should  be  treated  as  if  still  in  the  hards  of  the 

•s 

city*       Practically  the   sauie  conclusion  was  reached  in  Terre 
Haate  Vitrified  Brick  Co.,  v  ^lontgokisry  County  Loan  uj  Trust  Co., 
163  111.    '.pp.  441,  and  we   consider   that  the  question  has    hr^en 
conclusively  so  decided  ib  Alexand-r  Lumber  Co.,  v  P.  rmer  City, 
272  111.  264.       But  it  is  argued  that  if  this  conclusidin  in  true 
in  the  main,  still  it  is   incorrect  as  to  one  vouolior  for  5>392, 
which  was    jaid  by  the  city  on  July  30,  19l:i.       This  i7£i3rment  ,if 
so  made,  was  after  nearly  all  the  notices  of  ilechanics'   Liens  had 
been  served.       "fe  do  not  find  that  this  point  was  raised  before  the 
master  or  the  court  below,  and  therefore  i ..  was  not  saved. 

It  is  argued  that  t.  ere  is  no  proof  in  t' is  record  that 
the  special  assessment  for  this  Liiprovement  load  ever  been  i;onfirmed 
by  the  county  court.       The  ..aster  found  that  it  had  been  oo.tiirmed. 
The  vouchers  and  the  improve inent  bonus  in  evicence,  anu  executed 
by  proper  officers  of  the  city^     each  recite  tliat   i-he  assessment 
roll  had  been  confinued  by  the   ooimty  jourt  on  October  4,  1910. 
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It  is  contended  that  as  bonds  were  to  be  issued  against  the 
several  installments,  payable  therefrom,  therefore  there  should 
h  Te  been  no  money  decree  against  the  city.       The   anr-wer  to  this 
is  tliat  i;he   ;;roof  showed  that  the   city  had  sold  all  these  '  onds. 
The   statute  gives  a  lien    on  tlie  Lioney,  .  nd   the  money  is,  or 
should  be,  in  the  hands  of  the  city.       Alexander  Lumber  Co,  v 
Parmer  City,  supra,  is  conclusive  on  tJiis  question,  and  also  on 
the  further  contention  of  the  city  that  it  should  not  be  clip.rged 
with  inter(:st  in  the  decree.       There  are  soLie  other  juinor  con- 
tentions b     the  city,  of  w  ich  we    think  it  sufficient  to  say  that 
we  do  not  regard  them  ae   si.ist?.ined  by  the  record. 

Of  several  of  the  liiatters  we  have  abi^e  discussed,  we  should 
say  that  we  do  not  find  that  they  were  properly  taised  by  ob- 
jections before  the  master,  or  by  exceptions  before  the     circuit 
court,       live  find  no  reversible  error  in  the  record,  and  the 
judgment  is  therefore  affirii.ed. 
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STATE   OF  ILLINOIS,    |  _ 

SECOND  DISTRICT.  ( ''^"        I.  Christophkr  C.   Dufpy,   Clerk  of  the    Appellate 

Court,  in  aud  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  oijiuion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  ofiBce. 

In  Testimony  Whereof,  I  hereunto  set  ray  bund  and  affix  the 
seal  of  the  said  Appellate  Court,  at  Ottawa,  this  twentieth  day 
of  October,  in  the  year  of  our  Lord,  one  thousand  nine  hun- 
dred and  fifteen. 


Clerk  of  the  Appellate  Court. 


•ifiLiJ  /jisS  baa 
I  Ail),  jjiu,  fj.n.ii  Y  lii  i8«  cxtouoi9d  1  /loajiaiiT/  yhomitesT  jif 
•niu  LuceuoriJ  oao  fbioJ  too  if  'tiioy 
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208  I,A.  430 

AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  foilrth  day  of  April, 

in  the  year  of  our  Lord  one  thousand  nine  hfundred  and  seventeen 

/ 
within  and  for  the  Second  District  of  tiie  State  of  Illinois: 

.< 

Present --The  Hon.  DUANE  J.  CARNES,  Presiding  Justice. 

Hon.  DORRANCE  DIBELL,  Justice. 

Hon.  JOHN  M.  NIEHAUS,  Justice. 

CHRISTOPHER  C.  DUFFY,  Clerfe. 
E.  m\  DAVIS,  Sheriff.     '' 
\ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

AUG  'i' '  '"        \the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


6428.  21, 


«^^^^*\p,,Uee.      208I„A.  430 

-vs,  Api«al    from    feoria. 

John  R.  Po7/ers, 

appellant. 


Dibell,  J. 

On  January  24,  1916,  Clara  Birkel  brought  tUs  suit 
againr^t  iohn  R.  Powers  fot  breacli  of  prondse  of  luan-iage  and 
filed  an  appropriate  declaration,  to  wLich  tlie  aefeiiant  pliaded 
the  general  issue.      Afterwards,  by  leave  of  oourt,  plaintiff 
filed  the  comiiion  counts  m  assumpsit,  and  a  co|)y  of  an  account 
sued  on.       It  was     stipulated  that  the  general  issue  should  stand 
to  the  additional  counts.       The   cause  w  s  tried  by  a  jury  and 
plaintiff  had  a  verdict  and  a  judgment  for  $10,000,  and  defendant 
appeals. 

It  is  argued  that  under  the  evidence  plaintiff  was  not 
entitled  to  recover.       The  evidence  she  introduced  tended     to 
establish  the  following  facts.         laintiff  was  the  daughter  of  a 
gardner  whose  home  and  premises  were  somewhere  on  the  outskirts  of 
the  city  of  Peoria.       She  lived  at  1  ome  with  her  parents.       V^lien 
she  was  between  twenty  and  tv/enty-one  years  of  age  she  first    iiet 
defendant.       He  was  a  saloon  kee|.er,  ran  a  chop  house,  and  owned 
and  traveled  about  the  country  with  race  horc^es  and  v/as  well  to  do. 
He  was  then    bout  fifty-one  years  of  age  and  was  either  then  living 
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with  his  tj  ird  wife,  or  divorce  ijroceedings  by  her  were  then 
pending  against  bim.       Defendant  drove  fine  horses  and  took 
plaintiff  for  tides,  and  took  her  to  theatres,  moviiig  picture 
shows,  i-nd  other  entertainments,        Ahout  six  months  after  their 
first  acquaintance,  he  seduced  her    nd  thereafter  took  her  to  a 
house  of  ill- fame  and  had  intercourse  with  her  there,  and  there- 
after frequently  took  her  in  the  evening  to  the  rooms  he  occupied 
in  a  hotel  and  often  liad  intercourse  with  her  thre;       He  fre- 
quently came  to  her  home  in  a  cah  at  two  or  three  w&    o'clock  in 
the  morning',     runk,  >  nd  at  his  request  she  went  to  his  rooms 
rnd  stayed  with  him  two  or  three  days  to  sober  him  up*      During  t  ic 
time     is  third  wife  procured  a  divorce  from  him«      After  several 
years  of  these  relations  plaintifi's  mother  died  and  the    roof 
implies  that  thereby  her  home  was  broken  up  and  her  father  went 
elsewhere  to  live.       Thereupon,  upon  aefendant's  su^^stion, 
rooms  were  rented  for  them  in  some  apartment  house  and  she  removed 
to  that  place  part  of  the  furniture  .,rom  her  home  and  defenuant 
removed  there  furniture  which  he  had  and  they  legan  living  there 
together  in  the  autumn  of     1903  and  they  so  lived  till  Janurry, 
1916,  over  twelve  years.       She  did  all  the  house  wcrk,  cooked  thc 
food,  scrubbed  the  floors  and  perfonned  all  othet  like  menial  oc- 
cupations without  any  servant;  and  also  was  defendant's  mistress 
except  during  the  last  three  years  of  that  !  ime .       He  furnished 
her  weekly  a  certain  sum  to  run  the  rouse.       She  bought     the 
provis  ons  and  bought  table  and  bed  linen  and  carpets  and  the  like 
whenever  they  needed  to  be  replenished.         She  had  inherited  seme 
some   property  from  her  ]x;irents,  her  father  having  died  a  year 
after  her  mother,  and  defendant  did  not  fiirnish  her  enough  to  p.y 
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the  "bills,  and  by  his  direction  plaintiff  used  her  own  money 
often  upon  his  repeated  xBquBst    promise  that  lie  would  make  it 
good  to  her.        He  frequently  went  away  with  his  r  ce     orses  and 
was  gone  from  one  to  four  weeks,  and  left  her  with  an  insufficient 
supply  of  money  and  alie  used  her  own  fu  ids  to  make  up  what  was 
needed.       At  one  time  he  was  t.  ken  seriously  ill  at  Detroit  and  was 
placed  in  a  hospital  and  he  telegraphed  for  bet  to  come  and  she  went 
and  stayed  in  th^  vicinity  of  the  hospital  several  weeks  until  he 
was  pronounced  out     of  clanger,  when  she  returned  home.      \7hen  he 
was  able  to  travel  he  sent  for  her  again  and  she  brought  him  home 
to  Peoria  and  acted  as  his  nurse  during  the  journey.      At  another 
time  kCE  he  met  with  a  serious  street  car  ;  ccident  and  had 
several  broken  bones.       He  refused  to  be  taken  to  a  hospital  be- 
cause he  wished  to  be  nursed  and  cared  for  by  plaintiff  in  his  own 
apnrtments.      Ata  nother  time  he  liad  a  serious  rupture  of  the 
testicles,  and  she  nursed    him  though  quite  a  lon^  illness  and 
attended  to  his  wounds  herself.      '^en  he  returned  from  Detroit, 
he  had  a    serious  and  offensive  wound ,  and  she  imrsed  him  and 
dressed  the  wound  ■  erself  for  a  long  time.       She  testified    that 
many  times  during  these  years  marriage  was  discussed  between  them 
and  that  he  often  promised  to  marry  bet*  and  that  slie   assented, 
but  he  continually  postponed  the  marriage.  She  testified  tliat 

she  often  aslad  him  to  marry  her  and  that  he  never  refused  to  do 
so  until  January,  1916,  just  before  this  suit  was  begun.      At  one 
time  she  told  him  t'  at  she  was  going  to  leave  him    nd  go  to  i.er 

sister's  as  she  did  not  like  to  live  any  longer  with  him  in  that 

by 
unlawful  relation,  and  in  reply  he  begged  her  to  ntiok  n  him  and 

said  that  he  v/ould  marry  her.       Towards  the  close   of  tlds  period 
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he  bdcaiiie  involved  with  a  married  woman,  named  Levinson,  and  was 
sued  by  her  liusband,  and  he  then  promised  plaintiff  that  he  would 
marry  her  as  soon  as  he  got  rid    f  the  Levinson  womi^n,  or    got 
that  case  settled,  and  that  case  was  settled  about  stkfxxiiat  ofx 
the  first  of  January,  1916,  by  his  paying  to  Llrs.  Levinson  $2,500, 
which  he  oaid  he  loaned  to  her  to  enable  lier  to  g-et  a  divorce,  and 
the  inference  from  his  testimony  is  that  she  p  id  it  to  her  husband. 
Appellee  was  corroborated  by      witness  as  to  two  of  these  prmiges 
to  marry.       She  also  proved  that  when  away  from  her  defenant  wrote 
her  m. ny  letters  and  that    about  tliree  years  before  the  rupture 
between  them  he  caused  her  to  produce  those  letters  and  examined 
them  and  told  her  to  bum  them  all,  and  she  did  so.       She  had, 
however,  kept  picture  postal  cards  which  he  had  written  her    while 
absent,  and  these  were  in  evidence.       She  testified  that  nhe  stayed 
with  the  defendant  because  she  loved  him  and  he  loved  her.     E^-rly 
in  January,  1916,  defendant  left  the  rooms  ajcfciHgaHxiixingxifclic 
occupied  by  himself  and  plaintiff,  and  refused  to  live  with  her 
longer,  and  began  living  with  Mrs.  Levinson,  and  was  liviiig  with 
her  and  not  married  to  her  when  this  cause  was  tried  about  nine 
months  later* 

Defendant  practically  admitted  the  seduction  and  the 
subsequent  illicit  relations  with  plaintiff,  but  claimed  tliat 
this  began  at  his  first  interview  v/ith  plaintiff.       He  adjuitted 
that  they  lived  together  for  many  years,  and  that  she  was    his 
mistress.      He  claimed  that  he  p;  id  enough  to  discharge  the  bills. 
He  denied  that  he  had  ever  promised  to  Ljarry  plaintifi  and  denied 
that  marriage  had  ever  been  mentioned  between  them  until    about 
the     lose  of  t:  eir  living  together,  and  said  that  s-ie  then  asiced 
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him  to  m  rry  her,  and  he  refused,  and  left  her.       Some  of  the 
incidents  of  tlieir  life  together  he  stated  difiereiitly  from  the 
testimony    introducec   lay  the  xjlaintiff. 

This,  therefore,  presented  a  question  for  tlie  gury  to 
decide.       Not  only  was  she  corrohorated  by  he/  nieoe,  Letty  Wilson, 
formerly  Letty  Birkel,  who  lived  with  her  aunt,  the  plaintiff, 
in  these  apartmenjts,  until  she  was  married  to  Wilson,  but  it  was 
also  natural  far  thet  plaintiff  should  seek  to  have  defendant  marry 
her.       She  would  naturally  be  induced  to  seek  a  marriage  with 
him,  both  because  of  her  affection  for  him,  which  was  Kianifested 
in  many  ways,  and  also  to  relieve  herself  from  tlie  odium  of  living 
with  him  as  a  mistress,  and  also  that  slie  might  liave  the  benefit 
of  his  proi^erty  and  of  his  support.       \7hile  defendant  was  satis- 
tiwi  with  plaintiff  he  would  be  likely  to  promise  m  rriage. 
We  regard  it  as  clear  that  the   jury  were  warranted  in  finding 
that  defendant  frequently  promised  to  m  rry  the  plaintiff.       It 
is  not  denied,  but  admitted,  that  if  tiiere  wesesuch  promises, 
they  were  broken. 

Defendant  argues  that  the  damag,es  are  excessive.      His 
own  estimate  of  his  property  places  its  v  lue  at  nearly  $40,000. 
She  had  devoted  to  defendant's  service  the  best  years  of  her  life. 
She  had  nursed  him  and  personally  attended  him  in    serious  bodily 
illness.       It  is  held  in  Richmond  v  Roberts,  98  111.  472,  that 
all  the  facts  and  circumstances  existing  between  the  parties 
before  and  after  the  time  when  the  alleged  marriage  contract  was 
entered  into  are  proper  evidence  for  the  consideration  of  the 
jury  where  the  engagement  is  denied.  Evidence  of    this 
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character  in  such  a  case   is  strongly  supported  by  what  was  said 
hy  the   appellate  court,  fourth  district,  tiirough  Lir.Justice  Tuncan,  in 
JVitzingcr  v  Ahrens,  151  111,  App.  396.      We  are  of  opinion  that 
it  is  inevitable     that  plaintiff's  unselfish  devotion  to  aeiendant 
for    so  Diany  of  the  best  years  of  ;  er  life  would  naturally    and 
necessarily  influence  tlie  jury  in  fixing  the  auount  of  damages,  and 
TOuld  be  likely  to  have  such  influence  upon  any  other  jury.       We 
would  not  be  warranted  in  disturbing  the  verdict  on  I  he     ground 
that  the  damages  are  excessive. 

Defendant  claims  that  there  were  errors  in  the  admission 
of  this  testimony.       The  admission  of  what  pi:  intif:  paid  out 
of  her  ovm  funds  for  household  expenses  and  what  he  did  not  pay, 
was  originally  introduced  under  the  comoion  counts  in  assumpsit. 
At  the  close  of  all  the  evid  nee  the  court  held  that  this  evidence 
was  only  competent  as  tending  to  show  and  illustrate  the  relations 
between  the  parties.       Plaintiff  then  withdrew  the  coLMOn  counts 
I  nd  the  court  then  permitted  that  evidence  to  stand  for  that  purpose 
only,  and  we  approve  that  ruling. 

Plaintiff  seriously  contends  that  on  the  re-cross  examination 
of  the  witness,  John  UcAllister,  plaintiff  was  permitted  to  prote 
an  attempt  by  defendant  to  effect  a  compromise,  and  it  is  contended 
that  this  was  error,      Plaintiff's  counsel  did  ask  questions  on 
that  re-direct  examination  which  were  improper,  but  the  court 
sustained  objections  thereto.       The  court  permitted  only  one 
question  to  be  ansv/ered.       It  was  as  follows:  "^,  Did  you  or  not, 
in  company  with  George  Lyons,  after  this  suit  was  brought  and 
after  I.'.r.  Powers  had  left  No.  521  Llain  Street,  go  up  to  the  apart- 
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"ment  where  L'iss  Birkel  was  staying-  at  tliat  oime  for  the  xmrpose 
of  trying  to  get  her,  in  the  interest  of  .r. Powers,  to  drop  this 
suit?*  The   court  overruled  an  objection  to  that  and  the  answer 
was  "Yes."   Counsel  for  defendant  had  sharply  crosB  examined 
this  witness  to  show  that  he  was  unfriendly  to  defendant  and  }iad 
"been  for  a  lon^-  time,  and  the  object  of  this  question  was  to  sliow 
that  he  had  a  friendly  feeling  for  defendant  at  the  time  in  question 
and  that  he  went  to  plaintiff  to  try  to  get  her  in  tl  e  interest  of 
defendant  to  drop  the  suit.   He  was  not  asked  if  he  vront  there  by 
authority  of  the  defendant  nor  what  he  said  to  plaintiff,  nor 
did  he  so  testify,  and  therefore  he  did  not  show  any  effort  by  de- 
fendant to  compromise.   The  question  was  proper  after  the  cross 
examination,  which  is  mach  abbreviated  in  the  abstract* 

Defendant  coaiplains  tliat  he  was  much  prejudiced  by 
questions  and  answers  about  his  former  wives  and  about  the  Levin- 
son  woman.   Questions  vrcre  .out  to  him  about  his  foniier  wives  which 
were  improper,  but  the  court  austained  objections  to  them.   He 
testified  in  chief  in  his  own  behalf  that  he  liad  had  three  wive^; 
that  he  had  intercourse  with  laintiff  while  he  was  itill  living 
with  his  third  wife,  and  that  she  got  a  divorce  from  hiia,  ..Tiile 
some  objections  were  made  to  questions  put  to  him  concerning  the 
Levinson  woman,  yet  his  relations  with  her  wer  also  revealed  in 
evidence  which  he  gave  without  any  objection  by  his  oounai. 
Counsel  for  plaintiff  in  an  address  to  the  jury  spoke  of  defendant 
as  a  monster.  The   court  sustained  .in  objection  to  this  statement, 
and  counsel  then  without  objection,  submitted  to  ti.e  jury  that  the 
evidence  showed  the  defendant's  conduct  was  monstrous.   V/e  do  not 
think  this  language  was  unfair  in  view  of  the  admitted  facts  in  the 
case.  -7- 


oXirrioTft^ixroo  9iiT?      "?*i08 

aew  xioiufc  «  ami  it  '^sioi  s  -rol  Jiderf 

T^cf  QT9if*  itiTow  arf  ii  bmiBB  icm  asw  eH      ^iJiira  Bdi  qpib  oi  iffsbai^'Bb 

tort  ,ll:;*flislfl[  o*  hisa  «d  tsdw  "XOfr  ;JxwLA(^iab  eii;t  l:o  -^itxiorfJirB 

',o!tlo  \a^  modn  ion  bib  9d  BiQ'i9'iadi  i)iiB  ,^^1^8ei  oe  Qd  bib 

.  ■■••T^Bd'B  gifd  si  i)©iBlv*idrf0  dosna.  ei  4»ixfw  ^xioilsiilinsxs 

;f9vfw  9D-rrf;}  t"  ■^-  '  3'^  larfd  11^..    .    >     ..     jI  "ielrfo  iii  feallitsod 
^fflvll  :''''r+     -  jIMw  ilUai&lu  Aii^  ^^nssovi^iai  bzd  ed  iRdi 

fiixifl^     ,...  .  ucvi'i  901-oTib  a  id'g  min  iBdi  boA  ,e1iw  biidt  eid  dtiw 
Bd'i  •^hn^omt  sbIh  a^i  isq  sftoii^gpirp  o#  b^ml  ^qw  sjD[oi;to9(;cfo  amos 

u' ' 

,Jmmjov  Bid  ^rf  xrcito»r,      "•''"'■  ^'''■^<'^'^-  -^^s^  ^  i{pi4w  ooflgBiya 
-^■^    '■  "^o  02l<Kf»  ^jxtJi;   9xfi  o  .....  ....  ^ii;fa(BXg  •fol  Ige.TjjoO 

^  ■■'   '^d  iiai;fost<fo  .'X.,     ....... ..vSijs  ^^jjoo  ©xS!       ,i3^R'-"f^'         es 

"  o;t  b'dtihidiSQ  ,x!K)i^-£»^(fo  Jxjo.d^^ivjueit  i^  ■-— ^' .^-^ 
.  •  .ju  ^. ..  u  .sneat  atjw .  ;^  oixt}n«o . a*  intbaQ't  Qb  Qdi  b aworfe  eoaeb  xve 

-Y-  .98£50 


Complaint  is  made  of  the  refusal  ]^y  the  court  of  certain 
instructions  requ  sted  by  the  uefendant,       Hie  instructions  are 
not  numbered,  either  in  the  record  or  in  the  abstract,  and  for 
that  reason  it  is  difficult  to  distinguisli  and  to  discuss  them. 
Tlie   court  gave  many  instructions  requested  "by  defendant.       Tlie 
first  instruction,  in  the  order  of  tlie  instructions  /efuoed, 
undertook  to  direct  a  verdict  where  the  circuiistances  recited 
should  have  been  left  to  the  determination  of  tlie  jury.       Other 
of  the  refused  instructions  were  incorrect,  and  still  others  were 
sufficiently  embodied  in  those  that  were  given.       V/e  find    no 
reversible  error  in  tliat  regard. 

It  is  contended  that  the  court  should  have  granted  a  new 
trial  because  of  newlj^  discovered  evidence  shov/n  by  tlie  affidavit 
of  Wilson,  the  husband  of  appellee's  niece.       She  had  testified 
to  hearing  two  promis  s  of  marriage  by  defendant  to  plaintiff 
and  the  last  of  these  she  placed  on  the  night  before  Christmas, 
1915.       The  affidavit  Ef    by  her  husband,  who  was  not     living 
with  his  wife  at  the  time     he  made  the  affidavit,  was  that  in  the 
last  part  of  1915  he  and  his  wife  were  living  together  in  Iec:tur, 
Illinois,  and  th^at  he  knows  that     he  w  s  in  Decatijr  that  night, 
and  the  next  week  was  not  in  Peoria.       If  this  evidence  had  been 
heard  it  would  have  been  far  flrom  conclusive.       Plaintiff  testi- 
fied that  her  niece  and  her  niece's  husband  were  at  her  apart- 
ments in  Pe^i;^  that  night.       The  niece  also  so  testifie. .       The 
defendant  himself  testified  that  he  believed  she  was  there  at 
that  time,  although  he  was  not  sure  of  it.       Therefore,  there 
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would  have  been  a  clear  preponderance  againi-t  ?/ilson  if  he  liad 
r.o  testified.   But  Wilson  states  in  the  affidavit  that  he  and 
his  wife  w.re  in  Peoria  about  a  week  later,  and  if  it  had  turned 
out  that  plaintiff  and  her  nieoe  and  the  defendant  were  mistaJcen 
as  to  time  and  had  placed  the  oonvernation  a  little  earlier  than 
it  occurred,  that  would  not  lare  prevented  the  jury  from  be- 
lieving this  evidence.  The   affidavit  of  Wilson  also  shows 
that  at  tnis  date,  in  Decatur,  his  mother  and  his  f  ther  and  a 
i'TB,   Kay  lor  were  present.   Thar  affidavits  could  have  been  pro- 
cared  if  'rs.Wilsin  was  in  fact  in  Decatur  and  not  in  Peoria  on 
Shristmas  Kve,  1915.   Hie  affidavit  did  not  warrant  the  grant- 
ing of  a  new  trial. 

The  judgment  is  therefore  af finned. 
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STATE  OF  ILLINOIS,    /   ,. 

SECOND  DISTRICT.  ("  ^^'        I,  CHRISTOPHER  C.   DuFFY,    Clerk  of   the   Appellate 

Court,  in  aud  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing'  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  oflSce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this  twentieth  day 

of  October,  in  the  year  of  our  Lord,  one  thousand  nine  hun- 

•Ired  and  fifteen. 


Clerk  of  the  Appellate  Court. 


•»JlilI«fqA    'JllJ    1o    AvAj    ,Y''JHUU    .'J    i\'Ah  ,'iOJJi'J- 

.-■:m..,mT*     'Kit     I.,    ■,.„;>■>,;      h:,:.     >.m.u|1T    f . .    -  ,.,.     ..        ^^. ^    .  .„.  ^UOB  bif*  'lO..    .:,.,.....    , : 

•>  bdliiine  avoda  arid  iii  itiifo' ' 
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>Xt  a  term  of  the  appellate  court, 


Begun  and  held  a\    Ottawa,  on  Tuesday,  the  fourtht'  day  of  April, 
in  the  year  of  pur  Lord  one  thousand  nine  hundi|ed  and  seventeen, 
within  and  for  the  Second  District  of  the  sAate  of  Illinois: 
Present--The  Hon.  DyANE  J.  CARNES,  Pres iding- /us t i ce . 
Hon.  DO'^RANCE  DIBELL,  Justice.  / 
Hon.  JOHN  M.  NIEHAUS,  Justice./ 
CHRISTOPlkR  C.  DUFFY,  Clerk. 
E.  M.  DAVI^,  Sheriff. 


BE  IT  REMEMBERED,  that  after'wards,  to-wit:  on 

AUG  ?~  19P     ^^^   opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


*:■ 


Gen.  No.  3438 

Fred  Sauer,  appellant,        20  8  1  •  A.*  4  tS  2 

▼s  Appeal  fromCo.  Ct«  Kune. 

Isaao  Cohien,  et  al  appellees* 

Dibell»  J. 

On  r>eptember  33,  1915,  Fred  Sr^uer  suei  Isaao  Cohien 
and  Raohael  Cohien  in  a-aoumpslt  in  the  County  Court  of  Kane 
County  ^n.i  .^iled^therein  a  ieolaration  with  ii,n  a"iiavit  of 
o^-aia,  the  sufficiency  of  ■vhich  haa  not  been  queetioned.  De- 
fendants liled  a  plea  of  non-assumpBit  and  a  notice  of  special 
matter  by  ivay  of  set  off  or  recoupment  and  an  affidavit  of 
merits.  On  motion  of  plaintiff  the  court  struck  this  affidavit 
from  tho  files  j-ni  s-ve  defendanta  leave  to  file  an  ar.:ended 
affidavit.  Thereafter  defendants  filed  another  plea  of  the 
general  issue  and  «^n  affidavit  of  merits  by  the  attorney  for  the 
defendants.  Plaintiff  moved  to  strike  from  the  files  sail  last 
affidavit  and  all  of  the  pleadings  filed  by  defendanta  and  to 
enter  Judgment  for  plaintiff  for  the  amount  stated  in  hio  af- 
fidavit of  olalm.  This  mution  was  denied  and  the  oauee  ca.-r.s 
on  for  trial  anl  iefenlantd  moved  that  the  suit  be  iismiesed 
for  want  of  prosecution  and  this  motion  was  granted, and  '■hsre 
was  a  Judgment  against  plaintiff  for  coots  and  plaintiff  pro- 
Eecutee  this  appeal  therefrom. 

Our  views  upon  the  force  and  effect  of  Section  55  of  thr 
Practice  Act  of  1907  and  the  reasons  ani  authorities  therefor, 

are  stated  by  uo  in  Gen.  No.  6410  Reddig  v  Looney  111. 

App.  in  which  we  file  an  opinion  this  lay,  and  those 

views  need  not  here  be  repeated.  Plaintiff's  affidavit  of 
claim  Btated  that  hi  a  demand  was  for  rent  of  his  store  building 
on  Grove  Avenue  in  the  city  of  Elrin,  Illinois,  for  December 
1912,  and  Septem.ber  1915  und  interest  thereon,  and  that  there 
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was  iue  him  ther  for  $7:36.56.   The  iTirst  affidavit  of  rr^erlt* 
by  iefendanta  stated  that  thuy  verily  belisvei  t"iey  had.  ^ 
good  defense  to  the  suit  upon  the  paxmtt  n".3rit8  to  the  whol^^ 
of  pli-intiff'a  demand.  This  affidavit  would  have  been  suffioisnt 
under  the  Praotioe  Act  in  foroe  prior  to  auly  1,  1907,  but 
section  55  of  the  latter  aot  now  in  forot,  requires  tiat  the 
affidavit  of  merits  shall  specify  the  natxire  of  -^he  ie'anse. 
This  affidavit  172.3   therefore  inaufficient   ani  was  properly 
stricken  iron:  th^  files.  The  aeoonl  affidavit  ox"  merits  W3.» 
made  by  -^he  attorney  and  ag;snt  of  tlie  defeniants  and  stated  that 
he  verily  believed  t'.at  the  defeniants  had  a  gooi  defo»nBe  to 
the  suit  upon  the  merits  to  the  whole  of  the  plaintiff's  deman^. 
He  then  stated  that  the  defendants  '.vould  give  in  evilenoe  and 
inaiat  that  at  the  time  of  the  oommencsment  of  the  suit  plaintiff 
was  and  stiil  is  indebted  to  defendants  in  the  eum  of  litt^Mfi 
$1,440.  composed  of  the  iterriS  thereinafter  set  forth,  and 
that  this  amount  arises  out  of  the  cl^im  or  demand  for  which 
plaintiff  brought  this  suit  ar.d  that  the  iterao  ao  claimed  by 
defendants  are  as  follows,  stating  various  items  and  amounts. 
The  affidavit  did  not  awear  that  plaintiff  wa--3  so  inir.bted  '"or 
any  of  said  items,  or  that  the&e  items  arose  out  of  +he  claim 
of  plaintiff  or  -^hat  he  believed  ther 3  -.vaa  any  such  defence. 
Wliere  aaid  Section  55  requires  the  d3..-ondant  to  specify  the  nature 
of  hia  defense  in  t.iS  affidavit  of  ■'erits,  ^e  are  of  the  opinion 
that  it  intended  that  that  specif ioation  should  be  under  oath. 
Hers  ti.9  affidavit  only  swore  f.iat  the  iefeniants  r;oul  i  rjive 
in  evidence  ^nd  insist  upon  those  items.  V!9   think  he  shoul  i 
have  sfforn  to  the  truth  of  taoae  i^-er/js  and  that  therefore  his 
affidavit  waa  insufficient.  As  to  the  moat  of  those  items  there 
is  no  stw^temvjnt,  even  in  th-:  form  adopted,  from  which  it  could 
be  seen  how  the  items  could  arise  out  of  plaintiff's  claim. 
Hia  claim  waa  for  ront  of  a  store  bail  ling  on  Grove  Avenue,  for 
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two  gpeolfied  months.  The  items  so  stated  In  the  affidavit  of 
morlts  lay  iet'-rniant's  attorney  were  or  a.mo\int3  paid  to  u.  speoial 
cloalc  man;  to  ^  special  winio-.v  ieodrator;  :or  storage  and  cartage; 
for  "rent  of  otore,  Fosgate  Hotel  Building,"  (which  is  not 
alleged  to  bo  plaintiff's  store,)   for  expenses  cleaning  up  Sauer 
atore  "building;  and  for  storing  and  cartage  ani  discount  on 
goods  purchuaed,  because  of  plaintiffs  failure  to  deliver  store; 
and  to  Icsa  of  use  of  atore  for  a  certain  time,  net  incluiing 
the  dates  in  plaintiff's  affidavit  of  claim.  We  oonclule  that 
most  01  these  items  are  not  :-j\if ""icisntly  stated,  ai-id  if  one  of 
them  is,  it  is  .Tor  a  less  amount  than  was  due  t/ie  plaintiff 
aocoriing  to  plaintiff's  claim.  Under  tl.e  lav/  as  .ve  understand 
it,  defendants  by  this  affidavit  conclusively  admit  that  they 
owe  pxaintiff  ^736.56  for  the  r-nt  of  his  store  for  the  two 
months  named.  Wlian  the  oase  was  called  for  trial  t".  s  bill  of 
exoeptioM   ioes  not  iisclose  that  plaintiff  refused  to  proceed 
or  that  there  was  a  jury  preesnt,   so  that  he  could  be  forcAd 
to  trial,  and  if  the  jury  had  bean  waived,  plaintiff's  cause 
of  action  was  admitted  and  it  was  for  the  defendants  to  in- 
troduce proof  under  their  af^'idavit,  if  it  had  bsen  sufficient. 
As  the  matter  stands  the  court  shouli  have  grantei  the  motion 
to  strike  t.ie  affidavit  ani  iefendants'  pleas  from  t:.e   files 
and  should  "hzvs   Entered  Ju.igir.snt  for  plaintiff  as  requested, 
unless  defendants  obtained  leave  to  file  another  arrended  affi- 
davit,  Plaintiff  asks  us  to  enter  judgment  here  or  to  di/ect 
a  juigment  in  the  court  below,  but  we  conclude  that  defeniants 
should  be  given  a  brief  time  to  file  an  amended  a""idavit  if 
they  ao  desire. 

The  judgment  is  reversed  ani  the  oause  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 
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STATE   OF  ILLINOIS,    ) 

SECOND  DISTRICT.  (  ^'^^        I,  CHRISTOPHER  C.  DuFPY,    Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing'  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  oflBee. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this  ninth  day  of 

March,  in  the  year  of  our  Lord,  one  thousand  nine  hundred 

and  fifteen. 


Clerk  of  the  Appellate  Court. 
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■miJ^PTHE  IpPELLATE^OTOT  , 


AT  A 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  seventeen 
within  and  for  the  Second  District  of/the  State  of  Illinois: 

Present--The  Hon.  DUANE  J.  CARNES,  Presiding-  Justice. 

I 

Hon.  DORRANCE  DIBELL,  Justice. 
Hon.  JOHN  M.  NIEHAUS,  Justice. 

CHRISTOPllER  C.  DUFFY,  Cl|rk. 

* 

E.  M.  DAVI,S,  Sheriff,  f 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 
Aiir  7-  1Q17        ^^"^  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 


following,  to-wit 


Gen.  No.   6444 

Frank  C.    Strickland, et  al 


,1..  ,       «>.8  I.A.  441 


vs  v  Appeal  from  Lake. 

Chester  A.  Sankiewloz,  appellant* 

Dlbell,  J. 

The  record  before  ua  appears  to  be  an  a:^pcal  from  the 
circuit  court  of  La,ke  County  to  review  aorre  judgn39nt  there. 
Rule  13  of  thG  Rules  of  Praotioe  of  thia  court  (13?  Ill,  App. 
635)  requires  the  party  bringing  a  cause  to  this  court  to  file 
an  a.batru,ot,  .vhich  shall  state  in  a  concise  f::rni  tV^e  pleadinga, 
intarlooutory  orders  and  the  julgrront  or  decree.  The  abstract 
filed  by  appellant  in  this  cage  iocs  not  contain  tTie  proceai,  the 
pleadinge,  or  i-ny  intsrlocutory  order  or  the  judgment,  or  any 
prayer  or  orler  of  appeal  or  leave  to  file  a  bill  of  exosptiona 
or  an  acpeal  bond,  nor  io6B  it  contain  the  first  part  of  a 
bill  of  exceptions.  The  reoital  of  a  ;Judgr!3ent  in  the  bill  of 
exoeptione  is  not  a  judgment.  If  we  ^.re  to  adhere  at  all  to  o\ir 
rules, this  appeal  should  be  iismiased.  Looking  ir.to  the  bill  of 
exoeptiona  to  see  if  any  injustice  has  been  dona,  we  find  that 
plaintiff  below  only  asked  a  verdict  for  ^7^16.65  but  that  a 
verdict  was  returned  by  diraotlon  of  the  court,  finiinpj  arjainst 
the  isfendant  in  debt  for  sv766.56  and  in  darnages  for  ^416. 36 
and  that  there  was  a  judgment  that  plaintiffs  recover  both  said 
sums  i.nd  their  costs  and  have  execution  therefor.   If  t.e 
pleadings  and  the  issues  were  in  debt  and  if  the  judgment  was 
otherwise  proper,   it  should  have  provided  that  the  debt  be 
satisfied  upon  the  payment  of  th?  damages  and  that  execution 
issue  only  for  da^iagea  anA  costs.  But  as  appellant  lid  not  ab- 
etrs-ot  the  pleadings  and  the  judgment,  he  should  pay  the  costs 
of  this  court. 

The  judgment  la  therefore  reversed  and  the  causa  rennanded,  at 
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tiflijB^£  p.nX£;:X':    ,Jrti;c  o  aottosrlt  ^d  toati^&ei  ejcw  ^olJbtav 

36.ax*$  TO?     a»g*i^-.jei     .._  -.    -  '^^^r^SV^.  aol  *dot  nX  JnjBJbnelsL  9di 

JbXjsB  xl*ccf  levoofT  al'ilJtnX^q  .  .igki^jjI;  js  e^v  ©lorlcf   tsdt  tna 

&dt     11      .tc'    •-•,'+  r.c'>^:^i'ur>x&   svdrf  tfiJi  a^eoc   Tlerfjt  Lna  emx/a 

•«yr  jffTonrai'-f '  ._    .'xavi  sex/eaJS   arft  Xnjs  agnXX^eXq 

ec  ^cfei  -ir'  iMi/n:':.;  ^leqoiq  aeXwisrl*© 

noi*t;ri^,  -  -„-.  3r:;t  fxoqx/  JbellaXJ^a 

-cfjB  i-c-  -  ►  Tii  esa^mjBl;   lol  ^Jtno  ai/Bsi 

s^l-eoo   ©;■  i."'.-   B-nJti«9Xq  encf   i'0*''x;t8 

•  J-Tuoo  otd&  Io 
r,:;    ,X'»^i-'T..:  ..■.,;.■  a  lavs  a    Bioli^iSi:' t   Gi      *rrsm5?Iij{;   er'T 


the  costs  of  appellant,  with  dirootiona  to  the  court  below  to 
enter  a  proper  Judgment  upon  tr.e  verdict* 


STATE   OF  ILLINOIS,    ) 

SECOND  DISTRICT.  ("  ^^'        I,  CHRISTOPHER  C.  DuPPY,   Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  oflBce. 

In  Testimony  Whereop,  I  hereunto  set  my  band  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this  ninth  day  of 

March,  in  the  year  of  our  Lord,  one  thousand  nine  hundred 

and  fifteen. 


Clerk  of  the  Appellate  Court. 
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ERM   OF    THE   APPELLATE  XOUTlT , 


AT  A  TERM 

\. 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  seventeen, 
within  and  for  the  Second  District  of  the  State,  of  Illinois: 

Present--The  Hon.  DUANE  J.  CARNES,  Presiding-  Justice. 

i 

Hon.  DORRANCE  DIBELL,  Justice.       | 

Hon.  JOHN  M.  NIEHAUS,  Justice. 

CHRISTOPHER  C.  DUFFY,  Clerk. 
E.  M.  i>AVIS,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wi.:t:  on 

i. 
AUG  7  ~  19""    the  opinion  of  the^Court  was  filed  in 

the  Clerk's  office  of  said  Court,  in  the  words  and  figures 

following,  to-wit: 


rrro^r  .^t   2081.A.  46  2 

John  J.  Dillon,  appellant 

va  Appeal  from  Paoria. 

Peoria  Railway  Company,  appellee 

Dibsll,  J. 

Plaintiff  was  driving  on  a  public  highway  when  an  electric 
street  railway  oar  came  up  behind  him  ani  struck  the  rear  of 
hie  huf;gy  cni  seriously  in^xured  the  bU22;y  ani  himself.  lis 
broiight  this  suit  against  the  iefeniant,  which  operated  sail 
street  railway  line,  to  recover  damages  for  said  injuries. 
Upon  a  jury  trial  there  was  a  verdict  and  a  judgment  for  the 
defendant  and  plaintiff  appealso 

The  accident  happened  upon  a  highway  known  as  ^est  Yfashinffton 
Street,  which  connects  Peoria  and  East  Peoria.   The  lawyers  and 
the  witnesses  o&y  that  highway  runs  oast  and  west  and  we  shall 
BO  treat  it,  though  a  plat  in  evidence   does  not  aurport  that 
state.T.ent.  Plaintiff  was  driving  east  with  a  horae  -ind  buggy 
carrying  in  the  back  part  of  the  buggy  cases  o^  ale  in  t".  e  line 
of  his  business.   The  east  bound  street  railway  track  was  on 
the  south  eide  of  the  highway  and  the  west  bound  track  on  the 
north  side  of  the  highway,  with  the  space  for  public  travel 
between.  Plaintiff  was  driving  east  and  next  to  the  east  bound 
track  ,^nd  far  enough  away  from  the  track  so  that  he  could  not 
be  hit  by  a  street  railway  car.  Juat  before  the  acoiient  he 
turned  to  the  south  to  r:ive  plenty  of  room  to  an  automobile, 
which  was  approaching  from  the  eaat  on  the  north  side  cf  the 
travelled  way.  He  first  testified  that  he  turned  towards  the 
railroad  track  about  one  hundred  or  two  hundred  feet  from  the 
place  where  he  was  struck.  After-.vards  he  said  it  was  leas  than 
one  hundred  feet,  and  he  finally  testified  that  he  drove  aioout 
twenty  five  feet  after  he  turned  in  the  vay  of  ths  oar  before 


.£JtT08?  moil  IjseqqA  sv 
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•  0X«dqq£  lllifaXjsXq  xa^  ^itslnolst 
ao*;3rrJi£lejsW  i-soW  b^  orrcroC  X'^^^'3^^  ^  aoqu  ij©n©qqArf  ^aetlooja  ©n'T 

XXj  if8J88  axu/t  ^.javfi-rslrf  J^xlJ-  xmb  eeeesni'iw  sri* 
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scrolac  :  .    ..  'i&     feal  avil  '^dnerr* 


he  was  atruok.   He  was  very  familiar  with  that  highway,  anl  ha 
had  travelled  it  every  week  or  oo  for  several  years.  The 
highway  was  straight  for  a  long  ii stance  each  way.   He  ill  not 
testify  whether  he  looked  baok  before  turning  in  the  way  of  the 
car.   If  he  did  look  baok,  he  must  have  seen  this  oar  close  at 
hand,  which  was  running  about  twelve  or  fifteen  miles  pet  hoiir 
and  was  lawfully  making  that  speed,  and  it  was  negligence  for 
him  to  drive  directly  in  front  of  the  oar  which  he  saw  aoproaohing. 
If  he  did  not  look  back,  then  he  wi^s  negligf=nt  in  turning  in  to 
the  apace  which  would  place  him  in  front  of  an  a  proaching  oar 
without  first  looking  baok.   It  is  clear  that  according  to  his 
own  evidsnoe,  he  was  negligent  and  that  that  negligsnoe  caused 
the  injury.  The  evidence  of  the  motorman  driving  the  oar,  and 
of  passengers  on  the  oar,   makes  it  muohmore  clear  that  plaintiff 
was  negligent  in  turning  into  the  track  just  ahead  of  ^.he  oar, 
but  taking  it  upon  plaintiffs  evidence  alone,  we  are  of  opinion 
the  jury  could  not  have  done  otherwise  than  to  find  &  verdict 
against  him.  There  are  at  least  two  instructions,  given  for 
defendant,  which  were  carelessly  drawn-  and  which  should  have  been 
modified,  and  perhaps  one  ruling  of  the  court  u  on  the  evidence  was 
not  strictly  accurate.   It  is  unnecessary  that  we  discuss  these 
questions  because,  in  any  event,  the  verdict  could  not  have  been 
for  plaintiff,  or,  if  a  verdict  and  a  judgment  had  besn  returned 
for  him,  it  must  have  been  reversed.   In  such  case,  such  errors 
as  are  here  discussed  would  not  justify  a  r-versal.  The  authorities 
on  that  subject  are  collected  in  St'->wart  v  Clark,  194  111.  A?p.  3. 
The  juigment  ia  therefore  affirmed. 
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STATE  OF  ILLINOIS,    i  _ 

SECOND  DISTRICT.  (  ^'^^        I,  CHRISTOPHER  C.  DuPFY,   Clerk  of  the   Appellate 

Cxjurt,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  band  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this  ninth  day  of 

March,  in  the  j^ear  of  our  Lord,  one  thousand  nine  hundred 

and  fifteen. 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT 

f 
Begun  and  held  at  Ottawa,  on  Tuesday,  the  four/Ah  day  of  April, 

in  the  year  of  our  Lord  one  thousand  nine  hui^ared  and  seventeen, 

I 
within  and  for  the  Second  District  of  the^  State  of  Illinois: 

Present--The  Hon.  DUANE  J.  CARNES ,  Presidin|-  Justice. 

Hon.  DORRANCE  DIBELL,  Justice^' 

HoV.  JOHN  M.  NIEHAUS,  Justic" 

CHRISTOPHER  C.  DUFFY,  Clerk. c 
\  I 

E.  u'X  DAVIS,  Sheriff. 


BE  IT  REMEMBERED,  tha\  afterwarcfe,  to-wit:  on 

Aiip  n-   19^7     the\  opinion' of  the  Court  was  filed  in 

/ 
the  Clerk's  office  of  said  Court  ^, 'in  the  words  and  figares 

following,  to-wit: 
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safti^-YorKco.  Ct .  will. 


Gen.  No.  6459 

Fred  Offner,  a;:pellee 

Fred  ^ilke,  apellant* 
Dlbell,  J. 

An  automobile  owned  anl  driven  by  plaintiff  and  in 
whloh  member a  of  his  family  were  riding  with  him,  and  an  auto- 
mobile o-med  by  defendant  and  driven  bb  defendant's  aon,  riding 
alone,  oame  Into  oolliaion  upon  a  public  highway  in  Will  County 
and  plaintiff 'a  automobile  waa  darraged.   He  sued  defendant  to 
recover  damages  therefor  In  the  county  court  of  ?^111  County 
and  alleged  that  tha  Injury  waa  caused  by  the  negligence  of 
defendant's  son  In  running  said  oar,   and  had  a  verdict  and  a 
judgment  for  $335.00  from  whloh  defendant  appeals. 

About  half  a  mile  south  of  the  village  of  Monee  is  a 
sub-atation  of  an  electrlo  interurban  railway,  which  to  that 
point  from  the  south  follows  the  line  of  the  Illinois  Central 
Railroad,  and  there  turns  east*  A  highway  oomes  to  that  point 
from  the  south  and  from  thence  to  the  village  follows  the  line 
of  said  railroad.  A  short  distance  north  of  the  sub-station 
Is  a  rise  of  gro\md,  over  which  the  travelled  part  of  the  high- 
way is  narrow  and  is  guarded  on  each  side  b-  a  fence,  and  then 
the  road  widens  out  to  Ito  regular  width  with  a  ditch  on  the 
east  aide  and  none  on  the  west  side.  Plaintiff  lived  some 
two  and  one  half  iplles  south  of  the  village  and  came  north 
In  the  early  evening  of  October  33,  1915,  driving  his  car  and 
passed  over  this  knoll  and  into  the  wide  part  of  the  road  to 
the  north.  At  the  same  time  defendant's  son,  driving  defand* 
ant's  aytomoblle,  came  from  the  north.  The  preponderance  of 
the  evidence  is  that  plaintiff  say  the  other  automobile  was 
approaching  rapidly  and  h:  drew  to  the  east  to  -vithin  about 
one  foot  of  the  ditch  and  ao  that  his  automobile  :.   :,lmc8t 
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entirely  out  of  the  beaten  or  travelled  traok,  leavlnj^  to  def- 
endant* a  aon  nearly  all  of  the  beaten  way  ar.d  grass  beyond  it 
without  a  ditoh  to  the  west  fenoe  of  the  highway.  Defendant* • 
automobile  •tn^ok  plaintiffs  automobile  baok  of  the  left  front 
whell.  Tliere  was  evidence  tending  to  hhow  that  ^laintiff  was 
driving  about  twelve  milea  per  hour  and  that  defenlant*s  auto- 
mobile was  driven  much  faster.  Without  r  citing  the  details  of 
the  evidence  of  eaoh  witness,  we  think  it  sufficient  to  say 
that  the  jjury  were  clearly  warranted  in  •'inding  that  the  col- 
lision was  caused  by  the  negligence  of  defendant's  eon  in  driving 
his  automobile  and  that  plaintiff  was  not  guilty  of  negligence 
in  the  manner  in  v/hich  he  drove  hia  machine. 

Defendant  contends  that  he  is  not  liable  for  the  negli- 
gence of  his  son.Defendant  lived  in  Monee  and  had  a  buainesa 
there  which  did  not  require  the  use  of  his  automobile.  He  bought 
it  f  r  his  own  health  and  for  the  comfort  »nd  use  of  hia  fatmily, 
Soffietimea  he  drove  it,  but  it  waa  generally  driven  by  hia  son 
and  the  son  took  various  members  of  the  family  including  hia 
father,  ..or  drivea  in  the  village  and  in  the  aurrouniing 
country,   Sometimea  the  son  worked  for  the  father  in  hia  place 
of  buoineaa.  On  the  evening  in  queation  the  automobile  had  been 
in  use  and  was  near  defendant's  place  of  busineaa  and  defendant 
told  his  son  to  t'-^ke  it  to  the  garage  where  it  was  kept  when 
not  in  use.  The  son  started  the  machine,  but  instead  of  soing 
directly  to  the  garage,  he  first  drove  down  to  the  aub-atation 
for  the  purpose  of  seeing  a  man  who  worked  there.  He  had  not 
aaked  his  father's  permission  to  go  there  atthat  tiire  nor  did 
his  father  know  that  he  was  going  there  then,  but  the  son 
testified  that  when  he  was  told  to  put  the  machine  away  at 
night,  he  waa  accuatomed  to  tunning  around  the  village  sorce  before 
placing  the  machine  in  the  sxs  garage.  We  are  of  the  opinion 
that  under  such  cireumatancea  the  father  waa  liable  for  the 
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negligent  aots  of  the  son  while  running  said  automobile.  This 
subjeot  is   liBoussed  in  MoNell  v  MoKain,  41  L,  P.  A.  (N.  S.) 
375  (Okla) J  Biroh  v  Aberoromble,  50  L,  R.  A.  (N.  S,  )  59,  74 
UTaah,  486;  and  Kayaer  v  VaiiNeat,   51  L.  R.  A,  (.N.  fi.)  97C, 
125  Minn.  :j77;   and  in  the  notes  to  the  firet  two  of  said  oases 
In  the  L.  R.  A.  and  by  us  in  Gen.  No.  6443  Smith  v  Tappan  


111.  App.  .   in  which  we  file  an  opinion  this  day,  and  we 

there  cite  other  cases  to  tl.e  like  effect. 

Plaintiff  sent  said  li-utomoblls  to  be  repaired  and  it  was 
so  repaired  and^ returned  to  him  at  a  cost  of  $375.  besides  some 
old  tires  given  to  the  repairer  for  some  work  he  did  that  was 
not  ascertained  at  first  to  be  necessary*  It  is  urged  that  It 
did  not  sufficiently  appear  that  only  such  repairs  were  made 
as  were  required  to  restore  the  maohine  to  the  condition  in 
which  it  was  just  before  the  injury,  nor  that  the  prloes  paid 
were  reasonable  for  that  work.    Upon  a  oaref\;il  examination 
of  the  evidence  we  conclude  it  was  sufficiently  shown  that 
these  were  reasonable  and  neoessary  repairs  at  the  reasonable 
and  customary  prloes. 

Plaintiff  paid  the  company  in  Chicago  which  made  the 
repairs  $35.00  for  hauling  said  maohine  to  Shicago,  after  he 
asoertalned  that  it  would  cost  that  much  or  more  to  get  it 
to  said  plaoe  in  Chicago  by  railroad.  We  find  no  evidence  in 
the  record  that  it  was  reasonably  necessary  to  send  this  maohine 
to  Chicago  for  repairs.   There  was  a  repair  shop  in  Monee  and 
the  keeper  of  that  shop  was  considered  oofflpetent  by  the  plaintiff 
to  testify  to  the  nature  and  reasonable  cost  of  the  repairs  that 
were  needed.  It  was  not  roved  that  there  was  not  some  nearby 
town  where  the  .T.aohine  could  have  been  repaired.   The  maohine 
was  not  ao  badly  injured  but  that  plaintiff  was  able  to  and 
did  drive  it  to  the  village  of  Monee  that  bight.   Weocnclude 
that  the  evidence  does  not  show  the  necessity  for  taking  the 
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maohine  to  Chioago,  bor  any  right  to  recover  the  ooot  thereof 
from  defenJant* 

It  was  about  two  months  from  the  time   the  automobile 
was  injured  till  the  plaintiff  got   it  baok.  He  testified  that 
the  lose  of  th  use  of  the  machine  wae  vorth  about  ^50,  The: 
jury  seem  to  have  allowed  him  $35.  therefor.   There  was  no  proof 
that  thia  maohine  was  repaired  and  returned  to  plaintiff  as 
soon  as  it  reasonably  could  be,  or  that  it  required  two  raonthe 
time  to  make  these  repairs.   Furthermore,  no  claim  is  .T.de  in 
the  declaration  for  any  such  loss,  but  the  damages  claimed  in 
the  declaration  are  confined  strictly  to  the  expense  of  re- 
pairing the  automobile.  This  matter  was  referred  to  in  the  bill 
of  particulars,  but  a  bill  of  particulars  may  limit  but  cannot 
enlarge  the  claims  alleged  in  the  declaration.  Plaintiff  asked 
and  was  granted  leave  to  amend,  but  he  did  not  amend  the  dec- 
laration, and  leave  to  amend  is  not  an  amendment.  Wis.  Centt. 
R.  R.  Co.  V  Wieczorek,  151  111.  579,  Shinoheimer  v  Skinner  Mfg, 
Co.  165  111.  116,  Landt  v  McCullough,  306  111.  Sk4.   We  there- 
fore conclude  tliat  under  this  declaration  and  proof  plaintiff 
was  only  entitled  to  recover  the  $375  paid  for  the  repair  of  the 
automobile. 

We  have  aesvwied  that  plaintiff  is  ebtitled  to  recover  the 
reasonable  and  noceasary  expense  of  repairing  the  machine,  ao 
as  to  restore  it  to  its  condition  just  before  the  collision. 
In  Gen.  No.  6451,  McDonell  v  L,  E.  &  W,  R.  R.  Co.  in  ..hich  va 
file  an  opinion  this  tern,  we  have  occasion  to  iisouss  the 
question  whether  that  is  the  true  rule  of  iamages  in  such  case* 
Hers,  however,  both  parties  concede  in  their  briefs  thatthe 
rule  above  stated  is  correct.  The  parties  are  therefore  bounl 
by  their  position,  so  t.kon. 

As  soon  after  the  collision  as  plaintiff  had  -^ot  his  family 
together  and  seen  something  of  the  condition  of  the  automobile, 
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he  went  south  a  short  iist'^noe  to  where  defendant's  automobile 
had  been  stopped  by  running  into  a  post,  and  he  there  had  a 
oonvereation  with  defeniant'e  son,  in  whloh  the  latter  said 
that  he  Jii  not  see  plaintiff  ooming  and  that  he  was  only  going 
thirty  miles  per  hour.  He  said  this  w^ls  about  ten  minutes  after 
the  collision.  It  is  arguei  that  this  evii-rnoe  related  to  a  period 
so  long  after  the  oollision  that  it  was  not  competent  evidence 
against  the  defendant.   In  Davids  v  People,  192  111.  176,  onp. 
189  the  following  language  is  used  upon,  this  subject. 
"Whenever  it  beoo-res  important  to  show,  upon  the  trial  of  ^  cause, 
the  occurrence  of  any  fact  or  event,  it  is  competent  and  proper 
also  to  L^how  any  accompanixf^yin^  act,  declaration  or  exclamation 
which  r: lates  to,   or  is  explanatory  of,  such  fact  or  event. 
Such  aots,  declarations  or  exclamations  are  known  to  the  law 
as  res  gestae,.   (Lander  v  People  104  111.  348.) 

'Declarations  to  be  i-  part  of  the  res  ;^estae  ,  are  not  required 
to  be  precisely  concurrent  in  point  of  time  with  the  principal 
fact,   if  they  spring  out  of  the  principal  transaction,  if  they 
tend  to  explain  it,  as  voluntary  and  spontaneous,  and  are  made 
at  a  time  so  near  it,  as  to  preclude  the  idea  of  deliberate  s 
design;  then  tliey  are  to  be  regarded  as  contemporanaoue,  and 
are  admissible.*" 

This  rule  was  followed  in  Fowler  v  C.  &  '7.  I.  R.  R.  Co.,  133 
111.  A.;p«  133,  on  pp.  131  and  133,  in  October  1913i  '^^^  ■^   table 
In  the  front  part  of  186  111.  App.   shows  that  in  that  case 
the  suprame  court  denied  a  certiorari,  thereby  apparently 
approving  the  deoision  there  made  on  this  subject.  Under  these 
authorities  we  are  of  Opinion  that  this  statement  by  plaintiff's 
son  and  agent  was  made  so  near  the  time  of  the  accident  as  to 
preclude  the  idea  of  any  premeditation  by  plaintiff's  son  or 
any  purpose  by  him  to  manufacture  testimony  against  his  father. 
We  therefore  ho^d  the  court   did  not  err  in  admitting  said 
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teetimony* 

7?e  fini  no  revoralble  error  upon  the  rulings  of  the  court  upon 
the  avilenoe  ani  t  ,s  Inatruotioni,  except  &s  to  aaii  avun  paid 
for  carrying  fie  maohlne  to  Chicago  and  as  to  the  allowance 
by  the  jury  for  the  loss  of  the  use  of  the  maohino.  Thia  opinion 
will  be  lodgei  with  the  clerk  ani  the  partfces  notified  thereof, 
and  if  within  seven  days,  plaintiff,  remita  ^50. 00  from  the 
ju.igment,  it  will  be  affirmed  in  the  aum  of  ^375, 00  at  the 
coeta  of  appellee  in  thio  court*  Otherwise  it  Will  be  reversed 
and  remanded. 

-s 

Appellee  having  filed  herein  a  remittitur  of  $50«e©;   the  judgment 
la  theref  re  affirmed  in  the  aura  of  t375o00  at  the  cost a  of 
appellee  in  thia  court. 

Affirmed  with  remittitur* 


aoqsi  tiuroc  ©rfi  lo  a^allui  orj  rtoqw  lorie  oLdlaxsyex  on  tniTt,  «W. 

ctj  Miott  00«02|  a^iraa-x   illli-nitjaXq  ^,a\;js£)  navpa  a^iiitrf  ,12  ^/ts 
JDaetevf?*!  etf  IXliif  *2  aalwiarfrfO  .  :  aeXIer  .00 

iciQ^^Lisl  Si'd'      ;dd«oa$  iQ  lu^tsjioi^T.  «  nis-i-ju  j-sxxj.  ^-jiiiv,^!;:  v.>xIaqqA 
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STATE  OF  ILLINOIS,    ) 

SECOND  DISTRICT.  (  I,  CHRISTOPHER  C.  DuPFY,   Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  oflBce. 

In  Testimony  Whereof,  I  hereunto  set  my  band  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this  ninth  day  of 

March,  in  the  year  of  our  Lord,  one  thousand  nine  hundred 

and  fifteen. 


Clerk  of  the  Appellate  Court. 


e 


Jr  f 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  heldXat  Ottawa,  on  Tuesday,  the  fourlfti  day  of  April, 

\  I 

in  the  year  or\our  Lord  one  thousand  nine  hundred  and  seventeen, 

within  and  for\the  Second  District  of  thel'state  of  Illinois: 

\  r 

Present--The  Hon.  DtS^NE  J.  CARNES,  Presiding  Justice. 

Hon.  DOR'^ANCE  DIBELL,  Justice/ 

Hon.  JOHN%.  NIEHAUS,  Justice 

CHRIST0PHEB\C.  DUFFY,  Clerk, 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

AUb  4  ,^\i  j;]-jg  opinion  of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-v;it: 


Gen.  No.   8399  #  OAOT      /I         /I    a    A 

Flnley  Barrel^    appellant.  ^  V/  O    -1 1 rit    T:  O  ^ 

V8  Ac  ml  from  Lake* 

Lake  Forest  Water  Co.   appellect 

Nlehaus,   J. 

In  this  oaee  a  bill  of  equity  was  fllei  by  appellant 

Flnley  Barrel,  in  the  circuit  court  of  Lake  County,  v^ainBt  the 

Lvke  Forest  Water  Co.  a  public  service  corporation  organized 

for  the  purpose  of  furnishigg  vrater  for  private  and  public  use 

to  the  resiients  ani  people  of  La.ke  Forest,  :.ni  vicinity.  The 

bill  prays  Tor  an  injunction  to  restrain  the  water  company 

from  shutting  off , the  water  on  appellant's  premises,  because  of 

his  refusal  to  pay  the  bill  demanded  by  the  wat^r  company,  for 

water  furnished  appellant's  premises  during;;  the  months  of  July 

August  and  September  1913;  and  it  is  allege!  in  the  bill  that 

the  amount  iemcinded  greatly  exoeeds  the  amount  iue  for  water 

actually  used  luring  that  period.   It  is  allege!  s.lso  that 

appellant  reeidea  on  l-^rge  grounds  in  the  city  of  Lake  Foreet 

upon  which  he  maintains  not  only  his  rssidenoe,  but  a  garage 

green  house,  stables,  a  garden,  and  pools  of  water;  the  water 

which  he  uses  in  connection  there-lth,  being  supplied  by  the 

appellee  at  a  certain  prloe  per  hundred  gallons;  and  that  it 

is  measured  by  five  different  meters  situated  upon  his  premises; 

and  that  bills  are  rendered  to  oonaumera  quarterly  on  the  first 

day  of  January,  April,  July  and  October  each  year;  th- tthe 

meters  in  question  lid  not  correctly  register  the  amount  of 

water  passing  through  them  luring  the  quarter  mentioned; 

that  they  are  known  as  "fust  meters";  and  that  therefore 

registered  amounts  of  water  was  excessively  large;  and  larg^^ly 

in  excess  of  the  amount  actually  used  u  on  the  premises  during 

the  period  stated.  A  temporary  injxanction  was  granted  anJ.  issued; 
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and  aftsrwaris  liasolvei  on  motion;  and  an  appeal  was  aken 
from  the  order  cf  diseolving  the  terrporary  injmiction  to  thia 
oourt;  there  waa  a  rsveraal  of  ^he  ord«r  iiaaolving  the  tem- 
porary injunction  and  the   case  was  r  rnanled  for  further  hearing 
Finley  Barrel  v  Lake  Foreat  Water  Company,  191  111,  App.  369. 
Thereafter  the  oase  wae  reheard  upon  the  motion  to  ilsaolva 
the  temporary  injunction  and  t.ie  injunction  was  again  dissolved 
by  the  prder  of  tiie  court  and  again  came  to  this  court  on 
appeal  from  such  order.  We  again  rsveraed  th^  cause,  rsmanded 
it,  i*nd  held  that  the  statue  of  the  oaae  was  -juoh,  that  it 
should  proceed  to  a  'learing  upon  the  merltaj  and  that  the  temporary 
injunction  should  remain  in  force  to  maintain  t";e  status  quo 
\intil  the  final  tearing.  Barrel  v  Lake  Forest  Y/i^ter  Co.  300  111 
App.  539.  Upon  the  i«manding  of  the  cause,  it  therefore  prooaeded 
to  a  final  hearing  on  the^  rccrlta,   ani  thereupon  t!ie  court 
entered  a  final  decree  diomlaaing  coffipl:iinantt3  bill  Tor  mnt 
of  equity,  0.^.5.   dissolving  the  injunction  which  had  b^en  i?.sued; 
the  oaae  comes  to  this  court  again  on  a  peal  from  iscree  last 
mentioned. 

Tae   question  pow  presented  ie  one  of  fact;  namely,  '<irhether 
the  appellant  proved  the  allegations  of  the  bill.  It  was 
incumbent  on  the  a  pellant  under  the  allegations  made  in  the 
bill  to  prove,  that  the  amount  cf  vreiter  registered  by  the  meters 
ucon  his  premises  was  not  correctly  registered;  that  t.;e  meters 
were  cf  auoli  a  oharaoter,   that  they  registered  excessive  r^uan- 
titles.  The  evidence  however  strongly  tends  "IJo  show,  that  there 
was  no  defect  in  the  m-ters  which  ivould  interfere  with  their 
correctly  measuring  of  the  \?ater  passing  throxigh  them.  Dt 
also  tends  to  show,  that  the-  «xcesBive  amount  of  water  used, 
was  probably  due  to  natural  and  general  causes  that  prevailed  in 
the  vicinity  of  Lake  Foreat  during  the  period  mentioned;  and  that 
^hee<  ea!«w««  escar^ioaed  «k-h«  "[nev  l>#  'mta^  ftarger  <ittantlttwr'-o*. 
KackootxlzirxKaxxwKaxBxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 
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theee  causes  ocovAsioned  t";e  use  of  much  larger  quantities  of 
water  by  conoumera  in  that  vicinity  during  that  period  in  ques- 
tion, that  was  UKualj  ani  thia  is  to  30;iie  ext'snt  sho\m  by  th" 
faot  that  ths  meters  of  ether  iar  e  consximere  of  water  who 
used  water  for  the  saff.e  purposes,  as  f-ie  appellant;  and  which 
water  waa  i^lso  measured  by  meters  of  a  like  character}  that 
th2  meters  or  the   other  Iar j:  consumers  showed  a  Iar  e  increase 
in  the  consurapt-on  of  water  iurlng  the  period  in  qussti on. 
Furthermore  it  appears  that  iuring  thia  period,  the  water  com- 
pany '.ras  compelled  to  p\amp  an  unusually  large  quan-':ity  of  water 
Into  the  mc-ins  or  consxanption,  amo\inting- to  about  50fc  more. 

Under  the  proof  o^a  1  the  alleviations  of  oomplw.inants  bill  were 
not  Quetained;  and  the  chancellor  properly  iismissed  the  bill 
for  want  of  equity*  Wliere  the  proof  warrants  the  conclusions 
reached  by  ':he  chancellor  on  the  facts,  the  decree  baaed  thereon 
should  not  be  iist\;ir'bed.  Com,  Nat.  Bank  v  Waggeman  187  111,  3C7, 
It  is  contended  by  t"  e  appellee  that  inasmuch  as  its  answer  to 
the  bill  of  complaint  was  swOrn  to;  and  no  replication  wag  filed 
by  the  complainant  to  the  answer,   that  the  answer  muat  be  taken 
as  true.   This  position  however  is  not  tenable.  Inasmuch  as 
the  cause  proceeded  to  a  trial  on  the  issues  raised  by  the  plead- 
ings. VHiere  a  case  ie  set  down  for  hearing  merely  upon  the  bill 
and  sworn  answer  thereto  without  replication,  th.sn  the  answer 
must  be  taken  as  true.  County  of  Cook  v  Great  Western  R,  Co, 
119  111,  318.  But,  where  the  bill  waives  the  answer  under  oath, 
the  fact,  that  an  answer  is  sworn  to,  gives  it  no  -'cr:;e  as  etldenoe; 
it  is  deemed  merely  a  pleading.  Bickerdlke  v  Allen,  157  111*.  95 
Walwork  v  Derb^,  40  111.  537;  Willsnborg  v  Murphy,  36  111.  344, 
U-:ore  v  Hunter  1  Gil.  317,  Waen  a  case  proceeds  to  a  trial  upon 
the  pi  adlngs  and  proofs  but  '.without  a  replication  being  filed, 
the  filing  of  a  replication  ia  considered  as  having-  be?n  waived. 
Jones  V  Neely  73  111,  449;  IJaple  v  Scott,  71  111.  50;  Ctiambers 
V  Rows  33  111.  171;  Plot  v  Davis,  341  111.  434;  Guerin  v  Guerin, 
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170  111.  33a.  In  this  ouse  therefor-,  the  sworn  answer  oannot 
be  sAnaiierod  as  having  any  probative  force,  anl  the  filing 
of  a  replioation  was  waived  by  crooeeilng  to  a  trial  without 

it. 

The  decree  is  affirmed. 
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STATE   OF  ILLINOIS,    [  _ 

SECOND  DISTRICT.  I  ^^'        I,  CHRISTOPHER  C.  DuFFY,   Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoino^  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in.  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

•  thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  fourth  day  of  April, 
in  the  yea^"  of  our  Lord  one  thousand  nine/undred  and  seventeen 
within  and  for  the  Second  District  of/the  State  of  Illinois: 
Present --The  Hon.  DUANE  J.  CARNES,  Presiding   Justice. 
Hdb.  DORRANCE  DIBELL,  Jus/ice. 
HoA.  JOHN  M.  NIEHAUS,  Ji^tice. 
CHRISTOPHER  C.  DUFFY,  g^erk, 
E.  M.  DAVIS,  Sheriff, 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

AUG?"  ^^^"^  *^®  opinion  of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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Gen.  Ko.  0.16.  208  I. A.  48  5 

Lena  O'Brien,  appellant. 

vs  Appeal  from  Woodford 

Luther  Crawford,  ap.-sllee, 

Niehaua,  J. 

This  suit  v7as  brouglit  by  the  appellant  Lena  C*Brien 
in  the  circuit  court  of  Wooiford  County,  against  the  appellee 
Luther  Crawford,   to  recover  darr-ugea  for  psracnal  injuries 
alleged  to  have  been  suffered  by  her  on  account  of  the  negligence 
of  the  appellee,  in  iriving  his  automobile  on  the  strsete  of 
the  city  of  Minonk.  TVe  a;pellant  filed  a  leolaration  containing 
four  counts;  a  Jemurror  waa  cuotained  to  3,11  of  the  counts. 
Thereupon  the  a- pellant  z^t   leave  of  court  to  amend  the  first 
aeoonl  and  fourth  counts,  but  elected  to  cJoide  by  the  third 
oount.  The  first,  second  ani  fourth  counts  were  amended,  and 
the  appellee  filed  a  plea  of  the  general  issue  thereto.  There- 
after a  ijury  v/as  called,  and  the  trial  entered  upon.  At  "lia  con- 
clusion of  the  eviienoe  for  the  plaintiff,  the  appellee  moved  the 
court  to  excluie  the  evidence,  ^.nd  to  find  the  icfsniant  not 
guilty;  and  tendarei  an  instruct ion  to  that  8 'feet;  the  plaintilf 
enterad  a  cross  motion  asking  leave  to  ameni  the  fourth  oount 
and  with  the  motion  tendered  the  proposed  amendment;  the  motion 
was  allowed,  and  he  amenlment  filed.  The  appellant  thereupon 
withdraw  the  first  ani  second  counts  of  the  declaration;  Ths 
appellee  thereupon  demurred  to  the  amended  fourth  count,  and 
upon  consideration  of  the  demurrer,  the  court  disch;irged  the 
jury,  ani  finally  sustained  tl^e  demurrer  to  the  fourth  count 
ae  amended;  appellant  abided  by  ths  fourth  oount  as  r-msnded, 
and  the  court  entered  judgment  on  the  demurrer,  in  bar  against 
her,  ani  for  costs;  from  this  judgment  an  appeal  is  taken. 

The  questions  arising  on  the  appeal,  concern  the  suf- 
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f icienoy  of  the  third  cd  unt  of  the  original  ieolaration,  and 

the  fourth  count  as  amended,  to  v.'hich  ieravirrera  were  sustained. 

The  third  count  is  aa  followst  "Ani  for  that  whereas  the  defendant 

on  to  wit,  the  tenth  day  of  October  A,  D.  1915,   waa  f.ie  owner 

and  possessed  of  a  certain  vehicle,  r^ommonly  called  an  automobile 

and  on  the  iay  aforesaid  was  engaged  in  running  and  operating  the 

same  along  and  upon  a  osrtain  public  highway  in  the  city  of 

Minonk,  in  said  county,  and  the  plaintiff  avers  that  it  was  the 

duty  of  sail  aex-endant  in  the  running  and  operating  of  .:aid 

automobile  along  and  upon  any  and  all  public  highways,  to 

exercise  lue  oar*  ani  caution  so  as  to  prevent  accident!  and 

injuries  to  persons  riling  and  being  conveyed  in  vehicles  drawn 

upon  such  highways;  yet  the  defendant  contrary  to  and  in  violation 

of  his  duty  in  that  behalf,  so  carelessly  and  negligently  ran 

and  operated  said  automobile  upon  said  publio  highway,  on  the 

•lay  aforesaid,  that  by  aieang  thereof  while  the  plaintiff  in  the 

exercise  of  iue  care  was  riling  along  said  highway  in  o.  single 

"buggy,  drawn  b:  a  horse,  driven  by  the  husband  of  the  plaintiff 

the  said  defendant  then  and  there  drive  and  ran  said  automobile 

into  the  horae  driven  by  the  husband  of  the  plaintiff  as  aforesaid, 

and  tnon  and  there  causing  said  horae  to  become  frightened  and 

to  run  away;  by  means  whereof  the  plaintiff  was  violently  thrown 

from  said  buggy  to  and  upon  the  ground  there,  ani  divsrs  bones 

of  her  body  were  broken,  and  she  received  a  grsat  s^ook  to  her 

whole  system,  and  '3he  became  sick,  acre  and  lame,  and  has  so 

ever  since  regained,  and  during  the  whole  of  said  i-,ime  she  has 

suffered  great  pain,   and  by  means  thereof  beconie   liable  to  and 

has  paid  out  large  a\jina  of  money  in  bsing     doctored     and  nursed 

for  hor  injuries,  so  received  as  aforesaid,  and  she  avers 

that  said  injuries  wre  ^osrraanQnt;  wherefore  she  says,  a  cause 

in 
of  action  hasacorusd  to  her,  to  her  damage  ta  the  amount   of 

$10,000,00,  therefore  she  bringa  her  suit,  etc," 
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The  fourth  oount  as  amended  avers  that  the  appellee  on 
to--.vit,  tx   the  toi.th  d&y  of  October  A.  D,  1315,  was  the  owner 
and  poasetiaed  of  i.   certain  vehicle  commonly  called  an  automobile 
and  on  t  ;e  iay  afcroaaid  waa  'jngaged  in  runninc;  and  operating 
the  aame  along  and  upon  a  certain  public  highway  in  ^he  oity 
of  Minonk,  to-witil   a  public  street  oommon  y  called  Chestnut 
street;  and  also,  upon  ;  nd  along  a  certain  ot>.sr  public  highway 
in  aaid  cou.ity  oormonly  xackiKA  knovm  aa  and  called  IVeet  Fifth 
street;  ******  *that  it  was  then  and  there  tho  duty  of  the 
appellee,  to  U36  iue  and  reasonable  oare  in  Iriving  aid  auto- 
mobile at  said  t^ime,   and  to  so  operate  t'le  same  as  to  comply 
vfith  the  general  usage  and  cuatoms  in  vogue  in  sail  city,  of 
keeping  and  driving  the  aame  to  the  right  of  the  center  of  the 
street,  that  he  was  then  on;  and  to  pass  all  oonvey.:\noe8  that 
he  should  meet,  by  turning  to  the  right;  ^.nd  by  leavin?-  space 
cnoxigh  betvToen  his  machine  and  f.'.e  left  side  of  any  streete 
upon  which  he  v/as  tl-en  iriving  to  permit  other  vehicles  meeting 
him  to  turn  to  the  right  in  paseiig  said  automobile,  :.nd  to  so 
operate  said  automobile,  as  to  U£.e  reasonable  care  to  pr^^vent 
the  same  from  coming  into  contact  with,  or  running  into,  any  other 
conveyances  on  said  artreet.  Yet  the  iefeniant  not  r^na-rding  his 
duty  in  that  behalf  so  negligently,  carelessly  and  improper;y 
operated  his  a-tomobile  upon  Si.il  streets,  and  in  ^oing  around 
said  Gcrnor,   at  the  tirac  afcresaid,  *******   that  there  was 
not  rccm  for  any  vehicle  mseting  said  automobile  to  pass,  by 
turning  to  the  rig:it  batween  said  automobile  ani  the  northeast 
corner  of  the  intersection  of  said  two  streetBj  an 3  carelessly 
negligently  and  improperly  drove  said  automobile  into  the  horse 
and  bu;gy  in  which  the  plaintiff  was  then  and  there  riding, 
which  then  and  there  was  driven  by  h-:r  husband;  and  negligently 
and  Improperly  drovs  sail  automobile  so  near  to  the  northeast 
corner  of  the  intersection  of  the  two  streeta  afore-aid,  as  to 
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orown  the   horoe  and  buggy  in  vrhich  the  plaintiff  v.-as  rliing 
off  -rom  t:.e  northeast  part  of  said  Chestnut  street,  :;ni  over 
on  to  ani  noar  t^e  noitheast  oornar  of  t   s  intersection  of  said 
atroete;  ^ni  tliat  the  aaii  icfaniant  oarelesely,  neglig-i'ntly 
and  improperly  ran  and  drove  aaii  autoaaoblle  into  t'.e  horse  as 
aforesaid;  whereby  the  aaiJ.  horse  'became  frightened  und  unman- 
ageable, un  1  ran  a\my,  end  upset  the  buggy  in  -.Thich  the  plaintiff 
waa  then  j.ni  thero  riling;  whereby  the  a  pellant  vras  thrown 
out  of  ;jaid  bu^gy  alth  great  force  :und  violanoe  upon  ths  street 
and  t:.er:by  her^  Isf t  arw  and  wrist  were  broken,  etc.  The  count 
la  qusotion  also  cont::-in8  the  necessary  .ivsr^isnt  concerning  the 
exercise  of  due  care  by,  a-:ipeilant  on  her  part,  "".'e  are  of 
opinion,  that  the  amended  fourth  count  stated  a  good  cause  of 
action;  and  that  it  sufficiently  atatal  faota,   from  which  the 
inference  of  negligence  on  the  part  of  the  appellee,  and  the 
exeroiae  of  due  care  on  the  part  of  the  appellant,  could  be 
reasonably  inferred,   and  that  it  was  error  to  sustain  the  de- 
iBuiTer  to  said  count.  The  question  as  to  whether  the  evilence 
offered  at  the  trial  on  t.ie  part  of  the  appellant  contained 
sufficient  proof  of  the  nsgllT^enoe  charged  in  the  count  or 
whether  there  was  a  variance  between  the  proof  and  the  alle- 
gations o§  the  count  is  not  presented  by  ^he  reoord.  The 
only  question  presented  for  review,  is  whether  the  averments 
contained  in  the  count  under  consideration,  and  in  the  third 
ooxmt  sufficiently  stated  a  cause  of  action.  We  are  of  opinion 
that  both  counts  are-su  fioient  in  that  regard;  that  the  fourth 
count  as  amended,  'Tas  legally  sufficient;  and  that  the  third 
count  under  the  rule  announced  by  the  Supr.eme  Covirt  in 
Chicago  City  Ry.  Co.  v  Jennings  157  111.  274  also  stated  cause 
cf  action;  and  that  the  iemurrer  thereto  should  have  been 
overruled. 
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For   the  rsttsons  stated  the  oaaa  is  rsveraed,   ani  oauae 
remaniei  v/ith   iirectiona  to  over-rule   the    iemurrer   'o  the   third 
count   of   the  orlglns-l    leolaratlon,    ani  to   the   fourth  arrenled 
count* 

Reversed  and  ramaniel  with   iirsotionsi 


STATE   OF  ILLINOIS,    | 

SECOND  DISTRICT.  ( '^'''        L  Christophkk  (J.   DuFFY,    Clerk  of  the    Appellate 

Court,  in  aud  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoiuj:^  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 
seal  of  the  said  Appellate  Court,  at  Ottawa,  this  twentieth  day 
of  October,  in  the  year  of  our  Lord,  one  thousand  nine  hun- 
dred and  fifteen. 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  fourthfday  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  seventeen, 

r. 

Within  and  for  the  Second  District  of  the  Sjfate  of  Illinois; 

Present--The  Hon.  DUANE  J.  CARNES,  Presiding-  Justice. 

Honk^  DORRANCE  DIBELL,  Justice.  > 

Hon .  \J OHN  M .  N I EHAUS  ,  Justice.; 

CHRISTOPHER  C.  DUFFY,  Clerk.  / 

/ 


E.  M.  DAVIS,  Sheriff 


/ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

*-^    '  '         the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Za 


Gen.  No.  d&&. 

Henry  F,  C.  H&rraening,       ^OSTA   487 
Deft,  in  arror. 

vs  Error  to  DuParre. 

Frank  0.  Hawloy, 

Pltf.  in  error* 
Kiehaus,  J« 

In  this  oaae  a  bill  in  equity  waa  filed  byi  Henry 
F.  C.  liarrr.ening,  ths  defendant  in  error,  in  the  circuit  ooxirt 
of  Dupage  County ^  against  the  lefeniante  therein  named,  Frank 
0,  H&wley,  Letitla  A.  Hawley,  J.  A.  Stalt  and  Marshall  Young,  to 
have  a  contract  for  the  purohaae  of  certain  real  estate  ieaoribed 
therein,  ebtered  into  between  3aid  Henry  Harmening  andplaintiff 
in  error  Frank  0.  Hawley,  ieolarei  forfeited,  ;.i.ni  for  other  relief* 

Tiie  plaintiff  in  error  Erank  0.  Hawley,  filed  an  answer 
to  the  bill,  to  V7hich  a  replication  v/aa  filed}  the  case  there- 
upon proceeded  to  a  final  hearing  in  open  court;  the  bill  of 
complaint  being  taken  as  oonf saaed  by  and  againat  the  .iefendanta 
Letitia  A.  Hawley,  J*  A.  Stalt  and  Marshall  Young,  who  were 
in  iefavdt* 

T'le  chancellor  heard  the  evidence  ora.1  and  documentary 
in  open  court,  and  the  argument  of  counsel,  and  entered  a  decree 
for  the  relief  prayed  for  in  the  HI;  and  by  the  t  rmg  of  which 
decree  tiie  rights  and  claims  of  the  plaintiff  in  error  Frank  0, 
Hawley  to  the  property  involved,  were  i-'orfeited  and  annulled. 
To  reverse  this  decoee  this  writ  of  error  is  prosecuted. 

Plaintiff  in  error  oontenlde   that  the  ieoree  of  ths  court 
is  null  and  void,  and  in  3u  ;.ort  of  this  contention  in  hia  brief 
makes  the  following  stateirent  of  facts  concerning  the  entry  cf  the 
decree  in  que at ion; "That  on  the  tenth  day  of  April,  1916,  the 
circuitcourt  of  DuPage  Co\inty  being  in  session  proceedei  to 
hear  the  evidence  in  this  case,  and  after  iue  conoideration 
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thereof  orally  anriounoed  his  finiinge.  No  ieoose  was  ontsred 
on  Daid  day  nor  any  rcemorlal  paper  or  minute  in  v^iting  ma,de, 
ahowing  what  the  decree  wa  -  to  be,  or  in  v/hoae  fi^.vcr  it  was. 
The  oau3C  -as  not  taken  under  advisement,  t'.nd  the  le'eniant 
made  no  stipulation  that  a  dsoree  might  be  entered  in  vaca- 
tion; that  on  the  tenth  day  of  April  1816,   the  oourt  adjourned 
to  Saturday  the  15th.  day  of  April  A.  D.  1916;  and  on  Saturday 
the  fifteenth  day  of  April  A.  D.  1916  the  sail  circuit  court 
met  pursuant  to  adjournment;  and  on  oaid  lay  adjourned  to 
Saturday  the  20th,  day  of  May  A.  D,  1916;  and  on  the  37th,  day 
of  May  A.  D'  191^,  court  adjourned  for  the  term.   That  after 
said  circuit  court  had  adjourned  on  the  15th.  day  of  April 
1916,  the  solicitor  for  'the  defendant  in  error,  prepared  a 
form  of  a  decree,  obtained  the  chancellors  signature  to  the 
same  :ind  on  the  11th.  iay  of  May  1816,  appeared  at  the  office 
of  the  clsrk  of  said  court  and  requested  aail  clerk  to  file 
said  alleged  decree  and  enter  the  same  on  the  records  of  the 
court.  Thereupon  said  clerk  took  aaid  form  of  iaooee,  endorsed 
thereon  the  following  words  and  figures  "filed  May  11th.  1916 
Michael  Krosa  Clerk  of  the  Circuit  Court  of  DuPac^e  County,  Illi- 
nois;"  and  wrote  the  alleged  decree  on  the  records  of  said  court;' 
and  it  is  insisted  therefore  ,  that  the  Jscree  in  question  was 
not  entered  in  term  time  and  at  the  time  the  case  was  decided 
by  the  co\irt;  aiid  that  the  decree  was  entc-ed  of  record,  after 
the  term  had  adjourned  in  vacation,  v.'ithout  any  stipulation  for 
that  pxirpose,  or  consent  by  the  plaintiff  in  error;  and  therefore 
under  the  holding  in  Cameron  v  Clinton  359  111.  599  is  void. 

The  facta  aa  stated  by  counsel  Tor  plaintiff  in  error, 
however,  are  not  borne  put  by  the  record.  The  record  showB 
that  the  case  was  heard  and  decided,  and  a  decree  entered  in 
open  oourt,  on  the  10th.  day  of  April  1916,  one  of  the  dr.ys 
of  the  January  Term  of  oourt.  Thia  record  imports  verity,  aSd 
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oannot  be  oontradicted  by  other  evlienoej  but  is  oonolusive 
upon  the  parties  to  the  suit  aa  well,  as  ail  others  whose  inter- 
eat  may  be  i^rfacted  thereby.  Weigley  v  Mataon,  135  111.  64 
Jasper  v  Sohleainr;er,  33  111.  App.  637j  Riohardaon  v  Beldua, 
18  111,  A  -•.  537;Koren  v  Roemhald,  7  111.  App.  546j  Ward  v  White 
66  111.  App.  155. 

Th^■r  sviienoe  of  the  .aniorsement  of  a-  file  mark  on  th«? 
ba-ok  of  the  ieo^jee  by  the  circuit  cierk,  iated  May  llth.  1916 
cannot  be  rega-rd^d  as  a  oontradiotiott  of  what  the  rsoord  imports 
nor  can  the  fact  thixt   a::parently  the  same  decree  t'lat  was 
entered  on  tlie  10th.  of  Agril  was  aubsequently  filed  for  record 
in  the  office  of  the  circuit  clerk,  nainely  on  May  llth.  1916 
be  regardel  u,s  a  contradiction  of  the  record;  nor  is  the  validity 
of  the  decree  which  the  record  shows  was  regularly  entered  in 
open  co\irt  on  the  10th.  Jay  of  April  1916,  in  any  way  impaired 
thereby.  The  rsoord  does  not  disclose  any  legal  basis  for 
questioning  t'.e  validity  of  the  decree  v^nd  it  is  therefore 
affirmed. 
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STATE  OF  ILLINOIS,    i 

SECOND  DISTRICT.  \  ^^'        I.  Christophkr  C.   Dupfy,   Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  tbe  State  of  Illinois,  and  lieeper  of  the  Records 
and  Seal  tliereof,  do  hereby  certify  that  the  foregoin,^^  is  a  true  co})y  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  ofldce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 
seal  of  the  said  Appellate  Court,  at  Ottawa,  this  twentieth  day 
of  October,  in  the  year  of  our  Lord,  one  thousand  nine  hun- 
dred and  fifteen. 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE fCOURT , 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  rourth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  ninemundred  and  seventeen 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present--The  Hon,  DUANE  J.  CARNES,  Presiding  Justice. 

Hon.  DORRANCE  DIBELL,  Justic|. 

i 
Hon.  JOHN  M.  NIEHAUS,  Justice. 

I' 
CHRISTOPHER  C.  DUFFY,  Clerkl 

E.  M.  DAVIS,  Sheriff.      I 


BE  IT  REMEMBERED,  that  aft  erwai^ds ,  to-wit:  on 

AUG  •   i»lf       the  apini^on  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.   No.  6463.  Agenda  45* 

208I.A.  488 

Walter  J.  .'.ol.'hirray. 

Appellee, 

-V-  Appeal  from  circuit  ^ourt 

Peoria  county. 
Pcoria  Railway 
Terxninal  COi-iprmy, 

-P^.eliant. 

Niehaus,  J. 

This  action  was  brought  ty  liValter  J.-IcLnirray,  tlie 
appelle.,  in  the  circuit  court  of  Peoria  county  against  the 
Peoria  RAilway  Ter;.lnal  Goi.pany,  appellant,   to  recover  uatuages 
for  injuries  EBoeived  tlTOUgh  the    alleged  negligence  of  ap- 
pellant. 

!i!he  appellee  was  employed  by  the  x^eoria  &  Pekin  Union 
Railway  Uo. ,  at  ',he  tine  he  w  s  injured  as  switchman,  and  ie 
was  injured  vMle  in  the     erfonuance  of  the  duties  of  such 
employment.       Tue  injury  occurred  at  a  railroad    crossing 
sitaated  south  of  the  southerly  liiuits  of  tie  city  of  Peoria 
at  a  point  where  the  tracks  of  tlie  Linneapolig  5;  St. Louis  Railway 
Co.  cross  the  tracks  of  t'lie  ap  ellant  company,  and  this  crossing 
is  also  used  by  several  other  railroad  coiiipanies,  including  the 
Peoria  &  Pekin  Union  Railvmy  Co,  for  switcl  ing,  and  other 
railroad  purposes,  end  was  in  charge  and  under  the  control  of 
a  flagman  who  wa-j  an  employe  of  the  appellant.       On  the  ciay  of 
the  injury  the  P  5;  P  U     Ho. ,  was  switching  cars  for  the  i*  ic  St. 
R»y  Go.,  to  and  from  the  so-called  Bartlett  Railroad  Yards, 
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wliich  are  situated  near  the  crossing  and  was  backing  a  cut 
of  atout  twenty-eight  or  t  irty  loaded  cars  across  this  inter- 
section of  the  two  railroads  iientionei  ;  and  when  tliis  cut 
of  cars  reached  the  c  ossing  another  cut  of  cars  in  charge  of 
a  switching  crew  of  the  appellant  company,  and  running  on  the 
tracks  of  the  apT)ellant  company,  collided  with  it,  whereby  the 
appellee  was  knocked  off  of  the  top  of  Ve  cars  where  he  Wc)S  in 
the  prrformance  of  his  duties,  and  precipitated  to  the  ground, 
and  injured. 

The  declaration  contains  three  counts  charging  the 
ap,..jllant  company  with  negligence.       The  negligence  charged  in 
the  first  count  is,  that  the  cut  of  cars  of  the  appellant 
company  which  ran  into  the  cars  of  the  P  ^  f  U.Co.,  were  reck- 
lessly and  carelessly  operated  by  .:.p,.ellant,  and  because     of 
such  careless  and  reckless  operation,  ra  n  into  the  cars  of  the 
P  &  P  U.       Tlie  second  count  avers  that  the  flag..^n  employed 
by  the  appellant,  at  the  c.ossing,  whose  duty  it  was  to  give 
proper  signals  to  on-uoming  trains,  carelessly    nd  negligently 
signaled  the  cut  of  Cirs  upon  wliich  the  ap,yellee  was  riding, 
to  come  on,  which  rec.  Ite     in  the  injury  in  question.       The 
third  count  avers  that  the  appellant  negligently  and  careless- 
ly drove  and  [^opelleu  its  cut  of  cars  towards  ^-.aid  railroad 
crossing,  without  having  any  person  on  the  forward  end  of  its 
cut  of  cars  to  direct  the  laovements  of  tiie  cut  of  cars,  and 
negligently  and  carelessly  failed  and  neglected  to  give  any 
warning  of  its  approach  towar^  s  '^aid  intersection,  jrwherefeyx 
t3aES3|i|iKiiB«xW2SxinJHrsix     nnd  neglige  it ly  and  care  ess ly 
failed  and  neglected  to     top  its  out  of  cars  befoi-e  reaching 
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said  intersection,  wherety  the  appellee  was  injured.       Tliere  w.'S 
a  trial  by  jury  and  a  verdict  finding  ap  ellant  guilty,  and 
assesBing  ap.ellee'n  damages  at  tp2500.00.       Apjellant  made  a 
motion  for  a  new  trial  and  tie  court  rec^uirea  the  appellee     to 
remit  ^UOOO.OO  of  the  rmiount  fixed  in  the  verdict,    -nd  there- 
upon denied  the  motion  for  a  new  trial,  and  a  ijuclgment  wrs 
entered  against  the  appellant  for  $1500.00,  from  which  juagment 
this  appeal  is  prosecuted.  rs  a  ground  for  reversing  the 

judgment  it  is  urged  that  !;he  verdict  is  against  the  weight  of 
the  evidence;   that  the  court  refused  to  aAnit  proper  evidence 
for  appellant;   that  the  court  g  ve  erroneous  instructions  for 
appellee;  c.nd  that  the  aiiiount     of  daraages  in  the   judgnie  ^t   is 
excessive. 

Concerning  the  facts  and  the  Ci:^u3e  of  t- e  collision  the 
appellee  testified  that  at  tlie  time  of  the  in^ry  on  Ju.  e  14, 
1915,  he  was  working  for  the  P  5:  P  U  K'y  Co.,  as  a  member  of  a 
switching  crew;     that  the  crew  consisted  of  E.C.Royalty,  as 
foreman,  Mr.  Krickson,  and  iiimself;     that  the  accident  1-appened 
ahout  three  o'clock  in  the  afternoon;   that  the  cut  of  cars 
upon  which  he  was  working  was  going  dovm  th     B'-dV  track  to  be 
delivered  to  the  Id  &  St  L  Yards,  which  were  located  on  the  other 
side  of  the  P.R.T.crossing;   that  he  was  on  top  of  trie  end  car, 
which  was  <.  pproaching  the  crossing;   that  there  was  about 
twenty-eight  cars  which  were  being  pushed  by  an  engine;   and  trat 
he  was  standing  on  tie  car  nearest  to  the  cro'^sing  for     the 
protection  of  the  train;   that  the  crossing  flagman  was  standing 
at  his  usual  place  at  the  cronsing;     that  the  cars  stopped     bout 
sixty  or  seventy  yards  for  the  purpose  of  switching  on  to     the 
cross in^  tracks;  and  that  when  the  train  got  on  to  t^ese  tracks 
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tlie  flagman  was  in  pl;dn  siglit  and  that  ap  /ellee  looked  for  the 
signal;    elicit   the  flagra^n  -^  ve  the  signal  to  come  ahead;     that 
he  transiiiitted  the  signal  to  the  ];eaa  man  next  to  the  engine,  and 
that  it  was  coioiiiunicated  to  the  engineer;  cuad  that  thereupon  the 
train  proceeded  towards  the  crossing  in  question;  and  tiat  the 
oars  had  -roceeded  aLiiost  to  the  crossing  before  he  noticed  any- 
thing wrong;   that  the  train  was  o.bout  lulf  way  or  about  thirty 
yards  from  the  crossing-  when  he   f^aw  the  P.E.T^  switch  train; 
th^t  it  w  s  not  in  jiiotion  v/hen  he  first  saw  it;   that  afterwards 
he  saw  it  hack  up;   that  the  trriin  was  nearly  on  the  crossing 
when  he  first  saw  the  P.R.T,  train  move;   that     he  g  ve  the  c^top 

sigTial  iiiu..ediately  and  rr.n  back  to  get  out  of  the  way;   that  he 

end 
ran  back  towards  the  liead/of  the  train  perhaps  three  or  four 

or  five  c  rs,  when  the  trains  hit  and  knocked  him  off,  and 
caused  his  injuries.       Concerning  his  injuries  the  appellee  testi- 
fied substantially  as  follows:-  "  I  had  both  wrists  sprained  and 
one  i .-  not  all  right  yet,  but  this  one  i  dont  feel  it  any  more. 
I  mean  the  left  one  isn't  all  right,  I  don't  know  what  is  t.:e 
matter  with    it;   it   is  veiy  sore  at  tiiiies  I  stri-in  it;  1  can 
pull  with  it,  but  as   to  pushing  anything,  shoviijg'  a  broomstick 
or  set  a  brake,  or  anything  like   that  1  cannot  do  it  because   it 
hurts.     It  is  tender.     I  was  able  to  handle  the  brake  wheel 
before   Uie  accicjbit  and  1  am  not  able  to  do  it  with  the  land  now. 
After  the  accifj  nt  my  e/e  was  out  of  business  for  about  a  week 
from  the  cut  over  the  eye.       I  can  see  fairly  well  out  of  it  noff, 
but  have  to  use  glasses,  which  1   did  not  use  before  tlie  accioent. 
In  the  day  time  I  can  see  f c  irly  well,  but  at  night  to  read  1 
have  to  use  glaspes,         I  have  suffered  jjains  as  a  res^  It  of 
these  injuries  for  about  two  or  tiiree  weeks.       My  head  and  my 
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teeth  hurt  me.       1  lost  one  tooth  at  tlie  tiwe   of  the  aocident,  and 
later  four  others.       Por  tliree  or  four  weeks  afjter  the  accident 
I  slept  very  little,       1  never  lad  any  headaches  before  the  ac- 
cident, but  have  them  quite  a  ^ood  deal  now,  sometimes  once  or 
twice  a  week.       It  was  seven  --.veeks  and  three  days  before   I  wnt 
to  work.       My  average  monthly  earnings  being  about  cVlSS.OO. 
1  went  back  to  work  for  the  P  &  P  U,  and  am  working  for  them  now 
as  switchiiian.       I  cxi  worldng  the  field  job,  cM  could  not  set 
a  brake  on  account  of  hy  hand.       1  worked  for  four  or  fiije  days, 
and  then  I  was  off  for  four  or  five  days.         My  arm  hurt  ue  so^ 
that  I  could  not  work.       1  went  back  on  andiier  job.TlBfi^  job 
1  am  on  now  does  not  req^iire  getting  i'Hj  brakes." 

The  appellee  is  corroborated  by  two  witnesses  with 
reference  to  the  giving  of  the  signal  to  come  on,  to  the  P  lo  P  U 
train  crew,  and  also  as  to  the  circumstances  u  der  which  the 
collision  took  place.     The  fla^an,  who  was  a  witness  for  ap- 
pellant,      denies  that  he  gace  the  P  &  P  U  train  crew  a  signal 
tc  come  on{     nd  he  is  also  corroborated  by  .he  foreman  of  the 
P»R.T.  switching  crew.       i'he  real  contest  in  the  case  turned 
upon  the  question  as  to  whether  or  not  tJ.e   flagman  signaled  the 
P  &  P  U  train  to  GOme  on.       There  is  a  clear  conflict  of  evi- 
dence upon  tl^t  point,  which  is  the  vital  one   in  tlie  case.     To 
settle     tLis  conflict  v/as  a  question  for  the  jury.       fue  jury 
believed  the  appellee  and  were  warranted  in  doing  so  under  the 
circumstances,  and  this  court  would  not  be   justified  in  holding 
that  they  should  not  have  done  so.       It  is  clear  that  the  ver- 
dict i^  not  so  manifestly  against  the  weight  of  the  evidence  that 
it  should  be  set  aside, 
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-ippellant  conteads  that  the  court  erred  in  refusing 
proper  testL.iony  offered  on  the  trial;     that  it  offered  evidence 
that  ina    short  switching  moveiifint  it  was  not  the  floistom  nor 
was  it  practicable  to  have  a  look  out  ride  on  the  top  of  the 
cars  and  that  this    evidence  ofiered,the  court  refused  to  aamit 
it.       But  neithej:  the  abstract  nor  the  record  discloses    any 
such  offer  of  evidince,  nor  any  questions  directed  to  the  proof 
of  any  such  custom.       It  does  not  appear  that  this  matter  was 
brought  to  the  attention  of  the  court  either  by  question  or  other- 
wise, nor  that  the  court  ruled  upon  it.       The  question  therefore 
in  tliis  connection  is  not  before  us  for  consideration  or  decision. 

Complaint  is  also  made  of  the  giving  of  the  first  and 
second  instructions  for  the  plaintiff.        Appellant  states  that 
in  the  first  of  plaintiff*s    nstructions  the  court  instructed  the 
jury  that  if  they  believed  from  the  evid  nee  that    he  appelLee 
was  exercising  due  c  re  for  his  own  safety  and  the  defendant 
was  negligent,  he  would  have  a  right  to  r-cover  damages  to  the 
extent  sustained,  and  contends  that  inasmuch  as  the  appellee 
was  an  employe     of  the  P  &  P  U  R»y  Co.,  if  tlie  P.&  P  D.Co.was 
negligent,  or  equally  negligent,  or  contributefi  to  theaccident, 
then  the  appellant  would  not  be  liable,  and  that  the  instruction 
was  erroneous  because   it  did  not  embody  this  point.       Vthile  it 
is  true  that     the  appellee  would  jodt  he  chorgeable  with  the 
negligence  of  the  P  &  P  U  train  crew,  in  dfeobeying  the  flagman's 
signal,  yet  the   failure   to  embdythis  idea  in  the  instruction 
for  ap  )ellee  did  not  make  it  erroneous.       The  instruction  cor- 
rectly stated  the  law  as  far  as  i:  went.       And  it  w.s  not  neces- 
sary to  embody  in  it  the  point  referred  to, which  was  a  matter 
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of  defense.   Moreover,  the  point  ina(  e  by  the  ap  ;elLant  was 
elaborately  embodied  in  its  own  instructions,  and  repeated  in 
them,  so  that  tie  jury  had  the  full  benefit  of  this  legal 
feature  of  the  case.   All  the  instructions  must  be  considered 
together,  and  when  so  considered  in  t]  is  case  they  undoubtedly 
constitute  a  complete  statement  of  the  law  especially  as  applicable 
to  the  defense  made  by  appellant.    It  is  also  in  isted  that  the 
instructions  concerning  prospective  damages  is  erroneous  beca  se 
it  contains  the"  suggestion  of  a  right  of  recovery  for  lUture 
consequences  from  a  pellee's  injuries,  and  it  is  claimed  that 
there  is  no  evidence  to  'Sup,.ort  this  feature  wl    the  instruction. 
This  contention  of  ap,.ellant,  '  owever,  cannot  he  sustained, 
because  tliete  is  evidence  of  consequencesfollov/ing  appellee ♦s 
injury,  of  weakness  of  sight  of  the  eye  that  was  injured,  and  of 
continued  trouble  with  the  left  wrist  which  followed  the  injury; 
also  of  intermittent  headaches,  which  appellee  continues  to 
suffer  from  after  the  injury. 

In  view  of  this  evidence  the  instruction  was  properly 
given.  We  do  not  regard  the  amount  of  damages, as  reduced  by 
the  remittitur,  and  for  which  judgment  is  entered,  bsss  as 
excessive. 

Judgment  is  therefore  affirmeo.. 
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STATE   OP  ILLINOIS,    ) 

SECOND  DISTRICT.  \  ^'^'        I,  CHRISTOPHER  C.  DuFPY,   Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  oflBce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this  ninth  day  of 

March,  in  the  year  of  our  Lord,  one  thousand  nine  hundred 

and  fifteen. 


Clerk  of  the  Appellate  Court. 


t*  «< 


'r'^^  f. 


P  : 


H 
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AT  A  TERM  OF  THE  APPELLATE  COURT,   h 


Beg-un  and  held  at  Ottawa,  on  Tuesday,  the  fourth  da|r  of  April, 
in  the  year  pf  our  Lord  one  thousand  nine  hundred  eJKd  seventeen, 
within  and  ior  the  Second  District  of  the  State |of  Illinois; 
Present--The  Hon.  DUANE  J.  CARNES,  Presiding-  Justi 
HonADORRANCE  DIBELL,  Justice. 
Hon.  ¥OHN  M.  NIEHAUS,  Justice. 
CHRISTOPHER  C.  DUFFY,  Clerk. 
E.  M.  DAVIS,  Sheriff. 


(/ru 


}uv 


BE  IT  REMEMBERED,  that  afterwards,  to-'^t:  on 

OCT  1  S  1917      ^^"^  opinion  of  th^  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  ^in  1;Me   words  and  figures 
following,  to-wit: 


Gen.  ilo.  6438.  g.  No.  61. 


^^'^''^^""Vppeuoe.       1   208I.A,  504 


-vs-  ) 


Ibert  Triebel,  xxdjar.  of  . 

list  te  of  tienry  0. Triebel, 
deceased, 

Ap  «ll.  nt. 


ii Pineal  frobi  Peoria ( 


Games,  P.  J. 

'Phis  on  its  merits,     s  discloseu  by  the  eviuenue,  ic  a  suit 
in    ssnmpsit  by  appellee,     lioa  Schlatter,  against  her  cousin, 
Albert  Triebel,  the  appellant,  for  $2200.  which  she  claims  he 
promiset    to  pay  her  as  a  part  consideration  for  the  ourchase  by  him 
of  her  father  of  the  Ideal  Laundry  assets  and  business.      She  had 
judgment  on  a  verdict  for  the  full  aaiount  and  the  defendant  prose- 
cutes this  appeal. 

The  evidence  shows  without  contradiction  that  John  oc^latter, 
father  of  appellee,  b  d  for  some  years  been  the  owner  operating  the 
Ideal  Laundry  at  Peoria,  Illinois.       Henry  CJ.  Triebel,  his  brother- 
in-law,  had    advanced  him  money    nd  become  secutity  for  him  in  a- 
mounts  aggregating  about  $13,600.       'Priebel  died  f'ebruary  18,1913, 
and  his  son,   tiie  appellant,  was  ap  ointed  administrr.tor  of  his  est.  te 
and  John  Schlatter  gcve  the  estate  his  prouissory  note  of      bout 
$13,600.      Appellee  had  been  eng-  ged  in  the  laundiy  for  some  time 
as  bookkeeper    t  a  stated  salary,  which  she  received,     nd  had  from 
tiiue  to  time  advanceo  money  to  her  father,  or  as  the  parties  term 
it,  to  the  Ideal  L  undry.       She  continued  in  the  business.       In 
July,  1913,  one  iiiauss,  a  public  accountant,  was  envployecl     to  examine 
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and  report  to  ao^elLant  the  condition  of  the  Liun^ry's  .ssets, 
which  he  did,  Si.owing,    jiiong  other  t  ings,  that  the  bookkeeping 
as  not  in  accordance  vdth  business  usages  c.nd  for  that  reason 
it  was  difficult  to  ascertain  the  exact  condition.       In  the  1.  tter 
part  of  1914  John  tV.  Glascoe,  a  public  accountant,  was  called 
in  to  arrange  the  books  and  ascertain  the  financial  condktion  of 
the  business.      A  gre -t  number  of  creditors  were  shovm  by  the 
accounts  imd  it  appeared  that  the  indebtedness  was    $22,745«02. 
This  sum  includeft  the    mount  due  the  estate  of  Henry  G.Triebel 
but  did  not  include    ny  indebtedners  due  to     poellee.       Negotiations 
were  opened  for  the  purchase  of  the  assets  by  appellant  in  con- 
sider tion  of  his  paying  the  creditors,  including  t  e  estate, 
sixty  [jer  cent,  of  their  claims,  which  was  figured  at  vlo,600., 
and  John  Schlatter  addressed  a  letter  to  each  of  tlfi     creditors 
st  ting  th  t  lie  WaS  offered  ^13,600#  for  the  business,  which 
would  en  ble  him  to  p<.y  thei^i  sixty  cents  on  the  dollar^  and    if 
th  t  proposition  was  not  accepted  he  v/ould  be  forced  into  b  nk- 
ri'ptcy.       The  creditors    ccepted,    i\  bill  of  sale  of  the    roperty 
from  John  Schlatter  to     Ibert  llriebel,  adiuinistrator  of  the   estate 
of  Henry  G.  Triebel,  was  executed    nd  delivered,  the  note  to  the 
estate  canceled,  and  ii^oney  furnished  by  Triebel  to  p.  y  the  other 
creditors.      Purin:^-  the  negotiations    which  ended  in  appellant's 
poroL  se  it  ha.  been  discussed  and  arranged  th  t  ap  ellee    should 
continue  in  the  business  as  long  as  she  wished  at  the  saiiie   salary 
she  had  theretofore  received,  and  she  did  continue  and  draw  her 
salary  until  ::aroh  25,  1916,  when  ap  ellant  discharged  her  p  ying 
her  salary,  however,  for  two  weeks  after  th.  t  date. 

-''ppellee  cl  ims  that  during  the  negotiations  vdth  api^ell  nt 
tie  indebtedness     of  the  Ideal  Laundry  to  her  was     repeatedly 
discussed    nd  that  the  aiiiount  appeared  on  a  ledger  alon^j  with 
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the  aiiiOunt  owing  the  Triebel  eataie,  and  that  apijell  nt  told 
lier  they  would  not  include  the  indehte   ness  to  her  in  the 
settlement  with  oreditorn;     that  he  would  pay  her  in    full 
after  he  had  everything  straightened  up,  meaning  after    he 
got  into  the  business  and  got  it  running.       She  and  her 
father  each  testify  to  an  agreeiuent  by  appellant  to  that 
effect  in  the    Tesence  of  I'.r.  Boggess,  ap  ellant»s    ;  t- 
tomey,     nd  Mr»  George  B«  Foster,  appellee's  father's    at- 
torney at  the  tiifle     tie  n  tter  of  the  tr  nsfer  of  the  business 
was  finally  arranged.       It  seei^s  th^  t  iir.  J^'oster  was     dead 
and  'iLr*  Boggeas  was  the  attorney  representing  appellant    on 
the  tri  1.      Appellee  and  her  father  each  insisted    while 
testifying  th-t  the  arrangement  was  as  above  stated,    nd  in 
•xaiaination  by  I.'t.  Boggess     said  to  him  that  he  knew  it. 
Appellant  testifies  th  t  there  w^  s  no  such  promise,    but 
admits  the    resence  of  the  two  lawyers  when  the  traae    v/as 
made.      He  claims  no  such  account  was  sho\m  on  the  books , 
and  called  the  expert  accountant,  Glascoe,  who     testified 
that  he  saw  no  such  account  and  didn't  learn  in  his  examin.  - 
tion  of  the  affairs  of  any  such  indebtedness,        The  expert, 
Kn  uss,  was  not  called  by  either  p  rty. 

After  her  discharge    appellee  isaade  deiuand  in  writing 
on    ppellant  for  $2200.,  the  amount  sh)»  claimed  he  owed  her, 
and  followed  th.  t  dmand  with  this  suit  makii^  c:p  ellant, 
Albert  Triebel,  and  her  f:  ther,  John  Schlatter,  defendants. 
The  summons  was  returned  served  on  Triebel,     Schallater  was 
not  found  and  never  appeared  as  a  defendant.       She  filed  a 
declaration  of  six  counts,  the  third  of  which  alleged,     in 
substance,  that  the  defendant,  John  Schlatter,  ("oii^  business 
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as  Ideal  Laundry,  was  inuebtec'  to  th«  plaintiff  in  the  sum 
of  $2500.,  for  iiioney  loaned  and  advanced  by  the  v;laintiff  to 
him    nd  that  he  sold  to  defenaant,  i'riebol,  aduiinistrator, 
the  business  and  assets  of  the  laundry,  and  as  a  part  of  tie 
consideration  Triebel,  administrator,  agreed  to  pty  dll  the 
indebtedness  of     S  chlatter  then  outstejiding  including  tlie 
amount  so  due  the  plaintiff.       !fhe  other  jfive  counts     in- 
cludes one  charging  violation  of  the  Balk  Sales  law  .-which 
was  during  the  trial  diauirsed,-  the  consolidated  cOiMion 
counts,  and  other  counts  for  moneys  advanced  by  the   (;1  intiff 
to  the  oefencants.       She  filed  an  affidavit  of  claim  with  her 
declaration  stating  that  her  demand  was  for  luoney  loaned  to 
the  defendants  and  interest  thereon,  and  th  t  there  is  now  due 
the    jlaintiff  froia  the  defendants  the  rum  of  ?21i30.     Triebel 
filed  the  general  issue  to  the  whole  declar  tion,and  a  plea  to 
the  third  count  denying  tk-t  as  part  of  the  consideration  of 
the  sale  of  the  laundry  he  agreed  to  assume  and  pay  all  in- 
debtedness of  John  Schlatter,    nd  denying  that  he    roLdned 
to  i)ay  the  plaintiff  any  sam  of  i..oney,  and  filed  with    his 
pleas  an  affidavit  of  defence  stating  that  the  estate-  of 
Heniy  G.  Triebel  hBs  never  nor  has  he  individually  borrowed 
money  frcia  ^intiff,  and  that  said  estate  is  not  now  and 
never  has  been  indebted,  and  that  he  individually  has  never 
been  and  is  not  now,  indebted  to  the  -la^ntiff  as  alleged. 

The  issue  so  formed  on  the  t  ird  count  was  the  only 
one  tried.       On  motion  of  the  defendant  the  ^  ourt  ordered 
the  plaintiff  to  file      bill  of  particulars,  which  rhe  did 
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con  ip ting  of  eight  itemr'  each  reading  "  Cash  loaned    and 
advanced  to  Ic'eal  Laundry"  at  eight  difierent  specified  dates 
from  January  20,  1912,   to  June  30,  1914,  inclusive,  aggregat- 
ing  )194:1,?jS,      Aftenvards,  by  leave  of  court,  she   filed  an 
amendiuent    as  f ollov/s  I'pSundry  cash  items  loaned  and  advanced 
to  ideal  Laundry  between  January,!,  and  June  30,  1914, 
1^253.74",  mikiog  a  total  of  $2200.        .t  the  close  of 
plc:intiff*s  evidence  defendant  Triebel  LiOved  the  court  for  a 
directed  verdict  on  three  grounds:     First, "Rii..t  the  pleadings 
and   oroof  show  a  misjoinder  of  the  defendants';     Second, 
"That  the  evidence  shows  a  promise  if  any,  and  contract  and 
dealings  had  with  defendant  as  administrator  of  the  estate  of 
Henry  G.  Triebel,  deceased,  on  behalf  of  the  estate";  Third, 
"Because  of  variance  between  the  pleadings  imd  proof-  the 
pleadings  showing  a  joint  liability  and  the  jjroof  an  individual 
one."       Tl.e  court  denied  the  motion  and  thereupon  the  the 
plaintiff  disiiiissed  her  suit  as  to  tie  defendant,  John  Schlatter. 

xt  the  olore  of  all  the  evidence  the  motion  was  renewed 

on  tlie  same  groundn  and  denied,  and  tie   .plaintiff  disLiiased 

as  to  the  fourth  (  Lulk  oales)  count.       Tl;e  jury  ret  med  a 

verdict  for  the  plaintiff  for  <^2Q0Q,       The  court  November  24, 

1916,  took  under  advisement  the  defendant's  Mjtion  for  a  new 

trial  and  on  December  ;i2  tlie  record  prO;jer  shows  that  he 

denied  the  motion  and  entered  judgment  on  the  verdict  against 

Albert  "i'riebel,  administrator  of  the  estate  of  lienry    G. 

Triebel,  deceased,  doing  business  as  the  Ideal  Laundry,  to 

be    )aid  iifi.  lionis  propriis.     The  bill  of  exceptions  shows 

th^t  on  the  court's  overruling  the  motion  for  a  new  trial 

the  defendant  moved  that  the  judgment  be  Liade  payable  in 
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du»  course  of  a  ministration,  -nd  the   plaintiff  i^iOied  that 
it  be  luade  payable  ifi.  Jaflnis.  ^rQprii,a»  and  staied  as  one 
reason  for  her  motion  that  the  defendant  since  the  verdict 
of  t' e   jury  had  ap  eared  before  the  probate  court  of  Peoria 
oounty  and  obtained  an  order  disohiirging  him  as  adi^iinistrator 
and  declaring  fjaid  estate  cloned,  and  presented  \7ith    her 
motion  a  copy  ^of  raid  probate  ;x)urt  order. 

■  uring  the  entire  transaction  appellant  supposed    he 
was  acting  as  administrator  ^ nd  probably  used  the  funds  of  the 
eetate  in  ;}urchasing  the  business.       r.ppellee  and  her  father 
also  regarded  him  as  acting  in' that  capacity.       Tlie  testimony 
of  both  plaintiff  and  defendant  was  given  and  received    on 
tl'C  theory  that  the  transactions  were  with  and  the  suit  was 
against     the  .iduiiniatrator  as  such.     The  court  ro  u  derstood 
it  .Jid  made  remarks  during  the  trial  in  the  presence  of  the 
jury  to  that  effect.       It  is  nov;  conceded  that  l^e  had    no 
aut  ority  to  make  that    jurohase  in  his  reprenentative  capacity 
and  v/as  not  liable  as  adidinistrator;  that  the   ourcliase  of  the 
laundry  iinist  be  treated  us  his  individual  business,  and  if 
there  is  any  liability  it  is  against  him  ,jersonalIy  and  not 
as  a  representative  of  t :e  estate,  and  tVat  tie     clescription 
in  tiie   title  ndmr.  etc.,     roint  be  treated  as  deacriptio  personar. 

Appellant  urges  tl'K*t  'he  Wug    .rejudiceu  in  the  conduct 
of  t  e  trial  by  the  assUiaytion  that  the  suit  was  against  bim 
as  adLiinistrator  instead  of  as  an  individual;  th  t  the     jury 
supposed  they  were  rendering  a  verdict  against  him  as  such 
administrator  and  that  've  cannot  now  know  how  tl  ey  ji.ight  h-ve 
been  affected    by  knowledge  of  the  legal  status  of  the  claim. 
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prenente    under  tie  otLer    ounts  and  act  trie'    aid  require  one. 
The  eviaence  fairly  s  ows  tlat  j-he  had  advanced  to  lier  father 
at  difierent  tiiues  in  different  aiiiountB  in  the  aggregate 
$2200,,  and  if  the  testii-.ony  of  herself  and  her  fatler  is  to 
be  belie veci  ap, pliant  agreed  to  pay  "ner  wliatever  the  iau  dry 
owed  her,  and  ^derr3tood  thctt  was  the  i:..x)unt.       -ppellant 
aaya  there  was  no  considcxation  for  the  i.roiuise  Dut  if  i.e 
made  it  aa  olaiiaed  at  the  tiiiie  of  the   transaotion  the  property 
Tested  in  him  by  the  bill  of  sale  af lorded  a  valuable  con- 
sideration*       It  is  urged  that  the  jjroiaaise  testified  to  by 
appellee  and  Ler  father  was  to  pay  her  as  soon  as  appellant 
got  tl.ings  straightened  around  am  in  running  order,  end 
that  the  eviuence  does  not  show    what  the  condition  of  tho 
Ideal  Laundry  was  at  the  time  of  t  e  trial;   that  appelL^nt 
may  not  yet  havegotten  matters  straightened  out  and  in  running 
order.       !i!he  promise  was  to  pay  in  the  future  on  the  liappening 
of  a  certain  event.       .  r/pellee  testifies  that  the  substaniie 
of  t"  e  agreeL.ent  was  tliat    he  would  pay  when  he  got  possension 
and  control  of  the  business .       '{"he  record  sro\7S  thct    he  h.id 
ponsession  and  control  of  the  business  for  more  than  t.'iO  years 
before  suit  was  brought.        .ppellant  grouadr:     is  defence  en- 
tirely on  the  proposition  tliat  le  never  niade  any  fiuch  prinui -.e. 
He  mafie  no  claim  and  there  is  nothing  in  the  evidence     to 
indicate  that   :he  business  was  not  straightened  out  and     in 
runiung  order  when  the  'uit  w^ia  brought,  and  we  think  there 
is  enough  in  the  record  to  justify  a  finding  that  the  condition 
specified  existed  for  t  ometime  before  t]  e  beginning  of  the 
suit. 

By  plaint if f»s  first  instruction  the  jury  were  told, 
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jiut  the  record  shows  from  beginning  to  end  of  ti  e  trial 
that  appellant  was  quite  an  renponnibli  as  apoellee  in  mis- 
leading the  jury  in  that  respect.       '.3  is  not  now  in  a  position 
to  complt-in  of  that  error.       'ibe  question  triea  was  whether 
he  in  the     recenoe  of  his  la-.vyer  and  John  Schlatter's  lawyer 
made  ap[jelljee  certain  proiuioes.       I'lie   jury  had  the  direct 
testiLiony  of  t^o  witnesses  that  he  did,  and  of  one  witness 
tl^t  he  did  not,  with  certain  Hacts  and  circiuugtanoes  corrobo- 
rating each  side  submitted  for  ti  eir  consideration  in    eteriidn- 
ing  that     question.        In  weighing  the  eyiucnce  it  was  not 
material  whether  he  was  making  .-  contract  as  an  individual 
or  as  a  repi^er^entative  of  tlie  estate.      Ap  ellant  also  uTt'^es 
that  the  declaration  ckirged  a  joint  liability  and  the  evi- 
dence does  not  tend  to  si  ow    such  liability  but  only  tends 
to  show  a  several  liability;  therefore,  that  there  Wc.b    a 
variance  between  the  pleadings  and  the  jroof.        nd  appellee 
answers  that  under  section  54  of  our  Practice  act  (J  ob  A  8591) 
apjiellant  not  Laving  filed  a  denial  of  joint  liability  cannot 
be  heard  to  say  that  tie  obligation,  if  any,  was  ceveral. 
An  examination  of  the  Illinois  cases  will  show  that  uot\7ith- 
standing  the  statute  there  caniot  be  a  recovery  under  an  al- 
legation of  joint  liability  when  the  evidence,  taken  together, 
shows  tb^t  the  liability  was  r.everel.     (United  .Torkmen  v  Zuhlke, 
129  I11.29G;  Powell  Co.  v  Finn,  193  111.  567;  Garrels    v 
Keyer,  21  111.  App.  386}     Coliuabian  Hard  .'.ood  Lumber    Co.,  v. 
Langley,  51  Ul.App,  100.)     But  that  question  does  not  arise  on 
this  record.     There  was  no  effort  here  to  enforce  a     joint 
liability.     The  case  was  dismissed  as  to  defendant, Schlatter, 
at  the  close  of  the   .jlaintiff 'sevidence. 
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The  qneption  is  whether  it  van  ncoearary  to  auetid  tie 
declaration  in  that  rea  ect»       The  third  cou  t  ohar^^d    an 
individual  liability  of  ap  ellant.       Issue  was  taken  on 
that  charige  and  the  entire  evidence  directed,  to  the 
question  whether  appellant  niade  the  prouiise  there  allef^ed* 
It  la  true     that  count  also  charged  a  joint    promise     of 
the  defendants  to  pay  the  debt;     but  we  t:dnk  that    may 
be  rejected  as  surplusage.       It  was  not  xufaterial  who    be- 
sides    the  appellant  agreed  to  pay  her  if  he     iseverally 
so  undertook  and  agreed,       Tlie  whole  contest  was  directed 
to  whether  he  did  or  did  not  so  agree.       "Plnere  w.s    no 
evidence  shov/ing  or  tendinf;  to  show  a  joint    undertaking. 
The  t  ird  count  clearly  set  out  the  several  undertaking 
of  ap  ellant  and  recited  a  consideration  therefor.       T7e 
think  she  could  recover  on  that  allegation  notwitl' standing 
the  fact  tb-it  Fhe  unnecessarily    further    chi^rged      and 
failed  to  prove,  that  both  defendants  proiuised  to  pay 
her.       If  the  pleadings  pre^iented  only  the  issue  whether 
a  joint   ircmise  was  ci  de  and  broken,  a  different  question 
would  arise  that  we  need  not  ?ere  discuss. 


It  is  also  objectefl  th.  t  ap  ellee  did  not  prove 
her  bill  of  r;articulars  and  it  is  true  that  tlere  was    no 
evidence  showing  or  fending  to  s^iow  that  iiie  two  defendants 
jointly  owed  her  any  ai^ount,  or  that  she  had    advanced  to 
the  Ideal  Laundry  the  ^^^evei-al  items  mentioned  in  her    bill 
of  j>articuL-rs  in  the  exact  aiiiounts  there  named  or  .t  the 
precise  dates  there  specified.      But  tie  issue  tried  under 
the  tliird  count  required  no  bill  of  particulars.       Those 
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insubBtanoe,     if  they  believed  froiu  the  evidence   ». 

defendant  pfurchased  the  laundry  businiaa  from  John  Schlatter 
and  thereupon  proiuised  and  agreed  to  pt^y  the   ijlcdntiff  said 
sum  of  u.oney,  they  a.  ould  find  the  issues  joined  for  the 
plaintiff.       Tl  is  instruction  is  urged  as  error    because 
it  ignored  the^question  of  conaideration.     It  is  sugj;ested 
by  appellant  that  tie  migLt  lia^/e  bought  tliO  business  and  then 
afterwards  made  the  projtiir.e,  and  in  that  o^^se  the     tr-.nsfer 
of  tic  business  \vould  not  furnish  a  connideration.       Tliis 
is  true,  but  there  was  no    issue  of  that  kind  tried.       If 
appellant  made  the  procdse  he  made  it  as  a  part  of  the  trans- 
action in  which  he  acquired  th6  business,  and  that  furnirhed 
the  consideration.       if,  ^s  he  claims,  he  made  no    such 
prctiitie,  there  w-as  no  queotion  of  consideration;   therefore, 
as  applied  to  the  evidence, we  see  no  error    in  that  instruction. 
Plaintiff's  third  instruction  told  the  jury  tb.  t  the  ;;reyonder- 
ance  of  the  evitence  in  the  case  is  not  i-lone  deterEiinod    by 
the  number  of  Vfitnesser.  testifying  to  a  particular  fact     or 
state  of  facts,  ..nd  stated    various  elements  tk^t  the     jury 
should  conr.ider  in  detercdning  the  preponderanct   of  tie  evi- 
dence without  including  that  of  the  nucihcr  of  witnesses. 
This  instruction  wlis  error  and  hi.c  been  so  held  by    our 
supreme  and  ap  ellant  courts.       It  lias  rarely  been  held  of 
itself  reversible  error,  but  might  be  in  a  cane  -.'here     the 
other  (Xirty  had  much  the  gteater  number  of  witnesses  on    a 
material  issue.       On  the  m*:.in  issue  in  t'  is  caj^e-    whether 
the  promise  was  made-    the  a '3  ellee  had  two  witnesaen     to 
appellant's  one.       It  is  true  tlat  on  the  colUiteral  que  t ion 
whether  her  account  again.-t  her  f.-ther  appeared  in  a    book 
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k«pt  t-t   .he  i^uiiiiry  appel.et  testifiev   tliat  it  waB  so  kept, 
and  ap  elLaut  and  the  expert    coountani,  Olascoe,     tcetified 
that  tley  found  no  such  acooaut  in  any  book,  but  tliere    ifdn 
eyidence  tendii^g  to  show  ti  at  buoIi  a  "book  was  jptpt  and  v/erit 
into  the  poe  ension  of  tl  e  appellant  and  was  not  produced  on 
the  trial  although  he  Wc.a  asked  to  produce  it*        \1e    think 
the  instruction  tende.    rather    to    rejuciice  the  plaintiff 
than  the  aefendant  and  for  tlkit  reason  should    uot  be    held 
reTereioLe  error. 

ppelLfiUt  introduced  u  letter  that  he  vnroie  his  uncle 
at  Stillr/iiter,     innesota,  Nove=  her  SO,  1914,  v.hile  negotiations 
for  jJurohaBe  were  pending  in   .nswer  to  an  inquiry  i:bout  f.e 
condition  of  the  Schlatter  fekily,  which  letter  he  says  he 
showed  to  appellee  at  tbe  time  it  viaa  written.      He  there  says 
that  he  t  inks  the  settle:  e^tt  will  go  through;  th:\t    John 
Schlutter'n  fai-lly    is  left  ^itj  out  funds  and  vriithout  future 
prosi^ots  except  the  ability  of  the  children  and  the  ch^noe 
that  John  has  to  find  employ ;« nt ;     tkt  he     ants    liua  to 
remain  in  the  office  if  she  can  care  for  the  books,  "and 
should  wt  COBS  out  all  right  she  v/ill  certainly  he  rewarded 
for  her  help  in  bringing  the  businef^s  to  a  nuoceasful  basis 
therefore  the  faiuily  will   :rofit  as  we  do.****  If  Bhe  elects 
to  go  out  all  intcreot  in  the  business  that  the  oohlatter 
family  have  will  go  cnt  with  ^er."        He  testifies  th  t 
she  itiade  no  objection  to  ;  is  stii  jeiiae nts  in  that  letter. 
The  uncle  had  no  intercut  in  the  affair  except  a  personal 
interest  in  the  family,       Apf^ellant  undertakes  ia    in  ris 
testiiiiony  to  exolain  what  he-  ;.iGant  by  reijarding  h:*:,  ^Tii 
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says  3he  did  not  fulfill  h  r  'jart  of  tlie  a^],ree]itent  to  stay  in 

the  businesr.       The  letter  is  not  very  inoonsistent  with  her 

ol:  i;.«ed 
testiiiiony  to  the  efleot  that  he  did  iiiake  the   ;jroiuise/and  that 

it  was  an  arrangement  not  to  be  ijublisled.    Appellant  was    a 
business  Lian  probably  regarded  as  rery  superior  by  her.       It 
might  well  be  that  r^he  would  not  contradict  him  or  criticise 
his  statement  to  their  uncle  tb-t  ehe    /  s  to  be  rewarded 
im  Pome  way  tha'l  was  not  literally  according  to  the  facts. 
He  also  introduced  a  letter  written  by  appeltee  to  him    pril 
7,  191i3,  about  three  i.ionths  after  the  business  v/as  taken 
over  in  wl  ich  she  asks  hiiii  for  a  loan  of  $50)0.  for  the 
purpose,  anong  other  tilings,  of  enabling  her  to  keep  up  hc-r 
fa  therms  life  insurance,       She  assures  Lim  that   the   loan  vill 
be  repaid,  and  states  the  desperate  condition  of  the     fa...ily 
and  her  inability  to  take  care  of  t:  em,  cJid  says     she     knows 
a  feeling  exists  that     he  doen  not  earn  her  wages  in    the 
laundry    and  v/ith  his  permission  she  v/ill  resign  if  he  loakes 
the  loan.       She  says  nothing  in  tht.t  letter  about  any  in- 
debtedness from  him  to  ler.       i^he  explains  this  by  caying 
that  the  letter  "fms  written  to  him  pevsonudly  and  she  sup- 
posed the  agreeiuent  to  pay  the  old  indebtecness  of  her 
father  to  her  was  not  by  rim  oersonaliy  but  by  the  estate. 
!?his  is  quite  likely  true. 

it  is  a  situation  th^it    tirticularly  requires  ■<.   view 
of  the  witnesses  and  a  listening  to  their  spoken  words  to 
aid  in  a  proper  conclusion.       TiiC   jury  and  trial  judge  had 
that  advantage.       Juch  weig-t  should  be  given  to  their  finaing 
on  the  facts.      We  f^ee  no  reason  for  reversing  the  judgiaent  as 
against  the  w«igit  of  the  evidence.     Finding  no  reversible 

error  the  judgment  is  affiri^ied. 

Affirmed. 
-12- 
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STATE   OF  ILLINOIS,    I 

SECOND  DISTRICT.  f  I,  CHRISTOPHER  C.  DuFFY,   Clerk  of   the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  oflBce. 

In  Testimony  Whereof,  I  hereunto  set  my  band  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Cowrt. 


c^ 


64 


^  O 


208  I.A.  521 


AT  A  TERM  OF  THE  APPELLATE  jCOURT , 


Begun  and  he\ld  at  Ottawa,  on  Tuesday,  thJ  fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  n^e  hundred  and  seventeen, 
within  and  tfor  the  Second  District  df    the  State  of  Illinois; 

Present --The  Hoh.  DUANE  J.  CARNES,  Pr^iding  Justice. 
Hon.  DORRANCE  DIBELL,  Jx^tice. 

Hon.  JOHN  M.  NIEHAUS,  j/stice. 

/ 
CHRISTOPHER  C.  DUFFY,  /Jlerk, 

E.  M.  DAVIS,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

OCT  1  6  1917       the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  6448.  Ag.  IIo.  58. 

208  I.A.  521 

Katlieryn  bJ.  Cameron, 

appellee, 
-vs-  Appeal  Irom  Will. 

Thoin  R     i.'.  i'eely, 

/.ppellant. 

s 

Games   ,  P.   J. 

Ap,3ellee,  Katheryn  lA.  Caiueron,  Noverober  5,  1912,  was 
severely  injured  by  ialliiig  over  a  t.:sket  of  ashes  in  the  fur- 
nace room  of  a  flat  "bnilding  in  Joliet,  one  aparti.:ent  of  v/hicli 
she  had  occupied  for  about  two  years  under  a  verbal  lear;e  from 
Thoiiu.s  P. Steely,  the  ap. reliant,  to  her  l-usband.       Che    brought 
this  suit  to  recover  for  that  injury  claiming  that  the  basket 
was  in  a  place  where  ap^.ellant  should     expect  her,  -s  a  tea:int 
of  the  building,  to  be,  and  that  appellant,as  landlord, through 
his  agent,  the  janitor,  violated  his  duty  to  her, and  was  guilty 
of  actionable  negligence  in  leaving  it  there; that  she     had  no 
reason  to  anticipate  it,  and  there  was   -  condition  of    sei.d- 
darknessj  therefore  she  was  in  the  exercise  of  due  care  ..hen 
she  stumbled  upon  it.       A.  jury  trial  resulted  in  a  verdict  for 
the  plaintiff  of  $2500.       The  court  overruled  defendant *b  Liotion 
for  a  new  trial  and  entered  judgment  on  the  verdict,  from  -.vhich 
this  appeal  is  prosecuted. 

Various  errors  are  assigned,  but  the  m^^in  contention 
is  that   the  evidence  does  not  sup  ort   the  verdict,  and  that 
assuming  the  truth  of  the  evidence  uost  favorable  to  cp^jellee 
she  Y/us  injured  while  in  a  portion  of  the  promises  not  included 
in  the  lease  to  her  ^usbana,  and  v/as  a  trespasser,  or  at  least 
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a  mere  licensee;     th£it  there  can  be  nc    recovery  and  the  judgiiient 
should  he  reversed  without  reii.anding  tite  cause. 

It  was  a  two-3tory  huilding  frtnting  south,  divided  into 
four  apartments,  two  on  each  floor.        ppellee  \yith  i  er  husband 
was  occupying  the  east  apartiuCnt  on  the  first  floor  under     on 
oral  lease  from  appellant  to  her  husband,  which  included    not 
only  that  aj^ri^ent  but    a  storeroom  in  the  basei..ent  and  right 
to  use  laundry  tubs  there.       The  basement  was  divided  by  t:  north 
and  south  partition  into- two  aiiiji.  rooms,  the  laundry  about  22  x 
28  feet  at  the  east,  . nd  furnace  room  about  22  x  26  feet  at  the 
west.       It  was  entered  through,  a  door  at   ihe  rear  .otf  the  baiiding 
or  north  of  the  building  opening  into  the  laundry  room.     Pour 
or  five  storerooms  opened  out  of  the  furnace  room  to  the  south 
and  west.       The-  one  included  in  the  lease  v/as  at  the  soutlieast 
comer  of  the  furnace  room  and  was  naturally  reached  by  entering 
t  e  outside  door  of  the  basement,  passing  south  in  the  L.undry 
room  a  few  feet,  then  west  thi^ough  the  door  into   the  furnace 
room,  then  south  to  the  door  of  the  storeroom.       The  laundry  tubs, 
the  UB6  of  which   /as  included  in  the  lease ,  were  d  the  north  end 
of  the  laundry  room  reached  by  turning  east  from  the  outside  door 
of     the  basement.       The  furnace  was  several  feet  north  of  the  door 
from  the   laundry  to  the  furnace  room,  and  about  lour  feet  from 
the  i^artition.       Tliere  w  s  a  post  about  eighteen  inches  northwest 
of  the  furnace,  c-nd  a  water  faacet  about  two  feet  north  of  the 
furnace.       T^ere  WiS  no  occasion  for  appellee  to  go  north  of  the 
furnace,  or  within  several  feet  soi^th  of  it  in  the  uf«     and 
occupancy  of  her  apartment  and  storeroom,  and  slie  wodd  not  go 
into  the  furnace  room  in  her  use  of  the  laanciry  tubs.  She 

testified  soiaetime  after  ^"he  aoved  into  tlie  premises  she  was 
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inquiring  about  a  place  to  throv?  waste  papers  ana  v/as  told  "by 
the  janitor  ';hat  she  could  throw  theia  on  the  r  bbish  pile  .which 
was  some    iistance  no  rtheost  of  the  furnace;  and  that  <-fterwards, 
about  three  ^veeks  before  the  acjident,  she  ].ad  be  n  getting  water 
from  the  laundry  tub  to  water  soiie  plants  in  1  er  storeroom  and 
it  wag  inconvenient    jo  use  tb  t  faaoet  because  of  i;|r8  closeness 
to  the  wall,    nd  she  Gomplcained  to  the  janitor  and  he  asked  her 
why  she  didn't  gfft  the  water  ffiai  0the  other  faucet,  and  showed 
her  the   one  lack  of  the  furnace,  which  she  never  before  knev?  of, 
and  said  she  could  get  water  there  for  her  pl.nts.and  she  after- 
wards used  that  faucet  for  that  purpose.      At  the   time  of  the 
accident  she  lad  been  to  tbit  faucet  to  get  water  and  was  re- 
turning to  1  er  storeroom  when  fihe  fell  over  a  metal  bushel 
basket  filled  with  asljes.       She  said  it  vstood  a  little  over  a 
foot     from  the  furr^ce  and  that  there  was  no  post  there  that  she 
noticed*       Other  witnesses  differed  saying  that  it  was  setting 
inside  the  post  in  front  of  the  furnace,-  that  it  was  close 
ag.^inst  the  post,-  west  of  the  post,-  right  up  against  it. 

ppellee^'j  husband    and  appellant  each  in  testifying 
stated  the  substance  of  the  contract  of  leasing  and  did    not 
differ,      Ap  «llant  did  not  live  in  the  building  but    attended 
to  the  business  part  of  its  manageiiie nt ,  LXiking  leases  and  col- 
lecting the  rents,      Ap  ellee's  only  claim  of  right   to  go  in 
that  i^art  of  the  basement  where  she  was  injured  rests  on  what 
the  janitor  told  her  c.bout  disposing  of  her  v/aste  oa  er,  and 
getting  water  from  that  faucet  for  her  plants.      iier  counsel 
argue  that  there  was  a  sort  of  f.eneral  use  of  the     Idsement 
by  all  of  the  tenants  of  the  building;  there  uoes  not  seem 
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to  have  been  any  general  use  of  th<^t  faucet.         It  v-us  put  tliere 
for  the    .urposecrf  wetting  down  coal,  ApiDelleg  did  not 

knov;  of  its  existence  until  the  janitor  told  lier.       Ghe  w^  s 
using  it  at  the  time  in  question  as  a  mere  licensee  as  she  mi^t 
hiive  used  a  water  jaucet  in  any  other  apartmeht  of  the  building 
that  its  occjupant,  or  if  unoccupied  the   janitor,  might  have 
given  her  periaission  to  une  for  l^er  own  convenience.       If  there 
is  any  significance  to  her  having'  gon-  into  the  northeast  part 
of  t;  e   furnace  rooiii  to  ttrow  her  waste  papers  on  t'  e  rubbish 
pile  we  see  nothing  in  the  evidence  to  connect  that  privilege 
with  any  rights  acquired  under  her  husband's  lea^e.       It     is 
T'OtMng  that  might  not  have  been  permitted  by  a  good-natured 
janitor  of  an  adjoining  building  if  it  had  been  convenient  for 
her  to  throw  waste  paper    there.       Appellee  urges  that     the 
janitor  had  brof^der  duties  than  tl  ose  nxidiariiy  ordinarily 
presumed  from  such  a  position,  and  recites  that  he     ad  worked 
for  appellant  eight  years  and  in  that  building  from  the  time 
it  ^7as  built;     did  all  the  janitor  work;   looked  after  the   ;;lace 
when  appellant  was  not  tl  ere;     when  a  new  tenant  caLie  down  to 
see  the  basement  he  showed  them  around  if  they  asked  him  to  ; 
that  he  showed  the  Camcrons  around  the  basement  when  they   came; 
that  when  appellee  had  occasion  to  ask  for  anything  to  be   done 
she  asked  the  janitor;     that  he  showed  her  the   laundiy  f^^nd  its 
conveniences,  and  showed  her  their  locker,  and  light,  and  their 
meter;   th  t  he  Uiade  minor  repairs  on  the  building  or     sent 
for  a  man  to  do  it,  and  was  in  charge  of  the  building  and  took 
care  of  the  furnace  and  ashes,  and  basement,  repaired  faucets, 
electric  lights,  cleanec  halls,  porches,  basement  and  sidewalks; 
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receiveu  requeates  from  tenants  and  acted  on  them;  all  of  which 
only  iiieans  that  he  was  the  janitor  of  the  buiiding  with  such 
duties  as  are  ordinarily  imposed  on  one  In  such  r  building  but 
with  no  pov/er  or  authority  to  bind  the  owner  by  any  contract     for 
an  interest  in  the  preciises.       It  may  he  admitted  th  t    his 
position  gave  him  the  rig' t  to  grant  privileges    by  way    of 
license  to  the  tenants  to  temporarily  use  the  owner^s  pror)erty. 
Perhaps  he  might  liave   ijcrmitted  a  tenant  to  enter  and  temporarily 
occupy  sane  part  of  the  premises  not  incluaed  in  th.ut  tfnant'B 
lease  and  the  tenant  would  iiot  be  a  trespasser  in  ucting  on  thr.t 
license^  but  had  he,  v/ithout  the  owner V^  knowledge,  pen.iitted 
some  tenant  to  occupy  a  vacant  room  it   vould  have  reemed     quite 
clear  that  it  was  a  mere  permissive  use  and  the  owner    7:ould 
not  be  liable  for  defects  in  tie  room  resulting  in  the  occupant*3 
injury. 

We  think  it  clear  that  appellee  hc.d  no  right  under  tne 
lease  to  be  in  that  |)art  of  the  building  where  she  was  injured; 
that  appellant  owed  her  while  there  no  duty  except  not   to  \7il- 
fully  or  wantonly  injure   iier;     that  it  was  a  mere     permissive 
use  that  she  WaS  making  of  that  t^rt  of  tlfi   preiidses.       Tie 
court  held  in  Cunningham  v.  T,2t,L.&  lY.R.R.GO. ,  260  111.     uJJ, 
595-  "  A  mere  naked  license  or  perudssion  to  enter  or  ijass  over 
an  estate  will  not  create  a  duty  or  impose  an  obli^tion  on  the 
part  of  the  owner  to  provide  against  the  danger  of  accident", 
citing  so  many  authorities  that  we  need  not    prolong  this  opinion 
by  a  discussion  of  the  numerous  cages  so  holding. 
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We  are  of  the  opinion  tk'it  t ..ere  is  no  evidence  sustaining 
the  verdiot.       The  judgment  is  therefore  reversed  witVi.out  re- 
iuanding  the  cafje, 

Reversed. 


Pindin^'  Sd  J^Q^H', 


..e  find  that  the  defendant  below  was  not 
guilty  of  ^ny  negligence     »liarged  in  the 
declaration  causing  the  injury  complcined 
of. 
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STATE   OF  ILLINOIS, 

SECOND  DISTRICT.  \  ^^'        I,  CHRISTOPHER  C.  DuFFY,    Clerk  of   the    Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and ^ — 


Clerk  of  the  Appellate  Cowrt. 
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AT  A  TEfeWtiF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  fou4"th  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  kindred  and  seventeen, 
within  and  for  the  Second  District  of  Whs    State  of  Illinois: 

Present--The  Hon.  DUANE  J.  CARNES ,  Pregjjaing-  Justice. 
Hon\DORRANCE  DIBELL,  Jus/ice 


X 


Hon.  J^HN  M.  NIEHAUS,  Ji^tice. 
E 


DAVIS'^  Sheriff, 


H-       /^"^'M^      '^Ut/  > 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 
OCT  1  ^   1917        the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.   No.   645ffi. 

Ellen  0»Rourke,   c^ppellee  ^  \)  O    ±»i\»     3  22 

V8  Appeiil  from  Woodford, 

City  of  Minonk,   appellant. 

Carnea,   P.   J. 

Ellen  0*Rourke,  the  appellee,  a  wo  ran  sixty  six  years 
of  aga,  in  fair  physical  condition*  fell  on  a  sidewalk  in  the 
city  of  Minonk  In  February  1S15,  fracturing  her  hip,  wrist 
and  one  rib.  The  injiiry  is  permanent.  She  is  now  unable  to 
walk  and  usee  a  wheel  chair.  This  action  w:^ta  b  ought  to  re- 
cover for  that  injury,  and  a  third  jury  trial  resulted  in  a 
julgraent  on  a  verdict  of  14000  for  the  plaintiff,  from  which 
this  appeal  is  taken  and  a  r  versal  asked  because  it  is  claim- 
ed the  verdict  ia  against  the  weight  of  the  evidence,  the  court 
erred  in  inatructiona  to  tLe  jury,  and  the  conluct  and  language 
of  appellee's  attorney  in  examining  witnesses  ani  in  his  adiresB 
to  the  jury  was  Improper  an  J  prejudicial  to  the  defendant. 

The  accident  happened  on  a  sidewalk  about  four  feet  wide 
male  of  brick  six  or  eight  inches  square  and  two  inches  thick. 
Three  months  or  more  before  the  injury  an  abutting  property 
corner  d\ig  a  ditch  about  a  foot  wide  from  his  premises  through 
and  under  the  sidewalk  to  the  street  to  connect  with  the  water 
main,  and  then  filled  the  iitch  with  dirt  to  a  slightly  higher 
level  t  ;an  the  surface  of  the  walk.  The  brick  were  not  re- 
placed. The  dirat  settled  and  cinders  were  put  in  the  de- 
pression. There  was  at  and  beforf*  the  time  in  question  still 
a  depression  at  that  point.  Wiiether  it  //as  a  alight  depression 
of  about  half  an  inch,  as  testified  by  appellant's  witnesses, 
or  an  uneven  on©  from  three  to  five  inches  below  the  surface 
of  the  walk,  as  testified  by  appellee's  witnesses,  wae  sharply 
contested  leaving  a  fair  question  for  the  jury  with  the  evi- 
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denoe  so  nearly  balanoed  fiat  their  ver  iiot  ehoull  control. 
It  was  raining  at  the  time  of  the  acciient  -  the  walks  were 
slippery  ani  coverei  with  snow  and  water.  Appellee  testified 
that  she  stepped  in  this  ^ole  filled  with  water  ani  fell* 
She  was  corroborated  by  her  laughter  who  was  th'rn  walking  a 
few  feet  ahead  of  her.  Appellant  offered  eviienoe  tending  to 
show  that  she  fell  on  the  walk  several  feet  from  the  depression. 
The  oourt  instructed  the  jury  that  she  could  not  recover  un- 
less the  evidence  affirmatively  showed  that  she  fell  at  the 
place  she  claimed.  This  was  also  a  fair  question  for  the  jury, 
with  the  preponderance  of  the  evidence  in  favor  of  the  plaintiff. 

The  oourt  instructed  the  jury  at  the  instance  of  the 
plaintiff  that  she  was  entitled  to  rooover  -lamages  if  she  had 
established  by  a  greater  weight  of  eviienoe;- 

"  (l)  That  she  was  in  the  exercise  of  due  care  for  her  own 
personal  safety  at  the  time  of  and  just  prior  to  t  :e  time  she 
received  the  injuries  in  question. 

(2)  That  the  city  of  Minonk  was  guilty  of  a  specific 
ne|ligence  charged  in  the  declaration,  or  in  some  coxint  thereof; 

(3}  T ^at  the  defect  in  the  sidewalk  in  question  existed  as 
charged  in  the  declaration  and  had  existed  for  such  a  length  of 
time  before  the  accident  t'lat  tlie  City  of  Minonk  knew  of  its 
existence  or  by  the  exercise  of  reasonable  care,  through  its 
officers,  could  have  iiscovered  the  defect  in  time  to  have  re- 
paired it  prior  to  the  time  of  the  injury  to  the  plaintiff; 

(4)  T  b.t  the  negligence  charged  in  the  declaration  was 
the  iir  ct  cause  of  the  injury; 

(5)  Tiiat  within  six  months  after   said  injuries  the  plaintiff 
caused  to  be  served  u  on  the  city  attorney  and  the  city  clerk  of 
Minonk,  a  notice  of  which  Exhibit  B  introduced  in  eviienoe  is  a 
copy; 

Ani  that  she  has  proved  by  the  greater  weight  of  the  evidence 
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the  items  stated  in  said  notlve." 

And  at  the  instance  of  ""he  defendant  that  they  coul  1  not 
find  a  verdict  for  the  plaintiff  unless  ehe  had  proved  each  and 
all  of  t;.e  following  thingst- 

*  First.  That  the  defendant  was  fuilty  of  lack  of  ordinary  care 
in  the  conatruotionor  maintenance  of  the  sidewalk  in  question, 
and  that  auch  lack  of  care  was  the  proximate  cause  of  the 
injury  complained  of; 

Second,  That  the  plaintiff  herself  was  not  guilty  of  such 
lack  of  ordinary  care  and  prldenoe  for  her  personal  safety  as 
materially  contrl^buted  to  the  injxxry  complained  of; 

Third:   Tliat  the  sidewalk  in  question  was  in  auch  coniition 
that  persona  exercising  ordinary  care  for  their  personal  safety 
would  not  pass  thereover  safely;   that  the  defendant  knew 
of  such  oondition  long  Issfaz  enough  befce  the  happening  of  the 
injury  compli.ined  of,   or  that  such  condition  had  existed  long 
enough  .'or  the  defendant  in  the  exercise  of  ordinary  care  to 
have  learned  thereof  and  repaired  the  same  before  said  injury; 

Fourth:  Tliat  the  plaintiff  fell  and  received  her  injuries  at 
the  place  alleged  ir  her  declaration  herein,  and  not  at  the  place 
where  Kohl's  cement  sidewalk  joins  f.ie  brick  sidewalk  in  question." 

Appellant  claims   that  item  (l)  of  plaintiff's  instruc- 
tion is  not  broad  enough  in  requiring  care  "just  prior"  to  the 
time   she  received  the  injury;  that  it  withdrew  from  the  jury 
the  question  whether  she  was  negligent  in  going  uoon  the 
sidewalk  at  all;  and  tliat  proof  of  the  slippery  condition 
01  the  walk  raised  that  issue.  Again,   that  iteip  (3)  assxamed 
a  defect  in  the  sidewalk  in  using  the  words  "the  defect" 
which  objection,  we  presiune,  might  have  been  obviated  by  using 
the  words  "a  defect".   It  is  said  the  instruction  assumes 
that  plaintiff  received  the  injury  at  the  place  where  the  bricks 
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were  removed.  It  is  not  pointed  out  ani  we  io  not  iiacover 
where  that  aasumption  is  found  i-  the  instruction.  It  is  slIbo 
said  that  it  was  error  to  refer  tak  the  jury  to  Exhibit  B, 
which  io  a  oopy  of  the  notice  of  the  aoclient  served  on  the 
city,  beouuae  the  p^i.ers  were  introduced  merely  for  the  purpose 
of  showing  notice  and  not  as  evidence  of  the  facts  therein 
stated.  By  the  instruction  tlic  jury  were  required  to  find  all 
the  controverted  facts  essential  to  a  verliot  before  reference 
to  Exhibit  B.   It  appears  from  the  reoorl  that  Exhibit  B 
stated  the  plaintiff's  place  of  residence;  that  ahe  had  sustained 
injuries  to  her  person  by  reason  of  a   isfect  in  the  sidewalk 
(locating  the  place)  between  tl:e  hours  of  sight  and  nine 
o»c_ook  P.  M.  on  the  night  of  February  1,  1915,  and  gave  the 
name  of  the  doctor  attending  her,  the  location  of  his  office, 
and  h  s  adiresa.  While  it  is  true  that  this  exhibit  was  not 
evidence  of  the  facts  therein  stated  ani  the  jury  were  re- 
peatedly so  advised  in  other  instructions,  the  defendant  as 
not  harmed  by  requiring  the  plaintiff  to  pcove  those  fact*.  We 
fail  to  see  any  prejudicial  error  in  that  instruction.  The 
words  "just  prior"  are  m.,ch  discussed  in  the  briefs.  If  they 
restricted  the  inquiry,  as  appellant  now  claims  it  is  hardly  in 
position  to  here  complain.  In  its  offered  and  given  instructions 
numbured  33  2.ni  4S  the  words  "iTmeaiateiy  prior'  and  "just 
Prior"  were  used  in  advising  ^hv   jury  wnen  and  for  how  long 
xiio  law  required  care  on  the  part  of  the  plaintiff.   The  court 
gave  nine  other  instructions  for  the  plaintiff,  all  of  which 
were  substantially  covered  by  the  one  just  recited  and  most  of 
which  Kczx  are  criticised  by  a  pe  lant  on  similar  grounds. 
We  do  not  find  prejudicial  error  in  any  of  them.  The  court  read 
for  the  iefendant  thirty  eight  instructions,  as  offered,  and 
thirteen  more  slightly  modified.  Any  danger  that  the  jury 
might  misunderstand  some  feature  of  the  case  favorable  to  the 
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defendant  was  r  moved  by  those  instruotlona,  which,  with 
great  ingenuity,  reiter^ited  appellant's  theory  of  vhat  it 
was  neoeaeary  for  the  plaintiff  to  prove  to  enti^.le  her  to 
a  verilct,  ani  of  the  relative  rights  anl  luties  of  the  parties, 
ani  repeatedly  toll  the  jury  that  the  def-^nlant  waa  only 
bound  to  Icsep  its  walks  reasonably  safe  for  public  travel  by 
persons  using  ordinary  oare,  ani  that  it  was  not  liable  for  a 
mere  accident,  ani  was  not  required  to  foresee  ani  provide 
against  possible  dangers,   ani  said  again  and  again  tl^at 
plaintiff  could  not  recover  if  she  receivei  her  injuries 
at  so'flepiaoe  other  than  at  the  depression  as  charged  in  i^he 
declaration  no  matter  whether  a  few  or  several  feet  from  the 
place,  ani  that  the  plaintiff  must  prove  that  "at  and  imme- 
diately before  the   time  she  fell"  ohe  was  exercising  iue  oare; 
ti:at  she  could  not  recover  if  the  injury  oowplained  of  was 
contributed  to  by  any  failure  on  her  part  to  exercise  ordinary 
care  for  her  own  safety  "at  and  just  prior  to  the  time  of  the 
aociient  in  question;"   ani  that  she  could  not  recover  for  an 
acciient  oii-used  by  mere  slipperineas  and  unevenness  alone  caused 
by  merely  tramping,  thawing  and  freezing;  that  she  could  not 
recover  if  the  acciiant  was  attributable  nolely  to  the  temporary 
slipperineas  of  the  siiewalk  ar.d  not  to  a  dangerous  depression 
in  the  walk  itself.   Several  instructions  tendered  by  the 
defendant  were  refused,  but  except  inoofar  as  they  undertook 
to  advise  the  jus)  as  matter  of  law  whether  the  sidewalk 
was  safe  they  were  covered  by  instructions  given.   It  is  not 
seriously  contended,  ani  there  is  no  ground  for  contention 
that  the  plaintiff  could  be  held  negligent  in  choosing  the 
sidewalk  in  question,  thoxigh  as  in  most  such  oases  3he  could 
have  taken  another  walk;  neither  is  it  clairned  that  she  was 
familiar  enough  with  the  place  so  that  she  was  sufficiently 
charged  with  notice  of  the  particular  defect  to  require  her 
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^n  the  exercise  of  ordinary  oare  to  have  kept  it  in  mind.  Ap- 
pellant le  largely  responsible  for  the  unneoessarlly  great 
number  of  instruotione  read  to  the  jury,  A3  must  always  be  the 
case  in  such  u  record,  sentences  and  phrases  can  be  isolated 
and  subjeotel  to  Just  cri*-lcism.   T':at  is  true  in  this  case  of 
instructions  given  for  each  party.  If  prejudicial  error  oc- 
curred it  was  in  repeating  p^^opositions  favorable  to  the  de- 
fendant until  the  instructions  assumed  the  nature  of  an  argvtment. 
Taken  as  a  whole,   the  instructions  were  more  favorable  to  the 
defendant  than  it  had  a  right  to  aak. 

Appellant  urges  that  appellee's  counsel  male   many  state- 
ments In  his  argument  to  the  Jury  that  were  Improper  and  pre- 
judicial to  the  defendant  and  presents  the  entire  argument 
In  the  record  here  shewing  appellant's  objections  and  the 
rulings  of  the  court  thereon*   It  is  also  said  that  appellee's 
brief  and  argument  filed  in  this  court  is  improper  and  on  the 
authority  of  Zukae  v  Appelton  Mf.g  Co.  377  111.  87,   should 
be  stricken  from  the  files*   There  is  some  groxind  for  this 
attack  on  appellee's  conduct  of  the  case.  In  the  brief  and 
argument  of  her  counsel  here  it  is  stated  that  theee  Juries 
thirty  six  men  -  had  found  the  issues  for  the  plaintiff,  coup- 
led with  the  further  atateofient  of  reasonfl  why  new  trials  were 
granted  In  the  two  former  cases  notwithstan ling  the  record 
here  furnishes  no  support  for  those  assertions  of  fact  except 
that  it  does  appear  from  the  examination  cf  witnessew  that 
some  of  them  had  testified  on  two  former  aoESSxiax  trials  of 
the  case.  Such  conduct  by  counsel  is  always  coniemned  by  the 
courts.    The  brisf  in  Gome  other  respects  slightly  resembles 
that  filed  In  Zukas  v  Appleton  liaff.  Co.   supra,  which  was 
stricken  from  the  files  by  the  supreme  court  and  an  opinion 
written  that  was  no  doubt  intended  for  profitable  perusal  by 


f.£f*  ad  B^^wl-s  iaism  eA  •Ya^'t  6rf^+  o^  tssz  BaoltouniBat   1o  ledmaa 

netBloai  ^d  aso  adajBidq  tcij^  eeoas^oae    ,L-xoo9'x  a  lioua  ni  aaco 

^o  es^o  s2rf:f   rti   suTit  al   t£:'t     *m«lol- ii©  te^t   o^  ted-oatcU/a  Las 

-db  »dt  o&  eXcTjEtoVAl  saoiitieoqoxq     s'^l;f£9q»:x  at.  zsstf:  tl  tmiujo 

9  ■■    r-"    ••  f-^  — --        "Tom  8?dw  anoltcuiiaai  etit     ^tilodn  e  fijs>  xxeatjeT 

.ne£  c;t  ^ifsl:c  je>  b&d  &t  n-atit     tn^tnoiei) 
-at^iK   '.jiii-T.   9i.«»  J.   fc..;^xu-..'   sj 'rjeXieqqj*  tailt  esgli/  JnjsIlsq.qA 

-eiq  Lns  leqcTttasi  9i«*  *ii/l*  V^^t  •®''^*  o*  taotas-gis  a  in  njt  atfxxsm 

9di  inis  BColtoet^o  »*tii&ll.9qq£     gniwode  s^tsrC.Jjsooei  exlif  xri 

e'dtt£Iftqq[«  tsdf  t tsb  oeia  ei  tl     ,ao(?ieAt  tix/oc   Qdt.  ^  B'galXvi 

9da  no  tn^s  rnqoramt  ai   tTti/oo  aldi  xil:. telil  rfrwrnug^^  tfljs  leitcf 

tluodw.      ,"?8   .III  VVS   ,oO  3.IK  aoJIsqqA     v  eaili/S  lo  X^^'^odtiJ£ 

sidi  zol  boiJorg  srcoa   ait  sierfT     aedll^     sxi;^  mozx  a9:iol^i%  »<S 

ba&  \9ti6  orft  nl;  «&ejm  srit  lo  ^o&Lnoo     e'eeXlaqqja  no  :loa&t£ 

-qjL/oo   ,^^i*niJ3Xq  •tl.t  xo'i  eexjaai  Sii^     Xj-Oi/o"^  h^d  -  rrejn  xie  \:;faJ:il;t 

s^JW  ttXjBiiJ  wen  y^^     •HO«JSftt  'io  *n®«e*jaj-e  led^ui/S:  t>ili-  xii-Jtiy  ittl 

brooBT  9rf*  gnltasJail^J-ifrtofl  BSEvio  tsiaxol  cmt  ed&  al.   Letaa^i^ 

*q9ox«  tf'oal  to  tuioiJrT9B8£     ©8ort;t  lal  ^aoqqua  on  B6rfaln:r£/1  9T©rf 

tJidS  wsB&arrt'iw  l:o     rxoi^fjaniiuixa  Sifj  xocsl  i^aqqa  eeol:   *!  d-^xl^t 

lo  9l>sl'x&  KBiKJUDac  lo-wo'^  owii-  no  boilitaBt  irnd  medt  io  scuoe 

9dt  X<i    teaaehttoo  a\£xl£  si  Isfunuoo  ^d  ^ojjtcioo  ifot/B  :«aB-ao  Bn:f 

aalcfffleaai  ^[ltd'stlB  aJoaque:!;  i9xl;^o  amoe  nl  "iojtttf  ed3t.    •.  ..***ni/oo 

Sisw     doldit   ,Ar:qxi8     .oO   «llsli  nocfeXqqA  v  ft^sTiiS  aX  JbaXX^  i«ll;^ 

Kolnicjo  njB  J:rtJ8  touoo   emsxqifa  axii?  ^jcf  aaXX'i  sa*  jmwS     naJlotXite 

',:':!  Xjaax/xe-Q  ©fctetfiloiq  aol     Jbainsrf'ni  ^duob  on  8«w  t^rit  ^a^;^X;aw 


attorneys  who  might  fini  themaelv©8  inclined  to  a  method  of 
argument  there  oon  lemned.  If  appellee's  ooxmsel  had  improperly 
stated  pre^uiioial  faote  to  the  ;jury  not  supported  by  tVe  evi- 
dence it  would  furnish  a  strong  reason  for  reversing  the  oase, 
but  we  io  not  ;ind  that  he  Hi  so.  He  did  at  various  tiroes  im- 
properly CO  r.r.'i.ent  on  the  eviienoe  and  the  v/itnesses,  but  the 
court  in  all  such  oases  not  only  sustained  appellant's  objection 
but  U.1S0  treated  tlie  matter  with  such  force  and  leoision  as 
to  f4ily  impress  tie  jury  with  the  impropriety  of  ooxjnsel's 
conduct,  thus  oroating  a  situation  more  likely  to  prejudice 
the  jury  against  appellee's  counsel  than  to  biae  them  in 
favor  o^  tbcB  sxax  her  case.   Complaint  is  also  made  of  the 
conduct  of  appellee's  counsel  in  examining  witnesses,  which 
was  in  sorre  respects  vnrong  and  was  promptly  checked  by  the 
court.  We  cvre  of  the  opinion  that  iefcniant  was  not  prejudiced 
by  these  errors  of  appellee's  counsel. 

Appellant  at  the  close  of  the  evidence  moved  for  a 
directed  variict,  which  the  court  denied,  and  insiste  here 

that  the  depression  which  was  shown  to  ".jave  existed  in  the 
walk  at  the  place  where  the  bi-ioka  had  been  removed  would  not 
in  law,   constitutea  dangsroiie  coniition,  nor  auch  conJition 
•:.8  to  0^^  eate  a.  oa-use  of  aotion  against  the  village  because  of 
an  injury  suffered  at  such  place;  that  the  city  was  not  obliged 
to  make  its  walks  so  smooth  and  so  level  that  no  one  might 
fall  thereon.   Counsel  cite  and  «fuote  from  City  of  Meridan  v 
Crook,  69  So.  Kept.  18S  (Miss.)  Waggener  v  Tcwn  cf  Point  Pleas- 
ant, 43  W.  Va.  798}  Hamilton  v  City  of  Buffalo,  173  H.  Y.  72; 
Betz  V  City  of  Yonkera,  148  N.  Y.  67;  and  Butler  v  8t*y  Vi  lage 
of  Oxford,  186  N.  Y.  444,  in  each  of  which  cases  the  court  con- 
sidered whether  the  defect  shown  in  the  sidewalk  was  su;--'i'i- 
oient  to  charge  the  municipality  with  negligence,  and  held 
that  it  was  not.  Wiiether  a  sidewalk  is  in  a  reasonably  safe 
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oondition  is  a  question  of  fact,   lilce  ?.ll  o^her  questions  of 
fact,   to  bs  iet'jrminei  by  the  Jury,  unless   fie  unsontradicted 
evllenoe  is  oi"  auoh  character  that  all  reasonable  mindi  might 
be  presumed  to  reach  the  same  conoluaion  from  its  conailerationt 
If  in  the  opinion  of  the  court   it  is  of  that  character  he  is 
required  to  treat  the  fact  established  an i  iireot  a  v«riict 
accordingly.  If  "the  proof  showed  without  controversy  in  thia 
case  that  the  iepression  in  the  -valk  was  only  a  hall  inch  it 
woull  call  for  serious  consideration  of  the  question  wh-ther 
a  Jiiry   oould  be  permitted  to  find  it  a  gro\md  for  the  charge 
of  appellant's  negligence.  In  case  of  aiiewalks  not  muoh  trav- 
eled in  resiienoe  portions  of  cities  and  villages  we  presume 
ail  fair-minded  men  would  reach  the  conclusion  that  permit-tkii 
ting  a  brick  or  a  row  of  bricks  to  remain  a  half  inch  higher 
than  the  adjoining  surface  was  not  a  violation  of  the  rules 
requiring  care  on  the  part  of  the  municipality  in  maintaining 
walks,  but  in  the  present  case  there  was  a  trenoh  extending 
the  entire  width  of  the  sidewalk  about  a  foot  wide  and  from 
three  to  five  inches  deep  fills i  with  water.   As  we  have  before 
said,  we  think  the  Jury  were  warranted  in  finding  that  svi- 
ienoe  true,  and  if  that  was  the  condition,  it   can  hardly  be 
argued  that  the  question  presented  was  ao  clear  as  to  permit 
its  withdrawal  from  the  consideration  anl  ieterminatlon  of 
the  jury* 

The  cases  of  Village  of  Clayton  v  Brooks,  150  111.  97; 
Village  of  Culom  v  Justice,  151  111.  373;  City  of  Aurora  v 
Dale,  90  111.  46;  and  Quinn  v  City  of  Chicago,  199  111.  App« 
416,  are  cited  by  appellee  in  support  of  her  contention  that 
defects  of  the  character  here  shown  have  been  hp.ld  to  show 
negligence  of  municipalities.  In  so.re  of  the  cases,  particu- 
larly tie  last,   the  iefeot  in  question  seems  to  have  been 
slight,   at  least  not  more  serious  than  the  one  here  shown. 
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and  in  moat  of  the  caaaa  it  taa  aseumed,  ap  arently  without 
contention,  that  permitting  tlie  defect  to  Terrain  was  negli- 
cenod.   We  think  it  clear  in  the  present  case  tl^at  it  was 
at  least  a  fair  question  -for  tl;e  ;ju;y  whether  appellant   in 
the  exercise  of  that  care  required  of  muniolpalitles  wae 
negligent  in  permitting  the  walk  to  remain  in  the  coniition 
disclosed  by  the  evidence,  and  that  the  finding  involved 
in  their  veriict  that  it  wae,  should  not  tae  disturbed. 

We  find  no  reversible  error  in  the  record;  therefore 
the  judgment  is  affirmed. 

Affirmed, 
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STATE   OF  ILLINOIS, 

SECOND  DISTRICT.  \  ^^'        I,  CHRISTOPHER  C.  DuFFY,    Clerk   ol'   the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  DO  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  oflBce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  fojtrth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  handred  and  seventeen, 
within  and  for  the  Second  District  of  tj^e  State  of  Illinois: 
Present--The  Hon.  DUANE  J.  CARNES,  Presid/ng-  Justice. 
\Hon.  DORRANCE  DIBELL,  Justi/e. 
Hon.  JOHN  M.  NIEHAUS,  Justice. 
CHRISTOPHER  C.  DUFFY,  Cl^^k 
E.\m.  DAVIS,  Sheriff. 


BE  IT  REMEMBERED,,  that ^Afterwards ,  to-wit:  on 

OCT  1  ''  1Q17  opinion  of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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John  Linn,  appellee. 

VB  Appeal  from  Cot  Ct.  Peoria* 

Luo)  Moore,  appellant* 

Carnee  P.  J* 

This  is  an  appeal  from  a  judgment  for  t  e  plaintiff 
in  a  forcible  entry  ani  detainer  suit  tried  before  the  oourt 
without  a  jury. 

The  land  was  located  in  Peoria  and  had  been  mortgaged 
by  the  owner,  Robert  Krleger,   to  eeoure  the  payment  o'  a 
promisaory  note  of  one  Jaoobson  and  himself   One  Merriwether 
had  a  claim  on  the  Imj  growing  out  ci   a  eale  for  delinquent 
taxedxL.   Fannie  Fetnberg,  the  owner  of  the  note,  filed  a  bill 
in  the  oircuit  oourt  of  Peoria  Coxinty  to  foreoloae   the  mort- 
gage makt4g  Krieger,  Jaoobson,  Merriwether  and  Lucy  Moore, 
the  appellant  herela,  parties  defendant.   There  was  iu'^  service 
on  all  the  defendants  and  iefault  as  to  each,  except  Merriwether 
answered  setting  wr   the  amount  of  hia  lien.   The  suit  went  to 
final  ieoree  in  which  theee  was  no  finding  as  to  the  interest 
of  Lucy  Moore  except  that  it  was  subsequent  ani  subj-ot  to 
the  interest  of  the  complainant.   The  rights  o:^  the  other  three 
parties  were  determined  and  eale  ^nd  distribution  ordered  in 
the  usual  form  employed  in  drafting  such  ieoreea  of  foreolosure. 
The  land  was  purchased  at  the  foreolosure  sale  by  "-.he  coniplain- 
ant,  Fi-nnie  Feinberg.On  the  last  day  of  the  fifteentt  following 
months  John  Linn,  the  appellee,  obtained  a  judgment  a.rainst 
Krelger,  sued  out  an  exeoutlon  thereon,  and  paid  the  redemp- 
tion money  to  the  sheriff,  who  levied  upob  the  prf^miees 
and  sold  and  conveyed  them  to  appellee  in  -^he  time  and  .anner 
provided  by  law.  AfterwarJs  appellee  caused  a   lemand  for 
Immediate  possession  to  be  servedupon  appellant,  and  .on  her 
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refusal,  begxin  -this  suit.  Plaintiffs  testimony  shows  the  aVove 
faota,  and  .fhile  appellant  assigns  treror  in  its  admisaion, 
she  points  out  none,  but  simply  says  in  her  brief   t'lat  suffi- 
cient grounds  were  not  laii  for  the  introluction  of  appellee's 
^uigmcnt  anl  it  was  not  shown  to  be  a  valid  judgment  and 
ahoul i  have  b  en  excluded.   We  fail  to  aee  any  defect  in  the 
record  of  that  judgment.   If  there  is  one,  it  was  appellant's 
duty  to  point  it  out. 

Appellant,  in  defense,  o -fared  in  evidence  certified 
copy  of  u   lead  to  the  promisee  from  Robert  Krieger  to  John 
Linn  A\igust  4,  1916,   the  same  lay  that  Linn  obtained  hia  judgraeit 
and  exeouti.-:n  before  mentioned}  i-lso  record  of  a  forcible 
entry  uni  iet^^iner  suit  begun  before  a  judtioe  of  the  peace 
by  Robert  Krieger  a^u-inat  Lucy  Uoore  June  33,  3  915,  on  a  com- 
plaint alleging,  among  other  things,  that  ahs  was  indebted  to 
him  for  rent,  and  the  final  termination  of  that  suit  on  a  paal 
in  the  ooiinty  court  August  4,  1916,  in  a  juigment  :^or  the 
defendant*  A.'pellant  devotes  a  large  part  of  her  brief  to  an 
argument  that  said  judgment  bars  appellee.  She  assumes  that 
he  is  claiming  under  his  deed  from  Krieger,  and  that  the  judgment 
bcrs  Krieger  and  all  parties  claiming  under  him.  The  record 
does  not  disclose  the  ground  of  Krieger *&  claim  for  possession 
in  that  auit  further  than  tlie  intimation  in  the  complaint  that 
Lucy  moore  was  hia  tenant  and  in  default  6n  pajrment  of  rent. 
W^iether  he  was  defeated  because  she  was  found  not  to  be  his 
tenant,  or  because  she  was  found  to  be  his  tenant  and  not  to 
be  in  default  in  payment  of  rent,   or  for  some  o'-her  reason 
that  may  readily  be  imagined,  we  cannot  know.  It  oannot  be 
claimed  that  a  landlord  defeated  in  a  forcible  detainer  action 
grounded  on  default  in  payment  of  rent  would  be  therefore 
forever  after  deprived  of  possession  of  his  land.  But  a  pellee 
hero  is  not  claiming  under  his  deed  from  Krieger,  but  under 
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his  deed  from  the  sheriff.  He  lit  not  prejudice  hia  rights 
unier  taut  ieed  by  procuring  a  conveyance  from  Krieger.   (The 
People  V  Btowm&n,  181  1^1.  431;   Heinroth  v  Frost,  S5C  111.  103.) 
Appellee  had  t:.e  right  to  re  ieera  though  he  obt-.ined  his  julg- 
ment  on  'he   l-3t  lay  of  tha  fiftsen  months.   (Phillips  v  DeMoss 
14  111,  410.)   Appellee* B  title  under  "he  sheriff •s  deed 
to  him  relates  back  to  the  ieoree   from  which  reiemption  was 
made,  (Smith  v  Mace,  137  111.  68;  Keithley  v  Interstate  Bank 
&   Trust  Co.  154  111.  App.  443.) 

No  propositions  of  Is-"^  were  submittei  to  the  trial  court 
by  either  side.   Competent  ^aii  uncontradicted  evidence  supports 

s 

the  finding  and  ;juigment.   The  trial  was  before  the  court  without 
a  jury;  therefore  it  was  not  material  error  if  other  evi ience 
not  technically  competent  was  heard.  We  find  no  reversible 
error  in  the  o-.se;  therefore  the  juigment  is  affirmed. 

Affirmed. 
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STATE  OF  ILLINOIS,   )    ^  Christopher  C    Duffy,  Clerk  of  the   Appellate 

SECOND   DISTRICT.  (  i^    CHRISTOPHER    ^.    Lfurri, 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  band  and  affix  the 
seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

^    of_ '^^  ^^^  y*^^^'  ^^  ""''  ^^^  ^^^ 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court, 


b-  'yi  'd  'c 


^-^  > 


AT  A  TERM 


ft 08  I. A.  5  25 

Ol^THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  seventeen, 
within  and  :^or  the  Second  District  of  the  State  of  Illinois: 

Present--The  Hon.  DUANE  J.  CARNES ,  Presiding-  Justice. 

Hon.  DORRANCE  DIBELL,  Justice. 

I 
Hon.  JOHN  M.  NIEHAUS,  Justice.    | 

CHRISTOPHER  C.  DUFFY,  Clerk. 

E.  M.  DAVIS,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 
OCT  1  6  1917         the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  IIo.  6460.  ag.  Ho.  -13. 


Alfred  Ll.  Cwengel,     dniinistrator           £\  r\  r%  -r-     a        p^^tv^x 

of  theEstSfe  of    nton  Voitn.r,       20  8  I.  A.    5  25 

alias  Anton  Jievrage,  ^  '^  k^ 

Plaintiff  in  Error, 

-VG-  Error  to  LaSalle. 

Chicago,  Ottawa  &  Peoria  Railv/ay 
Cojupany  (  a  Corporation) 

Tefenuant  in  Error. 


Games,  P.  J. 

*niis  is  an  action  on  the  case  brought  by  the   ;;L:intiff 
in  error,  Alfred  L*«  Swengel,  administrator,  against  defeniint 
in  error  rail7/ay  cox-ipany  to  recover  for  the  alleged  wrongful 
death  of  Anton  Voitnar.       It  was  tried  on  a  declaration  of 
two  counts  clL^irging  negligence  of  the  defendant  in  operating 
■a  train  of  cars  on  which  the  deceased  was  riding  Janu-.ry  11, 
1910,  throwing  him  from  the  platfonii  and  mortally  injuring 
him.      E;;ch  count,  as  ai^ended,  c^lleged  that  the  deceased  left 
him  surviving  ignatz  Voitnar,  his  father,  his  heir-at-law. 
The  defendant  plead  the  general  issue.       Evidence  was  intro- 
duced tending  to  show  that  deceased  was  sixteen  years  and 
eleven  months  old  at     he  time  of  his  death  January  11,1910; 
that  his  father  was  livinr  in  Russia  and  that  Anton  had  sent 
him  substantial  sums  of  money  frOhi  his  earnings  as  a  laborer, 
and  that  his  death  was  caused  by  the  negligence  of  the  de- 
fendant, c;S  charger'.       The  character  and  habits  of  deceased 
were  apparently  such  ,s  to  lead  to  the   ^resuLiption  that,  had 
he  lived,  he  could  and  would  have  rendered  his  father  such  aid 
as  in  ox4.n.:.rily  expected  in  case  of  people  situated  as     they 
were.         Tlere  was  confusion  in  the  testimony  -s  to  the  heirs 
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of  deceased,  and  whether  his  fc:ther  was  living-,  but  t;  e   jury 
found  the  issues  for  the  idaintiff  and  assessed  the  oaniages 
at  $100.00,       This  amourted  to  a  finding  that     defendat's 
negligence  caused  the  death  of    nton  Voitnar  ijnd  that  he  left 
his  father  surviving  as  Ms  heir,  as  charged  in  the  declaration. 
The  court  denied  the  plaintiff's  motion  for  a  new  trial  c.nd 
entered  judgment  on  the  verdict,  froiii  which  jud^^ient  the 
plaintiff  prosecutes  this  writ  of  error  and  asks  a  reversal 
on  "the  grounds  t£at  the  verdiot  and  judgment  is  inadequate  and 
that  the  court  epred  in  ruling  on  instructions  to  the  jury.     No 
cross  errors  are  assigned; 

We  think,  under  the  evidence,  it  was  within  the  province 
of  the  jury  to  find  the  controverted  allegations  of  negligence 
and  death  and  survivorship  for  the  plaintiff.       The  case     on 
the  main  question  here  presented  must  he  considered  as  one  of 
wrongful  death  of  a  boy  seventeen  years  old  leaving  his  father 
surviving  with  suchexpect ration      of  pecuniary  benefit  from  his 
son's  continued  life  as  might  reasonably  be  entertained  by  a 
non-resident  mrent  under  similar  circumstances.       The  verdict 
is  nominal  .     If  the  ispues  tendered  by  the  declaration  were 
not  proven,  then  the  father  had  the  legal  right  to  his  son's 
earning  for  four  years  and  there  should  have  been  a  substantial 
verdict  for  the  plaintiff.     l''or  tlis  reason  the  court  erred 
in  not  gi^anting  plaintiff's  ii.otion  for  a  new  trial. 

iVe  find  no  iikiterial  error  in  the  instructions  except 
defendant's  given  instruction  number  thirteen.     One  of 
olaintiff 'g  witnesses  testifying  as  to  the  survivorship  of 
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deceased's  father  bid  testified  before  the  ooroner^G  jury,  in 
substance,  that  the  father  was  dead.  The  defenoant  intro- 

duced    that  testimony  by  way  of  iiupeachuent  and  ofiered  an  in- 
struction in  the  wsual  form  applicable  to  consideration     of 
impeaching  evidence,  but  aCded,  if  the  jury  believe  any  such 
statejuents  were   the  truth  they  have  a  right  to  consider    such 
statements     in  ^veighing  the  evidence.       The  witness  v/as  not  a 
party.       It  is  not  claimed  tkt  his  statements  out  of  oo.rt 
were  admissible  except  as  impeaching  testimony.       It  was  there- 
fore error  to  instruct  the- .jury  that    ;he    might  regard  such 
statements  for  any  other  purpose. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  nd  Remanded. 
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'^^'^Lkb  msT^Kic'^T!^'''  I-  I,  CHKiSTOPHEK  C.  DuK.v,  ClerU  of  the  Appellate 
Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

jj      Qf ■  in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  niae  hundred  and  seventeen 
#    within  and  for  the  Second  District  of'  the  State  of  Illinois: 
Present--The  Hon.  DUANE  J.  CARNES ,  Presiding  Justice. 
Hon,  DORRANCE  DIBELL,  Justioe. 
Hon.  JOHN  M.  NIEHAUS,  Justioe. 
CHRISTOPHER  C.  DUFFY,  Clerk, 
E.  M.  DAVIS,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

OCT  1  6  1917        the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


dhia  aaKAj^.io; 


'iaMaMafl'Ti  ■. 


Gen.  No.  6419 

jamee  C.  Hartley,  appellant 

V8 

B.  H.  Blauvolt,  appellee. 


•       208I.A.  550 

Apoeal  ^ora  Stark. 


Dltell,   J. 

Hartley  brought  replevin  against  Blauvelt  for  four 
mules,  ani  filed  a  proper  declaration.  Defendant  pleaded  non 
oepit,  non  ietinet,  that  the  mulea  were  the  property  of  the 
defendant,  oni  tV.at  the  mulea  were  the  property  of  Walter  Cole. 
Isuuea  were  joined  on  these  pleas  and  on  replioationo  to  the 
special  pleas.  There  waa  a  jury  trial.  At  the  close  of  all 
the  evidence  the  court  iireoted  a  verdict  for  defendant,  denied 
a  motion  by  plaintiff  for  a  new  trial,  and  entered  juigment  in 
bar  for  defe  dant.  Plaintiff  appeals. 

If  there  ia  evidence  from  which,  if  it  ot'od  alohe  , 
the  jury  could  without  acting  unreasonably  in  the  eye  of  the 
law,  find  that  all  the  material  averments  cf  the  declaration 
or  some  ona  covint  thereof,  have  been  proven,  the  cause  should 
be  submitted  to  the  jury  to  determine  the  disputed  queatiobs 
of  fact.  Libby,  mCNeill  &  Libby  v  Cook,  333  111.  306 j  Devine 
V  Delano,  373  111.  166j  and  cases  there  cited.  Plaintiffs 
evidence  was  *:o  the  effect  that  an  agent  of  his  bxought  mulea 
for  him  in  Nebraska,  that  he  paid  therefor,  that  they  were 
shipped  to  him  in  Stark  Coiinty,  that  he  sold  most  of  them  at 
public  sales  and  had  four  mules  left,   that  there  were  certain 
deals  in  .vhich  he  and  Cole  and  another  were  concerned,  that 
it  was  agreed  between  Cole  and  himself  that  Cole  should  pay 
him  ^50.00  and  pay  certain  expenses  incxirred  in  Stark  Coiinty 
and  pay  the  fees  of  the  agiater  with  whom  plaintiff  had  placed 
the  males,  and  that  when  theae  billa  were  settled  Hartley 
was  to  turn  over  the  four  mulea  to  Cole,   an*  that  ahortly 
thereafter  Cole  met  Hartley  and  said  that  he  had  forgotten 


.©alXeqqjs    »;Hovujsia   .iJ   .0 

'  TiTO'i  lot  tXevtr^ia  ^ani^gje  nivelqox  ti-^oid  ^©IJi^i 

iioa  ijftfcjBeXq  J'n&f:n9l:9a   ,ttoltsiMlOQt  isqoiq  jj  fcoXll:  tn.:    ,aalam 

erftf   to  ^;tT»qoTq  «r(t  ©tsw  s«Xi/m  erft  tjsrfit   ^tsatist   non   ,JJtq80 

.9loO   tPtXjjW  to  x^^e^O'Q  9ri*   di9W  eeXixai  »rft  JbxI*   Jbnjs    »*n^nal9t 

8r[<t  of  aaolfjiotlq^i  no  Jba£  8i««Xq  oasrlt  no  Iftflio^  aaow  sauusi 

X£j5  ^0  aaoXo   9^1;^  *A  .XjaiiJ  ^tu/t  jb  ajsw  s^tailT     .»«eXq  Xjsloaqa 

fcS'ixieJb    ,*nfii;nal9l:    lot  tothi-^v  js  i>8^oaiit    tiuoo  oift  aoneJbiva  9iif 

at  trtf^mgiiit  i9is;tn9  ia^    tXAla*  wan  js  lol  ''ittalslq  \<i  not  torn  a 

•  aXaaqqa  lll*nijBl<I     ,t nut  -slot   aol     ificf 

«  aitoX*  bote   &J:  ^t    ,doliw  moil  aonstlva  a  2  eierfj-  II 

drf*  to  ©x«  9rf^  fl-*  ^Xdijnos^siniJ  gniJoje  ^uorfjfiw  tXjJoo  ^10 (;   9rfJ 

aoi^je7£Xo»t  srfvt  1:;  aj-aarievf  X^lis^jcm  9di  XXa  ^£i1^  tnil    «wi3X 

bLuoti9  sai/^o  axft    ^navoiq  n9;*cf  Q^vjbd   ,loai8rft  Jm/oci  sno  smoa  10 

edoitEsup     £>8*i/qBlt   ».I.t   anluiai'ai   Oj   x"^\,  arfi  oit     Le^^fiaicfue   scf 

enlvsa   iaO£    .Xil  fiSfi    ,aloo0  v  ^dcfiJ  *  XlieWOat  ,y<^o1J      .*-0£l  lo 

alli^rtljsX'!   .Jbe;Jio  aiarf?  asa^o  tn*  ;aax   .XII  SVS    ^OfliXsQ  v 

eslum     id'^uoxd  alii  lo  d'ns3£  0^5  ■t^rfj'     ^oalls  Bd&  o:^  sjsw  aonallYO 

•lOif  yerf*  Jj8rf*   ^lolsie-'f*  tljsq  »d  tadt    ,«3(8J3Ttf9M  ni  iniri  lol 

*^  £B8rf:f   to  tacm  tXoe   erf  t^di    ,Y*nuoO  afiuaitS  at   tald  o*  fcaqqlda 

aijstido  diaw  Bterii  tadt     .(ftaX  eaium  tuol  tgsri  ta^i  aeX^a  olXtfuq 

ct-s./ ^    ,t©nTeonoo  aisw  Teif;ton<»  i^rtJE  sloO  Laa  ad  rfoiri^  ni  aXjsat 

Yjaq  IXuorfe   aXoO  ^jBdt  tXeomixl  fca^  sXoO  aoswJad  £.98iS£  a^rf  Jl 

Xt.woD  ia^^S  ni  teiiuoni  aeansqx©  nJtjet^eo  ^fj-q  in£  OO.Oa^  mid 

i*)OfiX(,.  t'^/f  ttiii'nijslq  morfw  di tir  letai-gA  9dt  lo  aaat  ecft  x^<j  •'^^'^ 

\;».  t7i;H  b9iit99  aiaw  aXIJtd  ©aecd  rra/lw  tAi{&  la^   ^eaXom  sxft 

'{X;^7o4£   t£dt     kKM     «8XoO  o^  BdXi/ffl  zuol  iddi  19X0  nrui  oi  asu 

aQttO'gto'i  b£d  erf  t^di     JbXjsa  ^nj3  yaX*i/iH  *era  eXoO  rQitaatadt 


one  item  and  "7a8  only  willing  to  pay  H£.rtley  §31. 00  inateai 
of  $50.00  t}uit  Hu-rtley  refuse  i  to  aoquieece  in  that  change, 
that  Cole  ii  i  not  pay  Hartley  anything  nor  pay  the  bills  re- 
ferred to  but  went  to  the  agister  and  pail  his  charge  and 
took  the  four  mules  an i  removed  them  to  the  farm  of  Blauvelt 
and  lifterwarda  aold  two  of  them  and  received  pc.y  therefor,  ani 
that  Hartley  for  some  time  di i  not  know  where  the  mules  were 
but  as  Boon  as  he  found  where  they  v?ere  he  made  demand  for 
poBsession  ani  then  brought   this  suit*   It  is  obvious  that 
this  proof,  if  true,  made  a  case  for  plaintiff.  Defendant 
iid  not  ien^  that  plaintiff  had  ownei  t*  e  mules,  but  set 
up  und   introduced  evidence  tending  to  prove  a  ii^ferent  agree- 
ment between  them  by  virtue  of  which  he  had  a  right  to  take 
the  mules  as  his  own  property,  regarilesa  of  whether  he  paid 
for  them.  Under  the  rule  of  law  above  etated,  the  question 
whether  the  proof  introduced  by  plaintiff  or  by  defendant 
was  to  be  believed  was  required  to  be  submitted  to  the  Jury, 
etoen  if  the  oourt  thought  that  the  defendant  had  the  prepon- 
derance of  the  evidence.  For  the  error  in  directing  a  verdict 
the  Juigment  is  reversed  and  the  cause  remanded. 
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STATE  OF  ILLINOIS,    I     , 

SECOND  DISTRICT.  (  ^^'        I,  CHRISTOPHER  C.  DuFFY,    Clerk  of   the    Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing'  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLAiTE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  tpe  fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  seventeen, 
within  and  for  the  Second  District  df  the  State  of  Illinois: 
Present--The  Jjon.  DUANE  J.  CARNES,  Preliding-  Justice. 
h3>^.  DORRANCE  DIBELL,  Justice. 
Hon\  JOHN  M.  NIEHAUS,  Ju^'tice. 

CHRISTOPHER  C.  DUFFY,  Cl^rk. 

\  I 

E.  M.  pAVIS,  Sheriff. 


BE  IT  REMEMBERED,  that  after/ards,  to-wit:  on 

OCT  1  6  ]9]7  / 

the  opisiion  of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Court,  in  the  words  and  figures 

following,  to-wit: 


6435,  56, 
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Williaiii  R.  I'loward, 

a  r^ellee,  x  ^ 

-vn-  '-iJ  *^1  ii'oiu  county  ooiirt 

of  Peoria, 
Hartman    ui-niture  cb 
Carpet  Coi.ip.ny, 

appellant. 


Tibell,  J, 

This  suit  related  to  certain  dealings  in  houBehold 
furniture  by  the  wife  of  "iilliuiii  R,  Howard  with  the  Hartnian 
Furniture  &  Carpet  Coiupc^ny  of  Peoria.       She   testified   for  him 
that  she  was  acting  for  her  liushand  in  tl  ose  dealings  and  th;it 
the  furniture  lecaiue  1  is. '     He  therefore   is  bound  by  her  aots. 
On  Septeijiber  34,  1914,  she  bou^t  a  bill  of  furniture  iroi:. 
said  coiuptmy,  aiade  a  sii^all  payment  t  ere  on,  gave  ::.note  lor 
the  balance,  pt^yable  in  ..onthly  instalLuents  with  interest 
at  7/S,  and  gave  a  chattel  juortgage  upon  the  furniture  so 
purchased  to  secure  the  pciyi^ent  of  the  note,       Tliereafter  nhe 
made  some  similar  purchases  of  fumitui'e,  and  on  February  24, 
1915,  another  large  ].mrcliase  of  furniture.       'i?he  company  there- 
after had  possession  of  a  nore  for  the  entire  amount  remclning' 
unpaid  on  all  the  ourchases  and  of  a  chattel  mortga;.e  on  til 
the  furniture,  securing  said  note,  payable  in  ;..onthly  in'^  tall- 
ments  with  interest  c.t  7/o,        This  last  note  and  mortga  ,g 
each  c:ilso  purported  to  be  signed  by  ..rs,  Howard,      When  the 
furniture  was  bought  the    owards  were  ^ving  at  Lilly,  in 
Tazewell  county,  a^id  they  .ifterwards  lived  at  another  place 
in  Illinois,  and  they  after\7ards,  with  the  consent  of  the 
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compcny,   .einoved  the  furniture  to  India».       Tliey  made  some 
payments ,  one  of  whioh  at  least  is  disptted  as  to  .  uou  t.       The 
GODiptiny  took  possession  of  the  proi^erty  because  of  defaults  in 
]oayment  and  sold  the  gooc'vq  at  puhlic  dale     to  c  brother  of    ra. 
Howard  for  $200»       Ho\7ard  then  brought  this  suit  ag-ainst     the 
cocipany  before  a  j.  stioe  of  the  peace  and  it  v^as  removed  by 
appeal  to  the  county  court  of  Peoria  county,  where  a  jury  trial 
res  Ited  in  a  verdict  and  a  judgment  for  Howard  for  s79«09. 
'fhe  coiiip-^ny  ap  ;eals« 

flaintiff's  claim  is  that  its. Howard  aid  not  sign  the 
second  note  and  mort;  age  ^Jid  therefore  the  seizure  of  the  goods 
was  X    illegal.       He  seems  to  waive  the  tort  and  geeks  to  r  e- 
cover  the  value  of  the  goods  taken.       He     reduced  no  proof  of 
their  value,   except  that  they  brought  the  sum  of  $200,  at  the 
sale.       "defendant  sought  to  set-off  or  recoup  the  indebtedness 
owing  to  it  for  the  goods,      as  it  is  not  disputed  that  I.lrs# 
Howard  acted  as  agent  for  the  plaintiff  in  buying  the  fsaiK 
goods,  he  is  liable  in  t^  is  action  for  what  is  still  o\Ying  for 
the  goods.       In  t  is  condition  of  the  record,  if  the  second 
luort^ge  was  a  forgery,  still  the  amount  unpaid  according  to 
his  own  proof,  when  the  goods  were  sold,  was  yl86.43,  besides 
inter  st  for  a  long  period,  so  that  on  his  ov/n  tl  eory  after 
computing  the  interest  on  that  sum,  there  w;  s  something  due  from 
him  to  the  defendant.      Moreover,  there  is  grave  doubt  whether 
he  is  not  claiming  $30  or  more  of  payments  to  which  he  is  not 
entitled.       Tiierefore,  on  plaintiff's  theory,  the  verdict 
should  have  been  for  the  defendant  in  some  amount. 
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:>loreover,     the  second  note  and  i.iort-age  did  not  supersede 
tlie  first  unless  they  were  ezecutod  hy  ^re.i'ov/ard.       If  ohe  did 
not  execute  them,  then  tl  e  first  laortga^.a  was  still  in  force 
and  the  goods  covered  hy  that  mortgage  were  rightfully  seized 
and  sold,  and  plaintiff  could  only  claim  to  recover  for  tie 
value  of  t"  e  goods  not  in  the  first  mortgage,  and  there  is  no 
proof    what  the  value  of  t  .ose  goods  was.       PLintiff  contends 
that  defendant  relied  only  on  the  second  xno rtga,-,6 ,       I'hiB  is 
a  iflisap  rehension.       '  efenclant  offered  both  notes  and    hoth 
jmortgages  in  evidence  and  if  the  second  luortga^^e  was  not 
executed  it  had  a  right  to  rely  upon  the  first. 

Plaintiff^s  instructions  seem  to  ignore   this  first 
mortg-age  and  are  therefore  erroneous.       The  court  gave  certain 
instructions  requested  by  defendant  and  r  fused  tliirteen  in- 
structions requested  by  defendants       i.ioBt  of  thet^e  instructions 
stated  the  Leaf  correctly  and  were  not  included  in  the  given 
instructions.       ?L.intiff's  counsel  does  noJ.   defendji    tlie  re- 
fusal  of  these  instructions  in  this  court,  except  to  say  that 
the  court's  action  'vas  correct,  without  giving  reasons  therefor. 
It  would  und  ly  and  unnecessarily  extend  this  opinion  to  set  out 
each  of  said  refuse^    instructions  r.nd  to  discuGS  t'e.>«         .^.ny  of 
them  c.re  stock  instructionn,  often  an  roved. 

The  judgment  is  therefore  reversed  t<nd  the  cause  re- 
j.ianded. 
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^''^IL^^i.si'Acr'''^^  }-■  I,  CHKiSTOPHEK  C.  DuFPY,  Clerk  of  the  Appellate 
Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

jja^y  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and ^ — 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  seventeen, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  DUANE  J,  CARNES,  Presiding-  Justi(j^e. 
Hon.  DORRANCE  DIBELL,  Justice. 
Hon.  JOHN  M.  NIEHAUS,  Justice. 
CHRISTOPHER  C.  DUFFY,  Clerk. 
E.  M.  DAYIS,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to^wit:  on 


COd^J^^ 
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/  ^/y  the  opinion  of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Court>,..^jl,;i^''the  words  and  figures 
following,  to-wit: 


Gen.  No.   6461, 

Joaephine  1.     Doige,   appell>3e  /C  \J  O    1«A«     570 

va  Appeal  from  Peoria. 

Reuben  Bruoe,  appellant. 

Dlbell,  J. 

Bruc:  owned  a  certain  building  in  the  city  of  Peoria 
and  he  lived  in  Peoria.  Muloahy  lived  elsCT-.-here  and  oivned  a 
farm  in  Reck  Island  County,  upon  'vhich  were  mortgages.  T^^ey 
exchanged  these  properties  Mrs.  Josephine  B.  Dodge  -aa  a  real 
estate  agent  in  Peoria  and  she  aoted  for  Muloahy  in  conducting 
this  exchange  and  was  paid  commiesiona  therefor  by  Muloahy. 
She  claims  that  after  Muloahy  had  listed  his  farm  ^ith  her, 
Bruce  listed  his  Psoria  property  ^ith  her  and  asked  har  to 
procure  a  farm  in  exchange  and  that  she  entered  into  a  written 
contract  v?lth  him  for  conimiasiong;  that  after  she  had  looked 
over  the  list  of  farm  landa  that  she  had  for  sale,   ^''^e  brought 
Muloahy'a  farm  to  his  attention  an:l  told  him  that  she  was 
acting  for  Muloahy  and  he  consented  f.  t  she  should  also  act 
for  him;  that  she  brought  the  parties  together  and  took  them 
to  see  the  farm  and  took  Bruoe  to  see  it  the  second  tirrej   that 
on  the  day  when  the  deal  was  consummated  and  the  exchange 
effected,  Bruce  persuaded  her  to  let  him  tear  up  the  contract 
and  they  arranged  for  a  sitialler  comraisslon  for  r».asona  than 
stated,  and  he  paid  hf.r  ^100.  and  agreed  to  bring' another  written 
contract  to  h'^r  next  morning  and  failed  to  io  so,   and  haa 
refused  to  pay  her  anything  further.   She  brought  thir  suit 
to  recover  the  b.i.lance  Siie  claims  to  be  due  her  under  the 
seconi  contract,  namely  $550.  Bruce  denies  that  he  ever  listed 
this  property  with  her  or  svor  aaked  her  to  sell  it  or  evr 
offered  to  pay  her  any  commissions  or  that  she  did  act  for  htm 
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in  Die   transaction.  He  claims  that  all  ohe  lid   was  ae  agent 
for  Muloahy.  There  waa  a  jury  trial.  Each  party  testified  In 
positive  contrr-iiction  to  "-.he  other  and  eaoh  had  eoice  positive 
corroboration  ani  some  corroboration  by  cirourr.Bts.noe8. 
Bruce  testified  that  after  the  deal  v/cis  closed,  ahe  appaalei 
to  him  to  pay  her  something  ani  that,  out  of  sympathy,  he  pail 
her  SlOO»  i-ni  made  the  check  therefor  read  that  it  vras  in  full 
ar.d  that  it  ao  read  when  he  delivered  it  to  her.  She  ienioi 
that  those  \Yords  were  upon  the  cheok  when  she  received  ani 
oaahed  it.  They  are  there  now.  Tl'e  jury  found  for  plaintiff 
for  the  full  amount  of  her  olaim. 

Complaint  is  miie  by  defendant  of  the  ruling  of  the 
court  in  -i'/ing  instructions  for  plaintiff.  No.  1  is  not 
subject  to  the  oriticiem  made  ucon  it,  because  its  only  purpose 
waa  to  tell  the  jury  that  plaintiff  vrould  not  be  deprived  of 
compensation  because  defendant  exchanged  his  property  for  other 
property,  instead  of  receiving  cash.  No.  3  io  as  follows! 

"The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  plaintiff  had  no  iiscretion  or  undertaking 
to  use  any  endeavor  to  ^et  for  the  defendant  anything  but  the 
prioe  fixed  upon  defendant's  property  by  defendant,  an  J  that 
the  iefeniant  placed  no  reliance  upon  plaintiff  the-t  she  would 
endeavor  to  do  anything  excppt  to  obtain  such  priwe,  then  they 
are  instructed  that  the  plaintiff  is  entitled  to  be  paid  'whatever 
commis-iion  the  preponderance  of  the  evidence  may  show  to  have 
been  agreed  upon,  if  it  ia  so  shown  by  the  evidence,  anl  thiit 
the  plaintiffs  right  to  reoover  under  such  circumstances 

would  not  be  barred  by  reason  of  the  fsAt  fact  that  the  plain- 
tiff rr.ay  have  also  acted  for  the  other  party  to  the  real 
estate  transaction,  ':^rovided  the  defendant  knew  that  the 
plaintiff  30  acted." 
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Under  any  or  iir.ary  conat-uction  of  fee  language  of  thia  inetruc- 
tion,  it  aaaumes  th-ct   tbere  was  h.    aontract  between  plaintiff 
and  deffindant  for  the  sale  by  pi  .intif f  of  defendant'?',  property 
and  that  ehe  brought  about  the  aale  of  his  property.  As  that 
waa  a  sharply   dispute  J  question,  it  was  error  to  E?;ive  that 
instruction.  No.  6  given  is  \jery  indefinite  and  unoertain 
and  might  mislead  the  ^ury.  It  is  not  nscesaarily  true  that 
defendant  was  concluded  by  what  might  be  thought   to  be  reason- 
able infrenoec  from  his  conluct,  if  that  con  iuct  was  not  kno^im 
to  plaintiff.  'Ye  io  not  reverse  for  the  ^^iving  of  that  instruc- 
tion, but  we  call  attent-'.on  tc  it   in  order  t^at  it  may  be 
mors  oareCully  drawn  aj'  another  trial.   No.  7,  givn  for 
plaintiff  ,  is  as  follows: 

"The  court  instructs  th'^  jury  that  in  determining  upon 
which  i3ide  the  preponderance  of  the  ^viience  is,  t>:e  Jury 
shoul i  take  into  consideration  ttoe  opportunities  of  the  several 
witnesses  for  knowing  the  things  about  which  they  testifieda, 
their  coni.ot  and  demeanor  while  testifying,  their  Int'^.rest 
or  lack  of  Interest,  if  any,  in  the  result  of  the  suit  an.l  rob- 
ability  or  improbability  of  the  truth  of  their  several  state- 
ments, in  view  of  all  the  other  evidence,  facts  and  ciroum- 
stanoos  r-roved  on  the  trial,  and.rfrom  these  circumstances 
determine  upon  which  side  is  weight  or  preponderance  of  the 
evlder.ce." 

This  Instruction  entirely  omits  the  number  i''   witnesses  testi- 
fying on  -either  side  as  i.n  slement  to  b"?  conc.iiered  by  the 
jury,   an J  it  directs  the  jury  to  letermlne  from  the  matters 
specified  In  the  Instruction  tosk  upon  -hich  side  is  the  cre- 
ponderance  of  the  evidence.  Thia  instruction  was  held  erro- 
neous in  Chicago  Union  Traction  Co.  v  Hampe,  33^  III.  346,  anl 
O'Donoghue  v  City  of  Chicago,  167  111.  App.  349,  and  bv  this 
court  in  Eidem  v  C.  R,  I.  &   P.  Ry.  Co.  144  111.  A'p.  330 
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and  Sullivin  v  Sullivan  IjS  111.  App.  378.   Inatrujtlons  very 
much  more  ca.refu  ly  irawn  t^an  this  are  sharply  crlticizei  in 
E.  J.  &  E.  Py.  Co.   V  Lawlor,  133  111  App.  380,  a  i  339  111, 
BSl,  Lyonii  v  Rysreon,  ^43  111.  409,  :i.nJ.  Lyons  v  Chicago  City 
Ry.  Co.  tfi5B  111.  75.   As  saii  in  Chicago  Union  Traction  Co.  v 
Hampe,  supra,   it  iu  ioubtful  -.vhether   such  an  instruction 
ahoulJL  limit  the  jury  to  tl.e  ccnaiiaration  of  the  mattsra 
particularly  pointed  out  in  tl.e  instruction.  There  is  always 
danger  of  omi':ting  some  proper  ex^^'■(ent  in  such  £.n  instruction. 
In  thiu  ccis::  tae  question  of  the  candor  and  fairness  or  lack 
thereof  of  tie  respective  -vithesses  is  omitted,  and  perhaps 
some  ether  considerations.   It  i?  argued  that  the  [giving  of 
this  instruction  is  not  reveraibls  error  booauee  there  v?ere 
no  more  nitneases  on  one  aide  than  the  ©"rher.  We  dc  not  '^hinlc 
that  position  fairly  applicable  to  this  case.   On  t.s  points 
where  plaintiff  had  a  witness  to  corrotorate  her,  defendant 
did  not.  On  the  points  where  defendant  had  a  \Titne3a  to  cor- 
roborate him, plaintiff  lacliel  corroboration.  On  one  or  two 
points  defendant  had  more  witnesses  in  corroboration  fan 
did  plaintiff  on  any  other.  T'.ie  oase  is  exceedingly  close 
upon  tae  facta  and  rie   think  it  should  be  submittsd  to  another 
jury.  Plaintiff  relies  upon  what  are  alleged  t :  be  rules  of 
the  court  b2low,  but  they  are  not  in  this  record. 

The  judgment  is  reversed  and  the  causs  rerraniei. 
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^''^S^OND  msTmc'i'''^'  }-•  L  CHRISTOPHER  C  DuFFY,  Clerk  oi-  the  Appellate 
Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoin-  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  ray  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

(ja,y  of _— in  t,he  year  of  our  Lord  one 

thousand  nine  hundred  and ■ 


Clerk  of  the  Appellate  Court. 


'bo 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 
Begun  and  held  at  Ottawa,  on  Tuesday,  the  fourth  day  of  April, 

i 

in  the  year  of  our  Lord  one  thousand  nine  hur^dred  and  seventeen, 
within  and  for  the  Second  District  of  the/State  of  Illinois: 
Present--The  Hon.  DUANE  J.  CARNES,  Presiding^  Justice. 


\ 


Hon.  DORRANCE  DIBELL,  Justice 

\        Hon.  JOHN  M.  NIEHAUS,  Justice 

CHRISTOPHER  C.  DUFFY,  Clerk,  f 
E.  M,  DAVIS,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

DPT  1  P  1Q17     \the   opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Caur't ,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  6361.  P"  W  O 

William  C.  Boldt,  appellee       /C/\JO     1»^»  O    i    ^ 

V8  Appeal  from  LaSalle. 

Amerioan  Bottb^  Company* 

appellant* 
NiehauB,  J. 

This  ia  an  a. peal  from  a  Ju.igment  reooverei  in  the 
circuit  court  of  LaSalle  County  by  the  appellee  William  C. 
Boldt  against  the  appellant,  American  Bottf.i'  Company,  for  the 
sum  of  $3,700.00  damages,   for  injuries  euetalned  by  appellee 
while  in  the  employ  of  appellant* 

The  appellee  was  injured  while  at  work  tryinr;  to  remove 
a  bolt  from  a  lehr  in  the  plant  of  appellant,   whi  h  ia  located 
at  Streator.  A  lehr  ic  a  conveyor  constructed  and  used  to 
carry  glass  bottles  through  a  briok  arch  oven-like  8tru::ture 
about  seventy  five  feet  long,  for  annealing  pur  oses.  The  lehrs 
are  made  of  strips  of  steel i called  pans,  which  are  flat,  about 
four  inches  wide,  seven  and  a  half  feet  long,  and  fastened  across 
a  double  row  of  chains,  near  the  end  of  the  steel  pans;  the 
links  of  the  chains  are  held  together  by  bolts,  '.vhich  can  be 
removed  for  the  purpose  of  taking  the  Ishr  apart.  The  lehr  or 
conveypr  when  in  operation  is  an  endless  belt  of  flat  steel 
pans,  about  seven  and  a  halfl  feet  wide;  and  it  moves  through 
the  oven-like  structure  ,  from  one  end  to  the  others,  and  about 
three  feet  above  the  floor.  To  operate  the  lehr,  two  sprocket 
wheels  are  ased,  about  thirty  inches  in  liameter,  located  at 
the  end  of  the  structure  mentioned;  and  the  sprockets  fit  into 
the  links  of  the  chains  on  the  respective  sides  of  the  lehr. 
When  the  lehr  in  question  was  in  operation,  it  moved  from  the 
south  to  the  north;  and  the  sprocket  wheels  were  Bit\xated  at 
the  north  end. 

On  the  day  of  appellees  injury,  he  was  iireoted  by  the 
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foreman  of  the  department  in  which  he  was  employed  to  aaelst 
in  the  work  of  taking  apart  the  lehr  in  question;  ani  he 
was  to  ork  with  another  employe  by  the  name  of  Dodge,  rrhe 
lehr  was  to  be  taken  apart  in  eight  foot  sections   for  the 
purpose  of  making  repairs  on  it;  and  appe] lee  and  Dodge  worked 
on  the  bolts  on  the  east  side  of  the  lehr;  two  other  workmen 
worked  to  remove  the  •  olts  on  the  west  side*  at  the  sarre  time 
In  or  ier  to  separate  the  eight  foot  sections,  the  lehr  was 
drawn  out  from  the  structure  through  which  it  paacsed,  and 
laid  on  pile^  of  ware  boards  and  planks;  in  order  to  remove 
the  bolts  it  was  necessary  for  the  workmen  to  lay  on  the  floor 
under  the  lehr,  and  while  lying  on  their  backs  or  siies  with 
the  lehr  but  a  few  feet  above  their  faoes,  to  use  a  heavy 
hammer  in  pouniing  at  the  bolts,   and  finally  at  a  drift  pin 
which  had  to  be  inserted  into  the  link  to  accomplish  the  task* 

The  declaration  in  stating  appellee's  cause  of  action 
alleges,  that  the  appellee  at  the  time  of  the  injury  was  employed 
in  the  work  of  separating  a  section  of  the  lehr  in  «iuestion; 
and  at  the  time  of  the  injury  was  engaged  in  striking  at  a 
drift  pin  with  a  hamrrer,   for  the  purpose  of  removing  one  of 
the  bolte  mentioned;  that  it  was  the  duty  of  the  appellant  at 
that  time  to  hold  up  the  lehr  ani  each  part  thereof,  on  the 
under  side,  at  the  place  where  the  appellee  was  then  working, 
which  the  appellant  carelessly  and  negligently  failed  to  do; 
ani  that  in  consequenoe  thereof,  one  of  the  mstal  pane  of  the 
lehr  fell  away  from  said  bolt  or  lehr  ani  got  in  the  way  of 
the  head  of  the  hammer  which  apellee  was  using,  ani  ieflected 
the  blow,  which  he  struck  at  the  pin;  and  caueei  the  hamrrer  to 
glanoe  off  and  s'-rike  the  left  eye  of  the  appellee,  which  was 
thereby  badly  crushed,  ani  bruised,  and  the  sight   thereof 
permanently  destroyed.   It  is  al:o  alleged  in   the  second  count 
that  the  physic§.l  conditions  under  which  appellee  was  requireq 
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to  work,  -.vhich  prevailed  at  the  place  where  he  ifma  -.Torking, 
rendered  it  unsafe  for  appellee  to  io  the  vtork  he  was  iireoted 
to  perform. 

The  appelleefte  testimony   is  to  the  effect,  that  at  the 
time  of  the  oocurremce  in  question,  he  and  Dodge  were  working  on 
the  east  side  of  the  lehr'to  remove  a  bolt,   and  that  D41ge 
was  lying  under  the  lehr  poinding  at  the  bolt  while  appellee  was 
lying  by  his  side  holding  up  the  lehr;  and  two  other  workmen 
were  at  ivork  under  the  conveyor  on  the  west  side,  and  had  al- 
ready removed  the  bolt  on  that  aide,  while  he  and  Dodge  were 
still  working  on  the  east  side;  that  Dodge's  arm  finally  became 
exhausted,  and  that  he  thereupon  offered  to  change  places  with 
D*dge,  and  then  took  Dodge's  place  in  handling  the  hammer;  Dodge 
however  neglected  to  take  appellee's  place  to  hold  up  the  pane 
of  the  lehr,  which  on  accoxmt  of  the  removal  of  the  pin  on  the 
west  side,  or  on  account  of  the  natural  sag  incident  to  the 
position  of  the  lehr,  dropped  down,  and  got  in  the  way  of 
appellee's  hammer,  in  such  a  way  that  when  he  struck  the  drift 
pin  with  the  hammer  the  last  time  before  the  injury,  ^he  stroke 
of  the  hammer,  which  glanced  off  of  the  head  of  the  drift  pin 
struck  the  metal  pans  and  was  deflected  thereby  in  its  course 
so  as  to  hit  arpellee  in  the  eye. 

We  think  '■.he   Jury  were  warranted  in  finding  from  fkn   appellees 
testimony  considered  with  the  other  evidence  in  +he  case, 
that  the  negligence  of  appellee's  fellow  workman  in  falling 
to  hold  up  the  lehr  while  the  appellee  was  haT.raerlng  at  the 
drift  pin,  as  charged  in  the  declaration,  was  the  proximate 
cause  of  the  injury  to  appellee.   The  appellant  having  rejected 
the  Workmen's  Compensation  Act  of  1913,  appellees  right  of  recovery 
was  not  affected  by  any  question  of  assumed  risk  or  contributory 
negligence;  nor  by  the  fact,  that  the  negligence  which  caused 
the  Injury,  was  the  negligence  of  a  fellow  servant.  Von  Boeckman 
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V  Cbrn  Products  Refining  Company,  374  111.  605;   Bell  v  Toluca 
Coal  Company,  373  Illi  576;  Devine  v  Delano,  Id.  166. 

It  is  contended  however  that  appellee  failed  to  prove 
that  appellant  had  rejected  the  Workmen's  Compensation  Act,  which 
was  a  material  allegation  in  his  declaration*   There  is   evi-> 
denoe  in  tae  record  to  prove,  that  ^uch  rejections  was  mai* 
by  appellant.  The  sufficiency  of  the  proof  in  that  regard 
appellant  is  not  in  position  to  question,  because,  by  the  seventh 
instruction,  which  was  given  to  the  jury  at  its  instance,  it 
admitted  the  fact  that  it  was  not  working  under  the  provisions 
of  the  compensation  act,  in  connection  with  the  point  made  in 
the  instruction,   and  althoxigh  it  had  not  come  under  the  pro- 
visions of  the  act,  it  was  not  liable  to  its  employes  for  in- 
juries 3U  fered  in  the  course  of  their  employment,  unless  such 
injuries  were  caused  by  its  negligence.   Appellant  also  argues 
as  a  ground  Tor  reversal  of  th  judgment,  that  the  court  erred 
in  refusing  the  17,  30,  31,  33,  33  and  34  instructions  which 
were  requested  by  apellant.   We  have  examined  the  instructions 
designated,  and  are  of  opinion  that  they  were  properly  refused. 
The  amount  of  damages  fixed  by  the  jury  in  view  of  the  seriousness 
of  the  injury,  which  resulted  in  the  permanent  loss  cf  sight 
of  appellees  left  eye, cannot  be  regarded  excessive.   The 
judgment  is  affirmed* 

Julgraent  affirrred. 
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STATE  OF  ILLINOIS, 

SECOND  DISTRICT.  i  ^  I,  CHRISTOPHER  C.  DuFPY,    Clerk  of   the    Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and — 


Clerk  of  the  Appellate  Court. 


64tlJi^ 


mini^»iitimfmcatm^f^,^g^  , 


AT  A  T 


I.A.  579 

OF  THE  APPELLATE  COURT, 


Beg-un  and  held  at  Ottawa,  on  Tuesday,  /he  fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousandf nine  hundred  and  seventeen, 
within  and  for  the  Second  Distric^jit  of  the  State  of  Illinois: 


Present--The  Hon.  DUANE  J.  CARNES,  presiding-  Justice. 

I 
Hon.  DORRANCE  DIBELL,  Ifustice. 

I 
Hon.  JOHN  M.  NIEHAUS , |Jus t ice . 

CHRISTOPHER  C.  DUFFY, |  Clerk 

E.^M.  DAVIS,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

OCT  i  ■>  1917       the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General    o.  6401/.  Agenda  6, 


Charles  '^Thitney,  20  O    i»A.    D   i   \j 

-VB- 

Frank  0.  Ceidel, 


-VB-  Appeal  froiiL  Circuit   Oourt 

Lake   County. 


Appe  1  .e  e  , 


Lawrence  A.Doolittle, 

Appellant. 

Mietoug,  J. 

In  t' is  case  a  bill  of  interpleader  was  filec  by 
Cbarles  iVbitney  in  the  circuit  court  of  Lake  county,  to  de- 
tenaine  whether  the  appellant,  Lawrence  .i.' oolittle,  or  the 
appellee,  i?Vank  G.L:)eidel,  w  s  entitlec   to  the  suiu  of  ylSOO.OO 
which  had  been  held  by  the  complainunt  in  escrow,  and  w-^s 
claiked  by  each  of  said  parties.       The   complainant  j^aid  the 
liioney  into  court  and  the  court  thereupon  entered  a  decree 
discharging  him  from  liability,  and  directii^  the  .xirties  to 
interplead.       The  cause  wl    referred  to  the  i.laster,  who  heard 
the  evidence  and  reported  it,  together  with    is  conclusions, 
to  the  court.       The  L'aster  reported  that  the  ap  ellant  was 
entitlec  to  the  fund  in  question,  but  exceptions  were  filed 
to  his  report  some  of  which  were  sust^^ined  by  the  court,  and 
the  court  thereupon  decree  th  t  the  appellee  v/as  entitlec  to 
the  sum  of  v841.52  of  the  fund,  and  that   tLe  balance  should  be 
paid  to  the  api.«llant,  and  that  each  jx^rty  pay  one  half  the 
costs.       Prom  tl  is  decree  an  ap  )eal  is  prosecuted    and  the 
appellee  has  assignee  c.  os     errors.       Tl^e   oroof  shows  that 
on  February  10,  1911,  the  appellant  Doolittle  and  the  apiDcllee 
Seidel  entered  into  a  written  contract  for  the  sale  and  trans- 
fer to  appellant  of  a  certain  stock  of  goods  and  store  fix- 
tures which  were  then  owned    by  the  ap  ellee,  c.nd  this  con- 
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tract  ia  as  follows :- 

"     Lieniorandum  of  a^rreeiuent  made  this  10th  day  of 
li'ebmary,  1911    between  Frank  \Ceidel  of  the  first  part  and 
Lawrence  ''oolittle  of  the  second  part  witnesseth. 

That  said  Seidel  has  this  day  sold  to  Lawrence 
"oolittle  the  fixtures  and  stock  of  goods,  wares  and     mer- 
chandise in  the  store  119  North  Genesee  Street,  Waukegan. 
Illinois     on  the  following  ternis,  Tiz.,  the  fixtures  at  v2500 
and  not   to  exceed  $7000.   of     saia  ptocJ  of  goods  to  be   o^id 
for  as  follows: 

Fixtures  cash  $E50j  on  or  lefon,     arch  20.  1911. 
and  said  stock  of  goods  cash  on  or  before  L,-arch  20 tn^  1911, 
as  follows;     60  per  cent  of  naid  ^7000. 00  to  be  paid  in  cash 
in  full  <x  yment  for  said  goods,  invoice  to  be   tiiken  on  or 
before  .■   roh  20,  1911,  by  the    arties,  and  said  goods  to  be 
invoiced  ut  the  following  prices,  miz. :     cost  price  as  shovm 
by  original  invoices  or  at  the  urices  at  which  said  goods 
were  invoicec    on  January  Int,  l9ll,  at  the  option  of  said 
"^oolittle   :.nd  said  invoice  so  taken  by  the  parties  to     the 
basis  of  the  sale  price  h  rein  luentioned  at  60  per  cent 
the  re  o  f . 

Lease  of  store  to  De  assigned  to  said  "oolittle  on 
March  20th^l911,  said  Siidel  to    reinain  in  possession    and 
conduct  said  business  until  i..arch  20th-1911  as  his  omu  delivering 
to  said  Eoolittle  on  said  ..iarch  E0th,1911,  said  fixtures  and 
said  goods  of  invoice  value  not  to  exceed  $7000.00. 

Said  I^oolittle  has  paid  herein  on  tlis  day  v  1^300 
to  be  held  in  escrow  by  Charles  i<hitney  of  V.'aukegan,! llinois 
until  delivery  of  tie  fixtures  .  nd  goods  hereby  sold.         Said 
lYhitney  is  to  receipt  for    ;pl500  escrow  when  same  is  jaid  to 
him. 

By  fixtures  are  meant  all  the  fixtures  used  by 
-aid  Seidel  in  his  business.  T  is  contr.  ct  to  he  held  by 
said  iThitney  fo  r  the  benefit  of  both  parties. 

Witness  the  hands  and  seals  of  the    .arties  the 
day  and  year  above  written. 

P.C.Seidel,  (ZWL) 

L.^.Loolittle       (SSiiL)." 

The  $1500.00  luentioned  in  the  contract  was  paid  over 
by  the  api:«llant  to  CharlesY/hitney,  and  is  the    ame   fund  in- 
volved in  this  controversy.      After  the  execution  of  the 
contract  and  the  payment   of  the  $1500.00  by  the  ap  ellant,  the 
apc^ellee  continued  in  the  possession  of  tl  e  stock  of  goods  and 
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fixtures  referred  to  in  the  contract  and  conducted  the  buainess 
with  a  viev;  to  reducing  the  stock  to  an  dinount  below  $7000.00- 
inyoice  value.        He  advertised  and  conducted  sp&oial  sales 
and  auctions  in  c.ddition  to  the  sales  made  in  the  regular 
course  of  business.       On  iarch  19,  1911,     owever,  the  day 
before  he  w  s  to  turn  over  the  stock  remaining  and  the  fixtures 
and  business  to  the  ap .reliant,  there  was  still  on  hand  between 
$8,000.00  and  $9i^000.00    worth  of  goods  accor.  ing  to  invoice 
values.         Qn-ti.is  day,  W'.ich  was  Sunday,  the  appellee  without 
the  loiowledge  or  consent  of  the  appellant,  secretly  took  from 
the  stock  of  goods  the, choicest  and  the  mo?t  salable  goods, 
amounting    in  value  to  about  $4,500.00;     this  portion  of  the 
stock  was  orated  and  boxed,  and  removed  by  him  from  the  store 
after  dark  on  the  same  day.       The  ^ext     day  when  the  appellant 
CEuie  to  the  store  to  make  final  arrengements  for  the  transfer 
of  the  stock  and  fixtures  to  him  he  noticed  the  sudden    de- 
ficiaaoy  in  the  stock  and  inquired  of  the  appellee  about  it. 
!ftie  appellee  admitted  that  a  large  portion  of  the  stock    had 
been  suddenly  removed  but  claimed  that  he  had  sold  it  to    a 
certain  party.       The    parties  took  an  inventory  of  tbB   remaining 
goods,  which  amounted     to  $4,257.77,  according  to  the     invoice 
values.       Turing  the  taking  of  the  inventory  of  the  reL.aining 
goods  the  effect  of  the  removal  of  the  goods  taken  by  the 
appellee  became  more  and  more  apparent  to  the  appellant;  and 
he  protested  that  the  goods  left  were  mostly  old  and    shop 
worn  stock,  wlich  1  ad  accumulated  in  the  course  of  years     in 
appellee's  business,  and  that  from  a  business  point  of  view 
he  had  been  placed  in  a  disadvantageous  position  by  the 
appellee's  act  of  removal  of  that  part  of  the  stock  taken  by 
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him;  that  the  reniainder  of  tl  e  stock  had  thereby  becoue  less 
valuable.       The  appellee  su^^ested  that  tlie  ap  ellant  could 
fill  up  the  depleted  stock  with  new  goods  to  advantage,  and 
the  appellant  insisted  that  appellee's  act  of  removal  v.'ae  not 
in  compliance  with  his  contract,  but  finally  offered  40  cents 
on  the  dollar  for  the  stock  that  had  been  left  in  the  store. 
This  the  appellee  would  not  agree  to  accept;  -afterwards  the 
appellee  offered  to  return  the  stock  w  ich  he  had  removed, 
the  offer,  i  owever,  was  refused  by  the  ap  «llant  because  he 
claimed  he  at  that  time  had  lost  faith  in  the  ap^,ellee*R  in  - 
tegrity  and  therefore  could  not  feel  certain  under  the  cir- 
cujiistances  that  the  sai.fi  or  all  the  goods  v/ould  be  returned, 
and  rescinded  the  contract.       The  appellee  thereupon  rurved 
notice  on  the  appellant  that  he  would  hold  him  liable  for 
any  damages  incurred  by  him  in  disposing  of  the  rei.ainder  of 
the  stock  and  fixtures,  which  he  proceeded  to  do,  and  he 
claims  to  have  lost  vl,000.00    on  the  fixtures  and  $2,522.00 
in  uisposing  of  the  reiiiainder  of  the  goods. 

The  court  found  that  the  ap  ellant  had  violated     the 
contract  by  refusing  to  awiept  the  stock  in  the  condition  that 
it  was  after  the  removal  of  that  portion  taken  by  appellee; 
and  that  apoellee  had  suffered  lamages  in  consequence  thereof 
to  the  aLiOunt  of  $841.77,  and  therefore  directed  by  the  decree 
that  this  amount  be  paid  to  the  appellee  out  of  the  fund  in 
question. 

Ti:e  vital  question  in  the  case  is  whether  the  ^^ppelltint 
or  the  appellee  violated  the  obligations    assumed  by  the  contract. 
By  the  terms  of  the  contract  there  was  a  sale  of  the  stock  and 
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fixtures  to  the  appellant,  and  the  rights  of  the   apoellee  with 
reference  to  the  stock  were  limited  to  oonducting  the  "business, 
which  the  contract   orovides  might  be  conducted  as  his  own  for 
the  purpose,  lowever,  of  reducing  the  stock  to  a  sum  below 
$7,000.00.    ■  It  is  clear  that  the  contract  contempLited  that 
t  is  reduction  should  be  made  by  conduct ii^  sales,  and  under 
this  arrangeuent  specially  advertised  sales,  and  sales  by 
means  of  an  auction  were  legitimate  and  proper  in  view  of  the 
object  to  be  accomplished,  and  mufst  be  regarded  as  coming  with- 
in the  contemplation  of  the   i^arties.        Uut  it  is  also  evident 
that  under  the  terms  of  the  contract  appellee  did  not  Mve  the 
ri^t  to  appropriate  to  his  own  use  andbenefit  the  be?  t  and  most 
valuable  portion  of  the  stock,  and  the  fact  that  this  was  done 
by  the  appellee  in  a  secret  and  surreptitious  manner  and  that 
he  nade  an  effort  to  deceive  the  appellant  by  telling  him 
he  had  sold  it  and  had  been  paid  for  it,  is  proof  strongly 
tending  to  show  that  the  apDeliee  was  not  acting  in  good  faith. 
We  are  of  opinion  that  the  removal  and  ap  ropriation  to  his  own 
use  by  the  appellee  of  the  portion  of  the  stock  referred  to 
was  claarly  a  fraud  upon  the  righti  of  the  ap  ellant,  v.nd  the 
evidence  shows  he  would  have  been  damaged  thereby  if  the 
transaction  contemplated  by  the  contract  had  been  completed. 
The  appellant  was  therefore  legally  justified  in  rescinding 
the  contract;     and  the  contract  was  rescinded  by  the  appellee. 
The  legal  effect  of  this  rescission      entitled  the  appellant 
to  a  return  of  the  luoney  which  he  had  paid  which  was    held  in 
escrow  under  the  contract.       The  decree  nhould  therefore  hive 
directed  that  the  aoney  be  returned  to  him.      And  the  decree 
is  therefore  reversed  and  tlie  cause  is  reiuanded  with  directions 
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that  a  decree  be  entered  directing  the  fund  in  question  to  "be 
paid  to  the  appellant  and  taxing  the  costs  of  thin  proceeding 
against  the  ay-  ellee. 

In  view  of  tl  e  conclusions  reached  it  is  unnecessary 
to  discuss  thetjross  errors  assigned  by  the  appellee^ 

Reversed  and  reiuanded  with  directions. 
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^^'^SECOND^^STmc^T^^'^'  H""  I,  CHRISTOPHER  C.  DuPPY,  Clerk  of  the  Appellate 
Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certipy  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  aflfix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this  

(Jay  of in  the  year  of  our  Lord  one 

thousand  nine  hundi'ed  and 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

Beg-un  and  held  at  Ottawa,  on  Tuesday,  the  fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  seventeen, 
within  and  for  the  Second  District  of  ^he  State  of  Illinois: 
Present--The  Hon.  DUANE  J.  CARNES ,  Presiding-  Justice. 
Hon.  DORRANCE  DIBELL,  Justici. 
Hon.  JOHN  M.  NIEHAUS,  Justi|e. 
CHRISTOPHER  C.  DUFFY,  Clerl 
E.  M.  DAVIS,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards^  to-wit:  on 

OCT  1  0  \o\'  thA.opinion  of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit:  \ 

\ 


Gen.   No.    6431. 
George  Kopf,  appellee 

V8  AppOcilTrom^teph 

Amos  Yoriy,   appellant. 
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ITrom^teph^naon. 


Niehaua,    J* 

This  oe.se  haa  been  before  this  court  on  a  prior  anneal 
and  vfaa  then  rsverael  ^nd  rem:.nded.  Kopf  v  Yordy,  3C0  111.  App. 
419.  George  Kopf  tiie  appellee  brought  thia  suit  on  a   Torn- 

s 

ISBory  note,  dated  Oct.  13,  1913,  payable  one  year  after  date, 
for  the  sum  of  |l500oOO  with  interest  at  the  rate  of  6f>   per  annure 
payable  eemi-annuallyj  ahd  the  appellant  signed  the  note  as 
endorser,   at  the  time  of  ita  execution  by  the  makers  Robert 
R.  Prall  and  Vina  W,  Prall.   The  note  was  secured  by  a  trust 
deed,  executed  at  the  same  time,  on  a  let  in  Coatea  A.ldition 
in  the  city  of  Freeport.   The  trust  deed  was  not  recorded 
by  the  appellee,  who  iraa  the  payee  of  the  note,  until  December 
1914.   In  the  mean  time  another  trust  deed  was  executed  by 
Robert  R.  and  Vina  U,   Prall,  the  owners  of  the  premises  in 
question,  and  was  put  on  r'joord  October  37,  1913;  and  the  first 
trust  deed  held  by  appellee  was  thereby  deprived  of  its 
priority;  and  its  value  as  a  security  for  the  note  was  thereby 
practically  lost. 

The  facts  relative  to  the  signing  of  the  ote  by  the 
appellant,  and  the  points  of  the  controversy,  and  the  law 
applicable  thereto,  vre  set  forth  in  the  former  opinion* 

Upon  the  reinstatement  of  the  case  in  the  trial  3ourt 
the  appellant  filed  four  aHitional  pleas.  Thn  court  sustained 
a  general  demurrer  to  the  second,  third  anl  .''ourth  additional 
pleas;  ani  the  appellant  stcod  by  these  pleas;  and  the  ruling 
of  the  court  sustaining  the  demurrer  is  assignei  as  error. 
We  are  of  opinion,   thtjt  the  demurrer  vras  properly  sustained. 
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The  pieae  to  which  the  letnurrer  was  sustained  were  Irawn  upnn 
the  theory  ,  fiat  it  w£.e  a  iefenee  to  appellant's  liability 
aa  endorserof  the  .::romi::iory  note,  that  the  appellee  failed 
a,ni  negleotei  to  redeara    rora  t'ne   Master's  sale,  which  took 
place  after  the  oofflnenoement  of  this  suit  under  the  other 
trust  deed,  which  had  become  a  firat  lien  b^foause  of  ita 
prior  reoording;  as  a  mat'er  of  law  suoh  failure  to  reisem  by 
the  appellee  was  not  availcible  to  appellant  as  a  lea^al  defense 
to  hi3  liability  as  eniorser.   The  appellant  had  the  right, 
if  he  saw  Tit  to  exercise  it,  of  paying  t  e  note  hell  by 
appellee,  and  becoming  subrogate!  to  rights  of  anpellee  under 
the  trust  ieed,  ani  of  making  th  •  redemption  from  the  sale; 
ani  thereby  securing  for  hlmaelf  whatever  financial  b-nefits 
might  nuve  resulted  from  such  a  procedure,  but  th  appellee  was 
not  bound  to  exercise  this  right  of  subrogation  for  him.  If 
he  had  failed  to  record  the  trust  deed  because  of  his  own  ne- 
glect, and  this  failure  on  his  part,  under  these  circuir;  trance  a 
resulted  in  a  loss  to  the  appellant  as  surety  on  the  note 
in  question,  such  loss  could  be  pleaded  by  the  appellant  to 
offset  to  the  extent  of  the  lo38»  the  amount  iue,  ani  3uei  .*or 
on  the  note.  As  to  whether  the  aopellee  of  his  own  accoi'd, 
failed  to  record  the  trust  deed  in  question,  or  lid  not 
record  it  because  of  a  request  of  the  aopeiiant,  was  a  question 
of  fact;  and  was  in  iaeue  under  the  first  ad-itional  plea 
filed  by  the  appellant j  ^nd  it  was  a  matter  concerning  which 
there  was  a  sharp  conflict  in  the  eviience  betwe-sn  the  ap-^ellant 
and  the  appellee.  The  jury  decided  this  question  of  fact  in 
favor  of  the  appellee;  taking  his  version  of  the  nfiatter  as 

the  true  one.  There  is  nothing  in  the  record,  which  wouli  war- 
rant this  court  in  holiing  that  under  "-he  ntroitr.  stance  a  pre- 
sented, the  jury  should  have  found  the  other  way;  or  that 
they  shovili  have  taken  the  statement  of  the  appellant  con- 


aa^u  wtJS'tt   Slew     Jbonije^ax/s  a.aw  ■xsiTi/mat   edt  tiotdv  of     ajsslq  exfT 
■'^■tJtX^tJ  twCAiSecJ  Ir  AlSII'Tsi:   jb  a^w   fi   c ,.     ■    ,   X^o9dt  Qdi 

iooif  rfoxxfw   ,6X.fiB  8*i9^B£U  srf^  moi'.       auel'di  od*  t&foeXsen  "laJB* 

•X9dto  9dt     tetcus  Hub  eldi   lo  iuemsoaefmoo   Qd&  i9t\Ji.AJ»£.SM 

8ti  "^o  •riju^^ec''     aelX     ^ttxil  A.^iROoad  J(^  dpiiiw   «i)«et  &6urt 

XC!  msQJta-i  ot     •TuitAt  dona  yf*S,%o  xs^t-em  js  .%a  .{^Ihxooe-i  xoZxq 

e8aol;aJD  X*6|i9X  «  «-^  ^xi«XXoq<3«  o«f  •XdjsXX<av£  j'oa  bj^w  e«XXoqq<fi,M^ 

.tUsiti  airt  ii.ari  ^n^XIaqr^  •rf^       .lesioi^aQ  B*^jt^l(ij^l^  bld,.Qt 

^d  tLad  bioa  9   i     •jgtiXxsqlo   ^ti  9^bIoj9X9  9iJ[,ilj^£9  s^d^.%i. 

tetsuf  ^eXXeqc-j?     ^o  9td-$t%  Qt  ttii^^^iciufi  ^aXvooii^  ta<a  ^••IXe.qc;^^ 

Bi^l^md  Leiofi&atl  iev3;f-££(w     IX^aialxt^iou:     ^ai-xuoee  ^dsiajic^-Ia^ 
a£r  •allaqqj^    -^1  ^irtf  -  ,a;[i;^ao(vxq  ^^.M^^* '^>0^^  talXi/asi  .avi^ii  ^xl^Xffl 

"^a  £p7o  «iii  lo  BsuiBoad  JbaaJt  ^au-ij^  trft^tioQdi  o^.taXi^l  l-^d  94 

aft0fl4}O^<''''c^-i^^  aaei^i  iBlau  «4"s«q  eXri  no  azifXX^^  M^^    -^fff   «?^^'^$ 

a;^oa  adi^  ao  x^btub  ba  tasIlBqqs  pdi  ot;    aat^X  .  #  ni  botluB9X 

-:■■'■       +rrFr    ..-^    ^.rfJ^    ;r<f      bBbMBLi^   9ff  liiUOO    BBOl    dOiJB,   ,flOJtd^B»Wp    rX 

..      . ^wi    icojom^  Bd:^  «>poX  au'^t   ^o  taeixfi  edi  o^  itaallo 

tttooodi  ovo  £^i:il  'o  aaXItqoA  a/i^f   ZBdt^dii.oit  aA  •eifon  a^i  09 

:foa  tii    TO   .aoi^uaup  ax     l^aaX:   &bui&  Bdi^txqpe'f.  oi^bBlls'X 

r,,-^; '-■:.-,,:■   .    aj3Y;   ,iTtjBXiaq<i«  &«!:>■   ic  d-aai/peic,  ^  'io  aawvsoacf  *i  Iiooert 

-..-.,   ^^-iQitilbs  tBxll     &di  lefcfiw.ajMaai  ai.ajiw  iflji  ^^|»f'0jsl  io 

'  '"'"'  sfiXflT&onoo  ifj^cf^a:  «  8£W  ii  l:£Ui  |^CJ3X^aqq£  •^jt^d  ^IsXil 

s  '-^    — '   •^'^cf  oonetivs  acf*  i^jt  Ipiijlc©©- qxaffa;,^  bjbw  staff* 

^»  -^  'o     aotikx&v  T.id  jfiXjLet   ;«eXXaqq£  a^*  lo  Tijtirjsi 

-tjsi»  i>Xi.',  ,[:-"7c-^-   Siii^  at  i^atdioti  a  I  exaJT   .ano  ,9JJiif..  f|i*j 

-^xq  aaci.     .      ^,..-..   >  x.     -xaLm;  4,siid-     gaXiXoxf  ni   ^ujoo  «i44;,  J'-Cuai 

f&d;^  to   tv"  ■    '>'^'-''^'-    ■'   -^  fcouol  av^ri  tiXx/oxfe    ,  ic»ut  arf;f,,M*a»e 


oerning  thia  controverted  matter,  in  preferen;:©  to  the  atate- 
ment  of  the  a -pe  lee;  nor  is  it  apparent,  that  another  Jury 
wouli  reach  a.  iiffsrenj  veriiot. 

It  ia  contendei  also,  that  incompetent  evil'rnoo  wae 
admitted  by  the  proof  o-C  the  oonverBation*  t'.at  took  place 
at  the  time  the  note  was  signed  ty   the  aopellant.   Convereationa 
adipitted  in  sviience  for  the  purpose  of  varying  or  changing 
th=  character  of  the  appellant'©  liability  or  leral  obli^^ation 
as  an  nnlcrser  vrouli  undoubtedly  be  erroneous;  but  the  con- 
vsrsations  admittsi  in  evi lenoe  were  not  of  this  character, 
and  iid  not  have  this  effect;  ni  the  court  express'iy  instructed 
the  jury,  that  the  obligation  of  the  appellant,  assumed  by 
signing  hia  name,  was  that  of  eniorser;  ani  that  his  obligation 
as  endorser  could  not  be  chiinged  by  parol  svii'-noe.  So  this 
placed  the  evidenoe  in  the  correct  legal  position  before  the 
;Jury«   It  is  also  urged,  that  the  court  erred  in  ^he  r-fusal 
of  three  instructions  requested  by  the  appellant.  The  substance 
of  the  first  refused  instruction  which  pointed  to  the  alleged 
negligence  of  the  appellee  in  recording  his  trust  deed,  whereby 
the  benefit  of  security  -was  lost  to  appellant,  is  contained 
In  the  fifth  given  instruction.  This  is  true  also  -ith  re^'er- 
enoe  to  the  second  refused  instruction.  These  two  instruo- 
tions  \?ere  properly  refused  therefore,  because  .  the  court^ 
was  not  bound  to  give  more  than  one  instruction  on  the  same 
point.   So  far  as  the  thirl  refused  instruction  is  concerned, 
it  contains  the  statement,  that  the  appellant  T70Uld  be  released 
as  endorser  on  tne  note  in  question,  if  the  appellant  had  failed 
to  exhibit  the  note  sued  on,  r-md  deniand  payment  thereof  from 
the  makers,  on  October  13,  1913,   or  the  day  thereafter.  The 
evi lenoe  shows  that  October  13,  1913  was  Sunday;  an i  the  note 
therefore  according  to  the  statute  became  due  on  the  day  foillOTving, 
whioh  was  the  i3th.  of  October;  ani  the  ismand  for  payrient  could 
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have  been  lescally  male  on  the  13th,  or  on  the  kiy  follo^Ting, 
which  was  the  14th«   The  court  properly  refused  this  In- 
Btructicn  therefore,  because  of  the  incorrect  statement  of 
the  time  when  demand  should  h:-.ve  been  made. 

The  record  does  not  disclose  any  r?versai  error 
and  the  judgment  ia  therefore  affirmed. 

Judgment  affirmed. 
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STATE   OF  ILLINOIS,    )   , , 

SECOND  DISTRICT.  )  ^^'         I,    CHRISTOPHER    C.    DUFFY,    Clerk    of    the    Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and   keeper  of  the  Records 

and  Seal  thereof,  DO  hereby  certify  that  the  foregoing'  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  ofBce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of —in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


ieg-un  and  held  at  Ottawa,  on  Tuesday,  the  sedBnd  day  of  October, 
in  the  year  of  our  Lord  one  thousand  ninwhundred  and  seven- 
teen, within  and  for  the  Second  District/  of  the  State  of 


111 inois : 


\ 


Present--The  Hon.  DUANE  J.  CARNES,  Presiding  Justice 

Hon.  DORRANCE  DIBELL,  Justiie. 

Hon.  JOHN  M.  NIEHAUS,  Just/ce 

CHRISTOPHER  C.  DUFFY,  Cle/k, 
E.  M.  DAVIS,  Sheriff. 


BE  IT  REMEMBERED,  that  aft^^wards,  to-wit:  on 
nrT9'5  101         ^^g  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


6421.  20. 


Joliii  C.  Stires,  et  al,  20  8    I. A.    610 

Appellees, 
-vs- 

p  eal  from  Qgle. 
Augustus  E.  Kindell, 

Appellee, 
and  Jobn  S.  Kindell, 
at  al, 

Appellants. 


Dibell,  J. 

In  t'lis  action,   (   called  assumpsit  in  the  summons  and 
title,  and  called  debt  in  the  body  of  the   oleadings)  plaintiffs, 
as  assignees  of  two  pomissory  notes  made  by  John  B. Kindell, now 
deceased,  seek  to  recover  thereon  against  his  devisees  and  his 
executrix  under  the  statute  of  ifrauds  and  perjuries.       After  the 
suit  was  begun  the  death  of  one   of  the  devisees  was  suggested, 
and  his  name  was  droppeo   from  the  pleadings.       Plaintiffs  by  leave 
of  court  filed  an  amended  declaration,  and  therein  cliarged  that 
the  personal  estate  of  the  said  John  '^»     Kindell,  deceased,  was 
sufficient  to  pay  only  the  first  class  claims  and  part  of  the 
second  class  claims  allowed  against  his  estate,  and  was  insuffi- 
cient to  pay  any  ^rt  of  these  notes.         defendants   filed  a  plea 
of  nil  debit  and  a  spcial  plea  #iich  set  up  the  administration 
and  its  completion,  anc    the   failure  of   the   plaintiffs  to  file  the 
notes  as  a   claim  against  the  estate,   and  the  limitation  of  one 
year  provided  in  the  administration  act.       Plaintiffs  demurrec  to 
said  special  plea.     The  demarrer  wis  overruled.     Plaintiffs  elect- 
ed to  abide  by  ^aid  demurrer  and  there  wf-.s  a  judf^memt  in  bar 
agaiucjt  them.       Thereafter,  ^t  the  saiie   term  of  court, that  judg- 
ment was  vacated  and  the  damurrer  was   sustained  to  ;jald     special 
plea,       After.vards,   the  executrix  alone  filed  another  special  pie 
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seeking  to  avail  of  said  limitation  in  the  Ackainistratinn  act. 
Plaintiffs  replied,  alleging  that  the  estate  of  said  deceased 
was  not  inventoried  o    accotmted  for  "by  ^aid  execntria  as    al- 
leged by  her  in  said  special  plea.       Defendants  filed  a  similiter 
to  this  plea  and  to  the  plea  of  nil  debit,  i^nd  upon  these  issues 
the   cause  Wc-s  tried  without  a  jury.       Tiiere  was  a  finding  for 
plaintiffs  a^inst  defenuants  for  J*ive  Hundred  Fifty-six  dollars 
and  Fourteen  cents  ($556.14)  and  costs,  v/ith  an  award  of  execu- 
tion, and  the  further  order  that  the   judgaent  as  to  the  execu^ix 
"be  quando  acciderent.      An  appeal  was  allowed  to  all,  either  or 
any  of  the   defendants,  #ich  was  peffected  by  all  the  defendants 
except  Augustus  S.  Kindell,  and  except   that   the  appeal  bond  does 
not  appear  to  be  executed  by  the  executrix  in  her  capacity  as 
executrix  but  only  in  her  own  right,  she  beii^g  also  one  of  the 
devisees.       Tuere  is  no  bill  of  exceptions   in  the  record. 

The  question  chiefly  argued  here  is  whether,  there  having 
been  due  administration  of  the  estate,  and   the  notes  of  plain- 
tiffs not  being  contingent,  and  they  not  having  presented  their 
claim  against  the  estate  in  the  county  court,  they  are  barred 

in  this  suit  by  the  limitation  prescribed  in  the  Administration 
act,  or  are  only  governed  by  the  general  statutes  of  limitation. 
Plaintiffs  rely  upon  Byan  vs. Jones,  15  111.   1,       Both  sides 
rely  on  Union  Trust  Go.  vs. Shoemaker,  258  111.   564.       Many  de- 
cisions of  our  supreme  court  between  those   tv/o  cases  are  cited 
and  relied  upon  by  the  respective  parties,  the  more  important 
of  #iich  are   cited  in  the   last  named  case.       We  have  reached 
the  conclusion  that  the  special  plea  to  which  the  court  sus- 
tained the  demurrer  is  bad  in  substance.       It  alleges   that  the 
defendants  ought  not  to  be  cb?:rged  with  the  said  debt  by  virtue 
of  sucb  supposed  writings  obligatory,   (meaning  the  tio  promis- 
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sory  notes).       In  the  ooncLusion  of  tte   plea  the   def endaa  ts 
pray  judgment  if  they  ought  to  be  ck.rged  with  said  debt  by 
virtue  of  raid  supposed  writings  obligatory,  witlout  specifying 
which  one.      We  v/ill  assume   that  fcuis  conclusion  should  be 
treated  as  if  it  re  ad, "writings  obligctory".       The  plea    is 
"by  all  of  the   defenL^ants  then  in  the  case,  including  the  execu- 
trix of  the  last  will  ana  testament  of  John  2,  Kindell,  deceased^ 
as  such,  as  well  as  in  her  o\m  ri^it.  The   lody  of  the  plea 

does  not  claim  to  set  up  a   complete  ri^t   to  a   judgpient  for  the 
defendants,  for,  after  setting  up  the  administration,  it  says: 
"Thereby  said  alleged  claims  of   »id  plaintiffs  in  caid  declara- 
tion mentioned  became  and  were  absolutely  "barred  against  these 
defendants,  except  ^s  to  the  estate  of  naid  John  E.  Kinaell,  (xef 
ceased,  which  has  not  been  and  was  not  inventoried  and  accounted 
for  by  the  said  Jeanette  Kindell,  as  such  execu  riz;  and  this  the 
defendants  are  ready  to  verify,  ets. ,"     In  otter  words,  the  plea 
concedes  that  the  plaintiffs  were  entitled  to  a    jud@iient  against 
the  executrix,  quando  acciderent,  and  yet  prays  a  judgiient  in  bar 
as  to  all  the   defendants,  including  tae     executrix, contrary  to 
the  admission  Hf    in  the   plea.       It  is  said  in  1  Chitty's 

Pleadings,  555,  that  when  tlie  matter  pleaded  is  jaststiBaiiy 

only 
particularly  applicable /to  p^irt  of  the  declaration,  the  com- 
mencement of  the    )lea  should    be  exptessly  and  in  terms  limited 
to  that  part,  and  that  doctrine   is  applied  to  a     plea  of  tender 
on    age  550.  In  3  Chitty's  Pleadings,  page  921  and  subse- 

qrxmit  pages,  are  forms  of  pleas  which  show  that  uoth  as  to  the 
commencement  and  prayer,  that  should  be  excepted  from  the  com- 
mencement and  prayer  which  the    plea  concedes  to  be  Vcilid,       Por 
instance;     If  a  defendant  were  sued  upon  a  note  for  one  hundred 
dollars,  and  the  plea  was  payment     or  some  other  discharge  as 
to  fifty  dollars  of  tiie  sum  uonanded,  a  plea  wl:dch    in    its 
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oominenceuient  and  Gonclusion  professes  to  "bat     the  whole  action 
on  the  note  T^ould  be  bad  if   it  set  up  only  satisfaction  of  the 
claim  as  to  fifty  dollars.       Tliese  rules  are  applied  in  Moir  v. 
Harrington,  .;2  111.  40;     People  v.McOormack,  68  111.  226; 
Sandusky  T.Exchange  Bank,  81,  111.  853;  Dickerson  Y.Hendryx,  88 
111.  56;  Gebbie  v.IAooney,  121  111.  255;  People  v.MoClelLan,  137 
111,  352;  People  Y.Union  Gas  Co.,  260  111.  392;     and  Kopf  v. 
lordy,  290  111.  App.  409.      A  plea  by  several  defend  ants  must  be 
gdod  as  to  all  wlio  interpose  it,  or  a  demurrer  is  properly  sus- 
tained to  it.       If  it  is  bad  for  one,  it  is  bad  for  all.  Beesley 
v.H^milton,  50  111.  88|     1  Ohitty's  Pleadings,  545,  546.       This 
plea,  therefore,  was  bad-as  to  the  executrix  v/ho  joined  therein. 
It  was  therefore  bad  as  to  all  the  defendants.       The  deimrrer 
was  therefor©  properly  sustained  regardless  of  the  (Question 
which  statute  of  limitations  applies. 

As  the  evidence  is  not  preserved  \j  a  bill  of  exceptions 
v/e  must  assume  that  the   judgment  is   justified  under  the  pleadings 
upon  ^lich  the  issue  was  joined,  mdch  includes  the   plea  that 
the  estate  wasnot  inventoried  or  accounted  for  in  the  administra- 
tion.      The   judgment  against  the  executrix  is  in  Latin,  whereas 
it  should  be  in  English,  but  th:.t   is  not  assigned  for  error. 
We  v/ill  grant  a  certificate  of  importance  and  appeal,  if  re- 
quested. 

The   jud^,ment  is  affirmed. 
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-B':f;}alnxiafeB  arf*  ai  toY  bB^ssooos  to  bsiioinQrai  ioir  :'S9  eif;^ 

Bflaisifw  ,iix*3j  ftx  ax  xIi^jtoss:*  8ff:^  iBais^  %  srfit'       .noi* 

.TOT.  '  .      -clgnS  ni  ad  bliroda  il 

..n?  soflBtxcqTjf  io  6;tsoxix;tT90  B  iaBT^  lliMj  sW 


STATE  OF  ILLINOIS,   ^^  Christopher  C.  Duffy,   Clerk  of  the   Appellate 

SECOND   DISTRICT.  f  i'    LHRISTOFHEK  ,  Rppords 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  oi  the  Records 
^d  Slal  thereof,  do  herebv  certify  that  the  foregoin.  is  a  true  copy  of  the  op.n.on  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

IN  Testimony  Whereof,  I  hereunto  set  my  band  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this_ 

.  in  the  year  of  our  Lord  one 

day  of —  •' 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Cowrt. 


(,:r<l"^ 


...Hxab««att«teE«MRsu', 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  seven- 
teen, within  and  for  the  Second  District  jfbf  the  State  of 
Illinois : 
Present--The  Hon.  DUANE  J.  CARNES,  Presidifhg  Justice. 
Hon.  DORRANCE  DIBELL,  Justii 
Hon.  JOHN  M.  NIEHAUS,  Justife 
CHRISTOPHER  C.  DUFFY,  Cler] 
E.  M.  dXvIS,  Sheriff. 


BE  IT  REMEMBERED,  that  afterward!,  to-wit:  on 

/ 

^l^l^/  -,   igp       the  opini.ojr  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  fig-ares 
following-,  to-wit: 


Gen.   No.   6537.  208TA        fill 

Wilhslmina,  Frerichs,    ^;.:)ellant»  /W  V  O    ±»iA«     O  X  X 

p  va  Appeal  from  Woodford. 

Hayiing  Frerioha,   appellee 

Per  Curlaw: 

The  reoorl  before  ue  aontalns  an  original  bill 

and  a  demurrer  thereto  by  the  defendant  which  was  austainel 

and  an  amended  bill  and  a  demurrer  thereto  which  wae 

eaetalned  and  t.'ion  a  prayer  and  order  for  a-  peal  and  the 

a  peal  perfected.  The  certificate  of  the  olork  is  that 

this  is  a  ooraplete  transcript  of  the  record  and  prooeedinge 

of  the  circuit  court  in  eaii  pause*   There  is  no  leoree 

iiamibsing  tho  bill.  An  order  sustaining  a  demurrer  is 

not  appealable.   T)ie  cause  ia  atill  pending  in  tl)e  court 

below.      It   i£   sjtill  open  to  the  jt]exiRit£i  complainant     to 

ask  leave  to  further  amend  her  bill.   The  appeal  therefore 

is  diamiaaed  with  leave   to  the  partiee  to  withdraw  their 

record,  ab^traots  and  briefs  respectively* 

Appeal  Dismissed* 


XXO     .ii.l    OU^  ,^.^XXr>..^„    .eriolieil  ^nir.X'^nl^W 

.'V 

>»cw  rfoXdw  oitaiod;^  t^fiuaBt-  a  Lai.  ILld  Latnem«  OiS  jbxi^ 

«3aii:>e9ooiq  X^n^  Jbaoo^t   arl:^   to  iolioear>rt  etsXqmoo  j2  ei  slrlif 

o»70«i    on  ai  aiaifT       «»axj.£o  il^a  ni  (t-iuoo  cMtrcilo   sdi  Jc> 

ai   laaix/meL  ja  snlfllA^ax/s  laXto  nA  .XXid  efl:^  ^alsaimat. 

tzuoo  ar't  at     gnXXiaaq  XXi^a   ei   eau^o   9i(T        •aXo'jjX«ttqq£  ioa 

oi     taantjila^o  liitntxtn  sdt  oi  aeqo  XXX^e  ai   ^I     .woXacf 

a^oleaarl.t  Xaaqq^s  er'T       ♦XXXcf  lajri  Xjna.rjj  lari^iul  o*     •'v^eX  ie^ 

.,>^.-4     ,,,.,,;.  „-^j^  ^j     aaltiJiq  ari^  o:^     avjjox  n'i'iK  taeelmBii  &1 

•  \;IavX^oeqaax  alaiicf  In^  atojit&z.ci^   ^ttooer 


STATE   OF  ILLINOIS, 

SECOND  DISTRICT.  f  I,  CHRISTOPHER  C.  DuFFY,   Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this  — '- 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and — 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  seven- 
teen, within  and  for  the  Second  District  of  th»'  State  of 
Illinois :  / 

Present--The  Hon.  DUANE  J,  CARNES,  Presiding-  Ji:^tice 
Hon.  DORRANCE  DIBELL,  Justice 
Hon.  JOHN  M.  NIEHAUS,  Justice, 
CHRISTOPHER  C.  DUFFY,  Clerk. 
E.  M.  DAVIS,  Sheriff. 


BE  IT  REMEMBERED,  '.that  af  t  erwar.-^s  ,  to-wit:  on 

\ 
WnV9  0iO^-^      "the  opinion  of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Gcui^t ,  in  the  words  and  fig-ures  • 
following,  to-wit: 
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Henry  Strohmeyer,  appellee. 

va  Appeal  from  LaSalle* 

William  Jamioon«   appellant* 
Carnea.  P.  J. 

Appellant,  Tfilllajux  Jamison,  ownei  a  dwelling  houa©  in  th« 
oity  of  Ottawa,  ani  talkfed  with  appellee,  Henry  Strohn^eyer,  a 
oontraotor,  acout  builiing  a  poroh,  an  J  other  repairs  anl  isj- 
provQinents.  Appellee  gave  him  a  paper  \7riting  as  followa:- 

"Eatimate  famished  by  H.nry  Strohrrieyer,  contractor,  sto., 
to  V/,  Jamiaon,  Estimate  of  failowing  work; 
14*  X  Ih*     5*   concrete  cellar  floor. 

4*  X  94*   ooncrete  sidewalk. 

3*  X  53*   concrete  sidewalk. 

4'  X  14'   concrete  aidewalk. 

a*  X  C.4*  conorste  porch  floor. 
14  foot  chimney,  pointing  up  two  chimneya .  cutting  cellar  window, 
cu+-ting  one  doorway,  and  furniehing  both  fra-nes.  Plastering  and 
building  conccete  block  porch  8*  x  8*  x  24*  for  about  $303, 8C." 

Appellant  told  him  all  right,  to  do  the  -^tork.  Appellee  olaime 
there  waa  nothing  said  about  fr.e  kind  of  porch,  and  that  he 
only  figured  on  a  floor  and  support.   It  is  admitted  that  he  built 
a  porch  after  a  pattern  found  ina  book,  but  appellee  aaya  that 
waa  Buggeated  and  agreed  upon  after  the  above  estimate  was  fur- 
nished and  after  he  had  begun  work,  while  appellant  says  it  was 
disousaed  and  settled  before  that  time.   It  is  admitted  by 
appellant  that  so'ue  extra  work  waa  done  and  he  paid  appellea  ^335. 
which  he  o^ims  was  received  infull  for  the  original  eatimate  of 
$303,80,  and  all  extra  work.  A,-pellee  admits  the  receipt  of  |335» 
but  denico  that  it  was  paid  in  full  of  hia  account,  and  claims 
the  extra  work  amounted  to  $333.26.  He  brotight   this  suit  to 
recover  t":e  balance  claimed  and  had  judgment  on  a  verdict  for  ^306.06, 


218     .A. I    SOS  8SM.OH.««0 

.aeXIeqqjs  ^lexQtadoztQ  \iaaE 

♦  ©XIjeSjsJ  «oal   X£©qqA  ev 

•  ^njBlIeqqjs  ,noQJtflUiI.  m^iXIiW 

frf^J-  ni  oei/oii  gnilCdwl   jo  terxwo    «noaiflu;T.  HnuiJtXinir   ,d-njciIXeqqA 

£    ,t©x9wxfoi;^8   Yi:-^*^-    «o©IX8qq-8  rl^lvr  iirfaCX^si'  Jbn£    ^oswjBd-;!-©   lo  x^^o 
-Ki     inju  eiiii^r»-i  i?rfto  taxi   ,rioioq  «  gnifcXlucf  *uoaiis    .lod-o-ii^noo 
-:8»roXIo*i  8J8  gnicMiv  lepjaq  «  mid  evag  eelXoqqA   .ecfneccevoiq 
,.03-3    ^xoto£itaoc   ,i«!f9'!ixfoi:fB   ifan.'H  x<^  ^9dsin:n;l  9:fjirni;fe3» 

;iiov«  3alwoXXo^  lo  •^jsmld'Q^   ,noaim£L   *W  o;f 
•  TtooX^  i.:XX9o  e^oaonoo  '•S     *ex  x   **X 
.;IX«woJL:28   ei'dionoo      '^6  x    **■ 
.iX«w©L'X8  e;f©Tonoc      'SS  x    '£ 
,iX£W9i;Jte   aJeionoo    ,  '*X  x    *^ 
.:£OoX'i  rioioq  ateioaoo      **'.S:x    'E 
,wotr:iw  i^XXsc  vrttifiuc    ,6x&nmtdo  owd"   q«  gnlJnloq    ,){9flmlrio   d-ool  *X 

".OS^SOS^  tuocf^  to':    *f^S  X   'S  x   *8  rioToq  afooXd  •i'scoaoo  gnitXiucf 
emijslo   2aiI?cfoA   .aii.:  ;;.    ot    ,^d8Xi  XXje  raid  tXo;t   cffi*>XXaqqA 

ari'  *^^  ^iip'ioq  lo  i,ni;i  9.-f.t   cfuocfje  t'tJia  gnxrfcfoa  e^w  oisxi* 

•;flfBb«  8x    d^I      .rf-xoqqut  £nJ3  tooXl  s  no  JbsujaJtl  ^Xno 

tucf   liood  £nl  Jbnuol  naetft^q  js  leJ'l^  xfoioq  « 

tfjsw  tfx  «^«a  *a^XX©qqjB  aXidw    (jiij.    xmged  ijjeri  eci  x3*1jj  iana  tarlaln 

td  hettimt£  ax  ^T      .a;ricf  i'*.rid-   eio^o6     b^Lttoa  tciA  i;aasxrtaXt 

.8£i)^|  «K.'i.;9qo*:  itaq   ;■  anoi.    exsw  allow  Aitxe   acffoa  ^^rf^   *a«XXaqq« 

^o  e^js'^i^,  J.lK'^ni  tevleosti  e^w     emljaJo  »ri  xfoidw 

,ast»5  -a;x*t  sQiXaqciA     tiiow  iSiJ-xa  XXa  X.xi^   ,03.fiOS| 

Brnx^  ., ^ iiuoztj'ii  aixf  ":o   XXjj'i  al  tisq  B,ew   :M   tfjSif;f   aaxnai    tud 

0*     Jii.  ,8S.8S£^  o&  tQtauomA  iiow  «ajxe  add- 

,tO,GOS$  toi   *oiti&v   ■:.  xio  Jfift.uajc^j  ■;  i)eri  Jbn^  Jbemi-eXo  aoxlJBl^c/  9:.'*     levooai 


from  v^hich  this  a  ;peui  is  proaeoutei.  Errors  aoeigned  are,  in 
aubstanoe,  that  the  ver.ilot  is  maniieatly  against  the  weight  of 
the  evilenoe,  an.i  that  the  sour"-  erred  in  rulings  on  the  eviienoe 
ani  instructione. 

Each  testified  in  his  own  behalf*  It  io  oloar  that  the 
veriiot  ahoul.i  have  been  for  the  party  that  the  ^ury  believed 
told  th.e  truth  a-bout  t'.\e   matter;  ^vhftther  the  ••;325  was  paid  and 
reosived  in  fiill  of  the  acoound  depended  upon  the  ore  lit  given 
the  testimony  of  arpeilee  ani  appellant  on  that  question  with 
llttia  or  no  oorrobor£i.tion  of  s  ther^  whether  the  estimate  as  to 
the  porch  -vas  male  befor'?  or  after  the  plan  wao  iisoussed  and 
adopted  depended  upon  tae  credit  toi  be  given  to  the  teatimony 
of  appellee  slightly  corroborated  by  that  of  his  son,   and  the 
testimony  of  arpellant  slightly  corroborated  by  t"  at  of  his  t-ivo 
daughtfira.   It  E:ay  be  t^iat  the  jury  were  inclined  to  believe 
appellee  bec2.use  of  a.n  opinion  grounded  in  comtton  kno-le^ge 
that  hie  eatimate  Afouli  not  have  covered  or  been  expectei  to 
cover  so  expensive  a  porch  as  was  in  fact  built.   It  was  a  fair 
question  for  the  jury.   A  reading  of  the  r-^crd  leads  to  the 
conclusion  that  the  eviienoe  was  so  nearly  balanced  that  it 
was  v.'ithin  their  province  to  find  either  way.  The  trial  juige, 
as  veil  as  the  jury,  saw  the  witnesses  and  heard  them  teetiffi 
and  -.ve  would  not  be  justified  in  r5V;-:reing  the  jcJgment  on 
the  question  of  the  weight  of  ^.he   evilenoe. 

Appellant's  complaint  about  rulinga  on  evideno*  is  aa  to 
appellee's  book  account,  '.fhioh  he  argues  was  not  strictly  a  book 
account,   ai^d  that  no  proof  was  made  that  entitled  it  to  go  in 
evidence  or  to  be  so  treated.  He  is  psrhaps  right  in  that  con- 
tention. There  was  a  disagreement  of  counsel  while  addressing 
the  jury  after  the  evidence  was  close i  as  to  .vhether  the  book 
had  been  admitted  in  evidence,  and  the  court  toll  a-opellant's 


•onftLlv*  9df  ao  a-gttitur  at  h9iz9'fta6c  er;*  *j3fi*  Irrue   ,»onstivs  acli 

,fiCfoi&  ois-t  tgtii  -'JiiM 
I    tl   *tLjideci  nwo  elti  at  Jboi'iltB** -rfojeS 

irrjo  li^so   tjinr  8SS5  erf*  "¥«/!* tfrd^w   ;tS#*aw  ifiit   *t/OCfjB 'iJ*j*f#''OiV#  JSloJ 

Yfromitee?   -  avis  ed  iod '^iJbacO  ©fit  no^lf     imfcnlqofe'  'A^^qii:.. 

»rf>-'  ,no;:      eirf  *:o   t^.'t  y<^  •t'9tf'^Tto€fOi«oo  ^I # dalle  eelXiKr^JS* to 

©v-^-llPcf  o*  JLenilofli  eT»w  X'^^t  8 if ;♦  • -^JMf J  •  *cf  ^£tt'*I       .ittjjisilfjdb 

•g|rol"oni  nomrr-c     ni  tstmxoig'mjlflJtqd  a*  ^o     *li/i!o©cf*e«Il9iV^* 

-tcftb^^cE'  -^0  l9riiroxi  ^T&d^^oa  tZla&fr  9t6mlH^' aid'  teeii 

;-tlJ5£*rr  A      •t'w^t^^*  to*^  nol*alMjp 

*J:   :!'i...  :t      csor..  &oa«£i*%  %tf^' JjBif*  rxoiajuiorxoo 

:.Q  ,tfr5<ttsl:^'  -itttBVvr*'!  ttl     i>©Jt!ti#«i/^  W  ton  .tIi/ow''<ft1«**tirf« 

: niXiJT  'fuode  tnljsIqrtTOo  e ■♦  ^tt«XX^#j<;if  ■ 

.■ice  .  ^"(I^^js-  '©rrf  rio iriv  , *mfo©o^  Jloocf-  e-»«©Xli»c( 

-rrc  af^'^'H'^   '.tt»'tfja«i^  oe   ecf  ^  -to  ^on^^I-^x 

id  i««iE!Jorrs.aBi:X;  -8  Qjaiw  eTf«ffT  uacritrf^^ 

•j^f  ,9C«©tlV©   ttl  **!^ifll«fci#iI3i>tf  i>«'£f 


cour.ael  t  at  it  rr.ight  be  considered  in  "Without  their  oDjection 
or  he  '.7oul  1  open  the  caao  and  let  the  plaintiff  prove  the  iteme 
before  th'-  jury,  using  the  book  as  a  memo  ran  iumj  whereupon  ap- 
pellant'a  counsel  consented  that  the  book  might  be  oonallered 

in  evilenoe,  and  the  oourt  st^^ted  to  the  Jury  that  counsel  had 
withdrawn  their  objection  to  the  book  v,n±   ■•■hat  he  had  l^t  the 
book  go  before  tlie  ^ury.   This  action  of  appellant's  counaei 
controls  that  question  here  anl  estops  t'.eir  from  urging  error  on 
that  ground. 

Plaintiff's  third  instruction  is  open  to  the  objection  that 
it  tells  the  jury  how  to  let ermine  the  preponderance  o^  the 
eviiance  uni  omits  the  numtoe?  of  witnesses  as  a  factor  after 
telling  thern  that  it  ioee  not  necessarily  depend  upon  i'-:s   number. 
Wliat  is  said  ir.  F.  J.  A  E,  P.y.  Co»  v  Lawlor,  229  111.  631,  is 

applicable.  A  similar  instruction  was  not  held  reversible 
error  in  that  case  or  in  Strauss  v  Gilbert  332  111.  441, 
citing    and  following  that  case,  but  it  was  stated  as  one  jrroxind 
for  reversal  in  Lyons  v  Ryerson  &   Son,  2^3  111.  409. 
The  caaee  on  that  question  are  collected  in  Yanloniz  v  Spring 
Valley  Coal  Co.  185  111.  Appe  563,  where  the  oourt  reached  the 
conclusion  that  the  instruction  is  reversible  error  '^hen  the 
number  of  witnesses  is  an  important  factor  in  determining  the 
preponderance  of  eviienoo.   Counsel  for  appellant  here  in  at- 
tacking this  instruction  say-  "On  certain  of  the  questions 
raised  in  this  case  the  number  of  witnesses  testifying  for  de- 
fendant was  greater  than  tne  number  testifying  on  behalf  of  the 
plaintiff,"  without  pointing  out  what  material  question  was,  in 
their  opinion,  aupported  by  the  greater  number  of  witnesses* 
As  .-.e  hi-V3  before  said,  the  iirect  proof  on  the  controlling 
facts  was  t  .e  testimony  of  the  plaintiff  as  a  wi  tnese  contradict- 
ed by  the  testimony  of  the  defendant  as  a  witness.  The  question 


iaa^tiiiTOc   £ci   ^r.-iglm  jioo6  Qdi  *£f!f     i)9*nsanoo  ^Xssm/Of   «'j.n^ils 
e  •    :  T^  iood"  eil*  o^  aolSoQldo  il^xit  .tnaibdiivi 

no  lOTte  snigtij  aou'i  faer.'"*  aqoifaa  iajs  ^'xarf  oo-tfaeup  ^JSxi*j^«iXoitaoo 

.  :    :    J. ■-    ^t!3Xw*a  V   .00   ♦x^  ,3 -A    .  .    .      ..Ti  £;i4^.A4^^;r^»rfW 
&Ic(i6'jts-v»i  i;X©£i  :toa  «-sw  aoi;>'OJJx;;f»fLt  •■X4B^iff:Xe  A    -.oXcfjsolXqqjs 
,X«^.c'   .XXX  £££i  ,*i9CiXX0  V  Ba«rf»i*8  nx   to     ea^o  iJ'Ai(:t -ni  iot:iq 

,,,460*  .  >o^'2  'Si  nosT3\{H  V  ano^il  al  Xijexevai  .xol 

«.-(:r     fc6il0JB»ri  iiirc  ..'    «^<i  #qo.A  .1x1  38X    .oO  X-soO  ,,iiaKi:Xj»V 

rie  e^^uXi^ijvdi  sX  aolitsujxtaat  9xii  i^i     aolauloaoo 

te/i  ^a^XXQqq^  rtoi  XdeawaO      .©onsXive  'xo  aon-uistnoqsiq 

.  aeesfic  :  .   onvjci  e.i:f  eej^o  £iXr.j   nX  X>seXjBi 

tiJO  3iiX*iTXoq  ti/Offd-Xw  "tilXinX^Xq 

r...  -.•.  ?rt-aoq'iife   ,noX.fl^Q  xXe4:'' 

noi^sewj;  -  'c  '{nomX^ttsi*  0*1*.  ;:ijcf  Jbe 


of  numbers  perhaps  aroee  im  the  partial  oorroboratlon  of   the 
plaintiff's  testimony  by  his  aon,  an.l  of  the  lefendant'e  tea- 
timony  by  hie  two  iaughters.  TTe  io  not  think  the  question  of 
t  e  number  cf  witneaaeB  so  important  in  thie  oabb  <';.s  to  require 
a  rsveraal  of  "-.ho  julgment  :'or  the  error  in  that  inet  ruction. 
We  fini  no  r'iverBible  error  in  the  r;cord;  therefor©  the 
Juigment  is  uffirmed. 

Affirmed, 


f  '- 


STATE   OF  ILLINOIS, 

SECOND  DISTRICT.  f  ^'^^        I,  CHRISTOPHER  C.   DuFPY,    Clerk  oH   the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  DO  hereby  certify  that  the  foregoing'  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  band  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Apjyellute  Court. 


(,  ^rr-<oHio-]^ 


J  6^/^ 


«08I.A.  613 

AT  A  ^ERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  sec^ind  day  of  October, 

in  the  year  of  our  Lord  one  thousand  ninof  hundred  and  seven- 

i 
teen,  within  and  for  the  Second  District  of  the  State  of 

Illinois :  f 

Present--The  Hon.  DUANE  J.  CARNES,  Presic^ng-  Justice. 

Hon.  DORRANCE  DIBELL,  Justisfce. 

Hon.  JOHN  M.  NIEHAUS,  Justice. 

CHRIStOPHER  C.  DUFFY,  Cle/k. 
E.  M.  DAVIS,  Sheriff. 

/ 


/ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 
MnV  9   IP^"^         ^^^  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit : 


645j 

Agenda  J9» 
6467 

"aisy  Benson,    .di.inistrGtrix  ^\)0   J.  .A*    O  X  3 

of  Ilstate   of  i^rtin  L^Jjcnson, 
*^ecease  i, 

Appellee, 

-vs-  iiPi;eals  from  Lake. 

Chicago  City  naibvay  voiapany, 
Chicago  Railways  Oompuny, 
Caluiket  :;:  ooutrl  Chicago  Kailv/aY, 
n    .  n  r  ^j2(i  the  oOttthem  Street 
Ooiupt^ny ,  Oo  r pora  ti  ons , 
w  ..:,viu    ana  aoing  Duainens 
under  t^t    Buie  of  the   Chicago 

^url'acG  uines ,      and 
Consuiuers  Opiiipfc-ny,  a  Corporc'tion. 

/ip,;€l  kints. 


Iliehaus,   J, 

This  suit   vms  brow^lit  in  the  circuit  coui*t   of  Lake  county, 
by  the  a    jellee  ,  "^aisy  Lenson,  as   the  adiui  nistratrix  of  ti  e  estate 
of  lier  deceased  husbana ,  Zartin  L,  i-en3on,  against  the  ap|jellant 
t'  e  Oonsuiiiers     Company;    cUd  against  the  Chicago  City  Railway 
CoLipcny,  Chicago  Railways  Coiupany,  Caluiuet  ."j  Liouth     Chicagp  Railway 
Ooiupany,  and  ti,e  Southern  City  uailv/ay  C0i*ipany,  corporations,  v/ho 
-^r^  operating  and  doing  business  togeloher  iinaer  the   rt^ue  of  the 
Chicago  Surface  Linco,  for  daiuages  allef^ed  to  have  been  pu  stained 
.acoDunt  of  the  death  of  said   .artin  L.i:»engon,  wlich  resulted 
froiu  injuries  received  by  the  deceased  in  a  street  car  collifdon     . 
in  tba  City  of  Chicago. 

rhere  was  a  trial  oj  jury  and  a   \erdict  for  010,000.00 
daii^ages  in  fi:Vor  of  appellee  and  against  bothap  eliants.     The 
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CMofigo  surface  Lines,  end  The  Consuiuers  CoupEiny.  A  uAtion  for 
a  new  trial  was  made  l)y  each  of  the  a;,  elktnta,  which  was  denied 
by  the  oourt ,  and  ther  upon  judgLfint  was  rendered  upon  tie  ver- 
dict, from  which  judgment  each  of  said  arti^s  separately  prose- 
cuted an  api^eal.  'fle^*  tvo  separate  ap  x;als  have  heen  consolidated 
for  deoisicn  in  this  court,  anu  will  be  vX)nsidered  together  in 
this  opinion. 

The  declination  in  the  case   to  -.vhioh  the  general  issue 
was  pleaded  by  both  ap  ellants  alleges  th&t  the  Chicago  Surface 
Lines  v;ere  pOFseased  of  and  operating  a  certain  street  car  in  the 
City  of  Chicago  in  a  r,outl  erly  direction  on  '."abash  .^venue,  near  the 
intersection  of  l3th  Street;  and  that  tie   £p  pel  lee  *  s  intestate 
I'artin  L.  jJonson,  was  a  pesrenger  riding  upon  said  oar;  and  v/as 
in  the  exeroise  of  al  1  due  cere  and  caution  for  his   own  ::afety; 
that  The  0(Maw»iers  Company  was  tlien  and   there  posrressed  of  a  cer- 
tain viagon  drawn  by  '^orses,  which  it  was  driving  in  a  northerly 
direction  lN>ward  tl.e  street  car  in  qaer^tion;  and  tl  at  the   Cliicago 
Surface  Lines  so  negligently  and  carelessly  ran,  managed    and 
operated  said  street  car,  and  the  Consumers  Company  oo  negli^-ently 
end  carelessly  drove    and  iiinaged  said  horses  and  wagon  tliat  said 
car  and  one  of  the  tongues  of  raid  wagon  collided,  and  tl  at    in 
•aid  oodision  the  tongue  was  driven  into  Baid   car  against    ap- 
pellee's intestate,  and  tlat  by  reason  ther  of  le  was  greatly 
injured,  Lnd  Eniboequently  died  from  naid  injuries.       The  negli- 
gence char~€d  in  the  second    count  against  the  appellants  is  tliat 
in  0i;ei^ting  the  street  car  the  Chicago  3urj|faoe   Lines  negligently 
and  carelessly  failed  to  keep  a  sufficient    lookout  lor  other 
vehicles  upon  the  street,  and  failed  to  keep  the  street  car  under 
puch  control  tliat   it   could  be  readily  stopped;  and  tliat  tie     Con- 
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guiicra  Ooiiipeiny  negligently  .nd    carelessly  drc«re  into  tlie   ):ath 
of  said  Rtret  car  wit  1  out  regard  to  the  presence;  of    said  street 
car,  so  tLt  by  reason  of  the  several  negligent  and  careless  ucts 
and  oiuissions  of  said  parties  tl-e   vi&goii  collided  with  r>aid  street 
car  cind  injured  appellee's  intestate,  iroiu  wlich  injuries    he 
suhsequently  died, 

iiiich  of  tl^  appellants  respectively  contend  on  tlis 
appeal  that    'ihf  verdict  is  i.aniTestly  against    the-  rxeponaerance 
of  the  evidence;  and  tLat  it  does    '  ot  sustain  tie  chaige    of 
negligoicc-;    that    he  court  erred  in  its  nilings  iB^.iHstraBtiona 
on  the  adiiiigsion  of  evidence,  and  that  there  is  error  in    in- 
structionr,  to  t  he    jury.       It  la  also  claimed  that  tv. ..   daire^^e  s  are 
extje?5'^ive» 

The  ijroof  shows   thi-t  tiie  Chicago  Surface  Lines  are 
operating  a  double  track  street  car  line  on  ..'abash  i.venue  ninnii^' 
north  arw^fimtt    and  eouth;   that   tie  street  cars  north  bound  rui    on 
the   east  track,  and   tiie  south  bound  street  oars  on  the  west     track; 
and  tliat  on  tte  day  of  the  acgid  nt ,  namely,  f'ebruary  11,  1916, 
about  6;30  P.li.  the  appellee's  intestcte,  ijenson,  Wc^s  a  passenger 
on  a  south  bound  street  car;  and  riding  in  tr  e  front  vestibule 
seated  on  the  east  side  of  the  oar  between  two  other  passengers; 
and  that   .^ile  thus  seated  in  the  car  near  the  intersection  of 
13th  Street, the  car  colliaed  with  a  heavy  loaded  coal  wagon  of 
the  Cimsuiiiers  Gouipbny,  drawn  by  three  horses;«and  in  consec[ueni;e 
of  the  collision  one  of  the  tongues  of  the  wagon  penetrated    tlie 
dash  board  of  the  street  car  and  struck  Benson  in  the  abdexaen, 
and  thier  by  causin^x  injuries  from  wlich  re  afterv.ards     died. 
Jttchof  tiie  appellants  disclaim  responsibility  for  tise  collision, 
-nd  apparently  sought  on  the  trial  to  put  tiie  blame  on  tl  e  otler# 
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The   testimony  of  the    rincipals  in  the   collision,  miaelj,  the 

street  OJir  luotoriuan  i-nd  the  driver  of  fr.e  Connuiiiers  COiupany's  wa^joli, 

io  sharply  oonflictinfi.       The  motomc-n,  who  was  operating-    the 

-tr^et  oar,  testified  .-^o  the  effect  that  ju-t  before  the  collision 

he  had  ntopped  at  12th  Street  atout  400  feet  fipom  the   place  of  tie 

accicient,  to   take  on  passengers,  and  then  ran   the  car  toward  iSth 

Street,  gradually  npeet.ing  up  his  car,  but  ut  no  tixue  exceedin{;  a 

speed  of  six  or  sdyeta  miles  per  hour;  that   Ifi   kept  a  proper  lookout, 

and  that  the  track  at  titat  time  v/as  cltc^r  of  obstructions;     thi^^t 

as  he  approached  the  intersection  of  loth  Gtreet  ond  about  ISO    feet 

north  of  the  intersection,  the    ,  ornes  and  wagon  of  the     Gonsuniers 

Comjany,  vtich  had  been  tr.iveling  behind  a  nortti  OQund  car,  sudc  caijiy 

emerged  fro  1:1  behind   the  oar  toward  the  approaching  street  oe.r, 

partially  occupying  tiie  track  on  w  ich  the  t^ar  ms  iipriroaching; 

the 
and  tlat  the  urivcr  then  turned  kia  1  orses    and  the  tongue  tongue 

toward  the  east  track,  ^nd  was  in  that  position  when  tie   colliBion 
took  place;   that  when  the  LorRes  and  wagon  RUdc  enly  came  from  behind 
the  north  bound  car  the  street  oar  v*ich  he  was  operating  and  w'ich 
was  then  running  at  tiie  rate  of  six  or  seven  miles  per  hour,  was 
distant  only  cbout  fifty  feet   Irom  the  wagon;  that  as  soon  as     he 
-'aw  the   team  and  wagon  turn     into  the  r>outh  bound  track    he     im- 
mediately applied  the  brakes  and  appliances  for  stopping  tie  car; 
but  wasn't  able  to  stop  the  car  in  time   to  avoid  a  collision.       Tlie 
testimony  of  the  driver  of  tie  Connx^joiers  Company's  wagon  is  to  the 
effect  that  he  was  driving  north  on  the  north  bound  street  car  track 
from  18th  Street;  and  that  a  north  bound  car  came  up  behind  him  and 
rang  its  gong  to  get  nim  to  move  out  of  the  way  so  it  oould    pass 
by;  that  in  consequence  of  the  wamingr^  he  hit^  received  when  he  got 
near  the  intersection  of  loth  Street  he  drove  into  the  BOuth    boua.. 
track  and  drove  north  thereon  exiEoting  to  turn  back  into  the  north 
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bound  traok  as  soon  as  the  ear  that  g^ye  him  the  vvamii^  bad  passed; 
thc-t  when  he  drove  onto  the  ?■  outii  l-ound   tmck  he  noticed  that   the  oar 

'ith  wUch  !■£  after, mrds  collided  Wi^s  at  12th  utreet,  i-nd  that  he 
sav/  ahead  of  the  oar  another  Conaiiuers  Comji^ny^r,    wagon  driving  ;  outh 
on  the  saLie   track  and  also  un  autoiiiObile ;   that  these  vehicles    tvere 
hetvTsen  hiia  .nc.  the  street  car  when  he  got  on  the  south  hounu  track, 
hut  that  they  passed  over  to  the  i;w:st  side  of  the  street  and  were  off 
of  the  track  ;vlien  the  car  wis  still  about  200  feet  away;   thtt  he 
stopped  his  wagon  and  turned  his  lorses  tov^ard  the  east  or    north 
bound  track,  but  wfis  luiable    to  get  back  on  that  track  because  there 
7a s  another  north  bound  oar  iiuiJied lately  following  the  one  which  he 
had  allo'ved  to  pass,  in  tiie  n&j;    and  while  in  thiat   position    and 
before  the  second  car  had  got  out  of  the  way,  the  street  car    ran 

,5ainst    his  team  and  the  wa^^on  tongue. 

A  number  of  witnesses  was  called  by  each  of  tlie  i:p  ellants 
respectively  to  corroborate  the  testiiiiony  given  by  the  juorotman  and 
by  the  driver  of  tiie  wagon,  t^nd   soLie  of  the   testiiuony  of  these 

itneases  is  corroborative  of  the  one  and  some  of  it  corroborative  of 
the  other.       Each  of  fce  appellants      inoif^t,  that  under  the  evidence 
both  cannot  be  held  to  be  guilty;  that  if  one  be  found  guilty  neces- 
sarily the  other 'ou  Id   hfive    to  be  found  not  guilty. 

He  are  o^  opinion,  however,  that  the   jury  were  fully  v/ar- 
ronted  in  finding  froiu  the  evidence  thtit  both  of  the  parties  were 
guilty  of  negligence  and  liiat  the  collision  was  due  to   tlie   concurrent 
negligence  of  both,  :s  charged  in  the  ueolaration;  that  the  driver 
of  the  Jonsumers  Comjany's  wagon  was  guilty  of  negligence  in  driving 
on  the   south  bound  track  in  the  way  of  this  approaching  oar,  which 
he  saw  and  knew  was  coming;      ^iid  tliat  the  motoiman  sa^  the  wagon 
tanding  on  the  track  in  the  vzay  of  his  car   in  aifficient  time   to 
have  ctoppeu  ;5thB  oar  and  avoided  the  collision. 
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It  is  oontem.  ed  by  the  .p  pel  Ian  t,  Chicago  Surface   Linesj, 
ttet  there  w.is  error  in  giving:;  to  the   jmy  certain  instructions 
which  were  requested  hy  the  -p  c-ll^jit,  Ihe    onRUtiers  Coiuj^x^ny;   tha|; 
instruction  12  was  erroneous  hecaune  it  told  the    jury  that  ihe  ui$t^ 
happening  of  the  accident  in  question '^vas  not  of  itself  evic.en(ie 
of  negligence  on  the    art  of  the   Consuacrs  Coiupany;     that  insttn  ;tioto 
13,  wldch  contained  a  definition  of  Cfrdinary  care,  was  deficient 
in  not  emhodjring  in  the  definition  tie  laatter  of  tiwe  w  en    such 
ordinary  care  dhdtilu  be  exercised;  and  it  is  claimed  th^t  in  in- 
struction 14  thr  court  gave  to  ths   jury  an  erroneous  uefinitlon  of 
proxiiicte  cause. 

we  are  of  opinion,  however,  tliat  tLese     instructions  -nere 
not  subject  to  the  oriticisiiis  made,  and  that  there  'vas  no  error  in 
;;iTing  them  to  the   jury. 

It  is  also  contended  that  instruction  15  was  erroneous 
because  it  lad  a   tendency  to  :^islead  the   jury  in  the  detenidnation 
of  the  question  v/hetiii.r  or  not  reasotitble  care  was  exercised  by  tbe 
Coni^umera  Company's  driver,  in  tumin,^  on  to  the  south  bound  rtreet 
Cur  tr^^ck.       ti&  tio   aot  so  reg-xd  the  instruction.     The  stateuient 
in  the  instruction  is  to  this  effect:     th^t  the  Oonniiuers  Company 
had  the  ri^it  to  drive  upon  the  tracks  if  in  driviue,  upon  the  sai^ie 
the  driver  was  in  the  exercir^e  of  ordinary  t^are  for  tVe  safety  of  the 
person  and  property  of  others,  Tsbich  we  deau  ..  correct  statecient  of 
the  law  involved.       It  is  contcnced  that  instruction  17  is  erro  eous. 
This  instruction  is  to  the    effect  that  the  mere  driving  by    the 
Consumers  Comptny  of  it-s  worses  and  v/agon  northward  in  the  south 
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bound  tnoks  of  the  street  oar  coiqpaxiy  on  V'abash  Alpmnt  was  not 
negligence  as  a  luetter  of  l&w,  but  that  tbe  question  of  negligence 
involved,  under  these  circuiustances,  wai  one  of  fact  for  the   jury 
to  clecide  froui  all  the  evioeiase  in  the  qtise.      We  fiat,  no  error 
in  this  sta'  anent  of  13: e  law.       Nor  is  there  any  conflict  between 
instruction  17  and  instruction  25  givoi  i^t  the  request  of  apjellant, 
the  Chicago  Jurfaoe  Lines,  which  tells  th£    jury  tht^t  if  they  believe 
itom  the  evidence  as  a  iiiatter  of  fact  that  the  driver  of  the     Oon- 
suiuers  Coiupany's  horses  and  wagon  violated  the  ci  ty  ordinance    by 
driving  on  the  sotitii  bound  track,  and  that   such  vioL  tion  of  the 
city  ordinance  was  the  sole  proxiiiete  cau?«  of  tie  injury  in  que  f  tion 
tlijt  the  violation  of  tl  e  ordinance  was  priiiia     fecie  negligence. 

The  Chics^'o  Surface  Lines  contend  that  there   is  also  error 
in  some  of  the  instructions  given  for  t\m  sg-pellee  and  that  in- 
struction 9  erroneously  tells  tlie   jury  that  they  are  the  sole  judges 
of  questions  of  fact.       ..hiie  lids  instruction  does  tell  the    jury 
that  they  are   the  sole    judges  of  the  questio'ns  of  &ic  t  involved 
in  the  case,  it  also  tells  theui  in  connection  therewith  th  t   tliey 
are  to  adjudge  the  questions  of  fact  under  the  instructions  of  the 
court,  and  from  the  evidence  in  the  case,  and  ti'.e  instruction     is 
therefore  not  subject  to  the  criticisms  nede   in  the  oasen  cited  by  the 
appellant,  but  by  th.e  qualifications  indicated  st^s  the  law    con- 
0  rning  the  Tovince  of  the  juiy  v/ith    substantial  correctness. 
An  objection  is  u^ae  to  instniotion  10  vdth  reference  to  the  iii:itter 
of  the  preponderance  of  the  evidence  bearing  upon  the  issues  in  the 
case;  but  the  objection  has  no  L.erit  inasLiuch  as   it  has  been    re- 
peatedly held  th^t   it   is  not  error  to  give  this  instruction    5ji 
cases  of  this  kind;     nor  does  it  uo.;tain  any  assomption  specially 
prejudicial  to  tic   Chicago  Surface  Lines.       The  Oiiicago     Surface 
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Lines  a  Lno   insist  that  instruction  11  iiupliedly  cutiiorizea  a  recovery 
against  it  for  a  Tjreaoh  of  duty  not  olt^rg^c  in  tiie  declaration. 
We  do  net  so  read  the  instruction,  c-nd  ure  of  opinion  t' at  it  v/ill 
not  "bear  the  oonstruction  sug^^ested.       The  instruction  lucrely  pur- 
ports to  stute   tie  duly  of  the  appellant  vdth  reference   to  the   care 
which  the  street  c«r  company  wis  hound  to  exercise   towards  the 
plaintiff's  intestate   in  the  operation  of  its  street  car  in  ^  ich  he 
was  riding  as  a  passenger,  and  correctly  states  tiie   Im  on  tlat 
point • 

It  is  uiged  hy  the  ap.jellant.  The  Confruiaers  CoiiLpt.ny,  for 
reversal  of  the  jncguent  that  ti-.eprcof  of  the  ordinance  ^of  the 
City  of  Chicago  providing  that  an  overtaken  vehicle  on  the  streets 
should  turn  to  the  right  ^nd  tiiat  when  requested  to  do  so  any  ariver 
or  nerson.k  ving  possession  or  control  of  a  vehicle  tr  veling  upon 
such  street  should   turn  to  the  right  as  soon  cS  practksatle   so  as  to 
allow  an  over-taking  vehicle  free  passage  to  the  left  of  t^e  over- 
taken vehicle,  v;as  erroneous|  and  that  it  was  alr?o  error  to  allow 
,the  exaiuination  of  fiie  Conaiiiiers  Coiupany*s  driver  conc.rni%    his 
knowledge  of  the  ordincjice  Mentioned,       This  ,roGf  vvas  offered  as  a 
part  of  the  defense   of  the  Chicago  Surface    Lines;  and  I'he  Consuiuers 
Coiupany  ii*ade  no  ohjection  to  t  e   instroduction  of  the  eviu  nee  on 
the  trial,  and  not  laving  ohjected  to  it  at  that  tiiJB    it  is  not     in 
posit  on  to  raise  any  questions  ol  error  concerning  its  adiiiission 
on  a  ppeal. 

The  Conmimers  Oo...pt^Lny    Iso  contends  tiut   uj  e  court  erred 
in    the  g.ving  of  instructions  25  and  26,  #:ich  were  given  to  the 
jury  by  the   court  ^t  the  in^^anoe  of  the   Cliicago  Surface     Lines. 
Instruction  26  laakes  the  point  th.t   a  street  rail,  ay  C0i.^jany    is 
vested  v/ith  a  superior  right  of  way  over  otl^r  vehicles  conccmii^ 
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that   ;X)rtion  of  tl  s  street  occupied  ty  its  trucks,  at  points  other 
than  street  intersections.       'iihe  iititter  of  the  rel..tive  rights  of 
the  street  car  ooupany  aiiL   ilhe  i^onaamers  Cou.pany  as  "between  them- 
elves  in  the  u:b   of  that  portion  of  the  street  v/here  the  aocident 
occurrec     did  not  enter  luaterialLy  into  the  question  of  tie     care 
which  miS  due  the  plaintiff  froju  the  driver  of  the  Connumers  ('oia- 
pany's  wagon.       If  tlie   Jonsuuiers  Coiupany's  driver  was     negligent 
in  getting  on  the   south  hound  track  and   in  the  way  of  tiie   approaching 
street  ciir,  he  would  ne  Negligent  v/hether  the  street  car  company  had 
or  had   not  a  superior  right  to  run  along  the  track  in  question/ 
The  instruction  therefore  could  not  have  :.^d  any  luaterial  e fleet 
upon  the  real  isrue  presented  for  the  detQr;^a.-tion  of  the  jury, 
which  was  between  the   ap|)ellee  and  the  Gonsaiaers  Ooiupuny  on    the 
question  of  the  negligence  charge c'  in  the  ('eckiration.       Instruction 
25,  which  has  heretofore  "beOTi  referred  to,  presents  the  version  of 
the  case  oontenaed  for  hy  the  Chicago  surface  Lines^    .nd  was  given 
at  their  instance.      It  does  not  present  the  version  of   uhe     case 
upon  t  ich  tlie  a:  pellee  claimed  the  right  to  recover,  either    under 
the  allegations  of  her  ceolaration  or  tie   proofs  offered  in  sup^-ort 
thereof.       If  there  ia  error  in  the  instruction  in  que  tion  it  is 
an  error  coiuiuitted  at  tie   instance  of  the  co-defenc  ant  of  tie 
Consumers  Company,  and  rwch  error,  under  the  circi: instances  here  jrre- 
sented,  does  not  Ldlitate  against  a pijcllee*s  right  of  recovery,  and 
it  is  not  a  reversible  error.       uchiuidt  v. Chicago  City  RaiLvay  Co., 
239  111.  494;     Condon  v.Chi^ago  Railways  Coupany,  181  111.  App.o30; 
Cunuiiins  v.Sanife  ry  T^istrict  of  Chicago,  185  III.  App.  639. 

The  Chicago  iJurfaie  Lines  also  insist  tbut  the  court  erred 
in  allow! n^^  proof  tk-t  the   plaintiff's  intestate   ta\%"ht     his 
children  obedience  and  courtesy,  ana  to  he  industrious;  and  tlat  he 
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chBracter , 
tau^t  them  the  Lord's  j^ayer.     i?roof  of  tiis  a^rtBTcy  however,  is 

competent  on  the  question  of  oaciages.      Groddiird  t  Znzlcr,  222  111. 

462;     123  111.  ..p^i.  108. 

peii&nts'  contontion  that   tiie   caciages  are  excessive, 
is  also   -/ithout  .£rit.       The  plaintiff  *a  intestate  c;t  the   time  of 
his  death  waj  about  thirty-five  years  of  LvgE ,  in  (^ood     ealth,  ana  a 
man  of  industrious  and  frugal  habits;     he  was  earning  at  his  regular 
occupation  of  elevator  operator  about  $72  per  month,  and  in  addition 
thereto  was  earning  extra  Lioney  by  doing  odd  jobs  of  plumbing .  fter 
tlie  liours  of  -is  regular  employiiient.      lie  devoted  lis  earrings    to 
the   nnpport  t±    and  laai ntainance  Ox  his  wife  and  t\vo  children  and 
to  make  rjayment  for  a  home  \itoich  he  had  purchased,       iie   >jIso  looked 
after  the  education  of  his  Children,  not  only  by  giving  them  proper 
schooling,  but  in  giving  them  a  proper  religious  ana  moral  training. 

TJifs  rule  for  ..easuring  dai;.ages  in  a  Cexse   of  t'  is  kind  was 
well  defined  in  C»Fallon  Coal  Co.,  v.Laciuct,  198  Ui.  125,  in  which 
the  court  says  that  liie  damages  may  be  allowed  whioh  are  sufficient 
to  fully  compensate  for  the  [pecuniary  loss,  which  the  decedent's  wife 
and  children  lave  sustained  in  consequence  of  his  death,  . <nd  in  such 
a  sum  as  the  deceased  would  probably  huve  earned  by  his  intellectual 
or  bodily  labar  at  his  business,  profession  or  trade,  durinj;j  the 
residue  of  his  probable  life,  .  nd  w  ich  wbuld  have  gone  lor  the 
benefit  of  his  wife  ani  chilaren,  and  that  in  cstii^tit^-  t'is  the 
decedent's  age,  business  cap^^city,  ability  and  disposition  to  labor, 
c.nd  his  jabitn  of  living;  ai^e  to  be    jonsidered;  ana  in  addition  tiered 
to  the  value  of  a  j^ther's  services  in  his  attention  to  and    super- 
intendence of  his   chilaren  and  family  and  in  their  education,     of 
which  they  L.rs  deprived  by    is  death,  may  also  be  considered  .-s    an 
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GlGment  of  peouniry  uaiuage,       Pri^ctically  all  the  eleiiients  which 
could  be  considered  by  a  jury  in  alla.ving  caiiiages  were  present  in 
this  case;     but  on  the  ground  alone  of  tie   lose  oftlis  benefit  of 
the  earnings  of  the  deceased  during  the   j^jrobable  perioa  of    his 
life,  the  a.^ount  of  daatages  fixed  by  tlie   jury  cannot  be  regarded 
as  excesRive,       C,.:.  ]f«  *7.Ry.Go.,  y. Jackson,  55  ill.  492;     I.C.R.E. 
Co..Y.iiarris,  63  ill.  App.   172. 

We  find  !i*    reversible  error  in  this  c  ne ,  .ind  the   judgiuent 
is  therefore  affiriaed. 

Judtj^jent  affirj*ied. 


-11- 


1:0  f?^ 


-ii- 


STATE   OF  ILLINOIS, 

SECOND  DISTRICT.  i  ^^'       I,  CHRISTOPHER  C.  DuPPY,   Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and   keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereop,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this    

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


k>'±\!'  i)'^ 


f 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  seven- 
teen, within  and  for  the  Second  District  of  the  State  of 
111 inois :  / 

Present--The  Hon.  DUANE  J.  CARNES,  Presiding  Jiistice. 
Hon.  DORRANCE  DIBELL,  Justice.   / 
Hon.  JOHN  M.  NIEHAUS 
CHRISTOPHER  C.  DUFFY 
E.  M.  DAVIS,  Sheriff. 


BE  IT  REMEMBERED,  that  aftg^ards,  to-wit:  on 

rcD  i/c  I-     ^Yi^   opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  Ro.  6405.  ^  rx  ^    -^     .  Agenda  ho*  1, 

208  T.A.  628 

W.  0.   Foster, 

i'iaintiff  in  ^rror, 
-vs-  Irror  to  Boone. 

C.  :\  ^urch  County 
Treasurer,  Wiliiam 
Bowley,  Oounty  Clerk, 

Tefendants  in  iirror* 


Oarnes,  P.  J. 

Plaintiff  in  error,  W.  C.  Foster,  through  his  agent, 
Cannell,  at  a  tax  sale   in  Boone  county  purchased  property  there 
sold  on  a  judgment  of  the  county  court  baaed  on  a  special  assess- 
ment for  the  improve iiient  of  V/est  Lincoln  avenno  from  State  street 
to  the  city  limits  of  Belvidere,  yfcich  property  was  described    in 
the  judgsient  as-  "    Ri^t  of  way,  tracks  and  franchise  of  Belvi- 
dere City  Railway  Company,  it'^  successors,  assigns,"  and  in     the 
delinquent  tax  list  notice  published-  "Belvidere  City  Rail, -jay  Co, 
right  of  way,  tracks,  etc.   for  9327,70."      He  filed  Ms  petition 
for  a  writ  of  laandaiims  to  coLapel  the  county  clerk  to  make  an 
entry  opposite  the  description  of  the  property  that  the  saiue  was 
erroneou|^    sold,     nd   the   county  treasurer  to  refuna  on     deinand 
the  amount  paid  for  the  certificate   of  sale,  relying  on  section 
213  of  our  Revenue  jct  (   J.^:  ik.  $^9432),  which  provides     for 
such  Entry  and  refund  where  the  description  of  land  sold     is 
void  for  uncertainty.       The  defendants  filed  a  demurrer,     #  ich 
the  court  nustained,  and  digaissed  the  petition.  Tefendants 

say  in  closing  their  brief  and  argument  here  that  the  sole     issue 
to  be  determined  is-^  "Was  the  description  a  complian^^e  with    the 
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statute"?      And  the  plaintiff  in  error  begins  iis  stateiaent  of 
the  cajse  by  flaying  it  is  the  ultimate  quection  for  our  det6rii.ina- 
tion.       V;e  t'  erefore,  uisregardirg  allegations  in  the  petition 
that  the  agent  purchasing  for  plaintiff  in  error  .ms  not  au- 
thorized to  do  so-    whidh  we  presume  are  imii«uterial-  andaasume 
that  delect,  if  it   is  a  defect,  vfag  not  reached  by  the     de- 
murrer filed,  we  consider  the  description  as  set  out  in     the 
petition,  disregarding  statements     in  Uefenaants  in    error*8 
brief  of  facts  not  disclosed  in  the  pleadings.      defendants 
in  error  cite  and  rely    upon  section  40  of  the  Local  Improvement 
act  (  J.&  A.  1430  )  providing  that  in  levying  special  assess- 
ments each  lot,  block,  tract  or  parcel  of  land  shall  be  asseided 
separately  in  the  saniB  manner  as  upon  assessiiient  for  general 
taxation  except  the  property  of  railroad  companies  or  the  right 
of  way  and  franchise  of  street  railway  compinic-s,  which  may  be 
dessrribed  in  any  manner  sufficient  to  reasonably  identify  the 
property  intended  to  be  assessed,  and  insist  that  undei     the 
holciing  in  City  of  Nokomis  v.Zepp,  246  111,  159,163,  the       e- 
scription  here  in  que;  tion  was  sufficient.       In  that  case     the 
court  held  tkt  because  of  the  provision  of  section  40  a     de- 
scription reading-" Cleveland,  Cincinnati,  Chicago  and    St, 
ijouis  Pailvmy  ';ompany*s  right  of  way  on  L!aple,  uprtioe.  Pine    and 
Cedar  streets,   1>3031.06"     w&s  sufficient  to  reasonably  itentify 
the  property"  intended  to  be  assessed  in  a  special  assessment 
levied  to  pay  for  curbing,  grading  and  paving  said     streets. 
This  h  Iding  Wc  s  on  a  question  of  confiming  the  assessment, 
and  we  presume  there     ,s  in  the  record  before  the  court    suf- 
ficient data  to  locate  the  streets  named  in  the    city  levying 
the  assessment,  and  the  property  sought  to  be  assessed  was  by 
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its  description  located  oa  three  streets  named,  vmile  in    the 
pre -sent  case  tie  while  ri^t  of  way,  tr-oks  and  franoiiise  of 
the  railway  oo.::pany,  wherever  situated,  is  made  subject  to  sale. 

In  The  People     v.C.iJ.*  vj.R.R.Oo.,  256  111.  353,  it    was 
held  that  on  application  for  judgnent    and  ordf;r  of  sale     the  de- 
scription- "  Chicago,  liurlington  "c  ^.uincy  Railroad  Company-  Rail- 
road tracks  composed  of  the  right  of  way,  main  track,  second 
main  track  and  turn-put,    :nd  t>ie  stations  and  improveiuents     of 
aid  railway  company  on  such  right  of  wajr"     was  insufficient  to 
give  the   court  jurisdiction  to  enter  a  judgiaent,   even    though 
the  railroad  company  appeared  and  filed  objections  to  the  merits 
of  the  taxes,  because  the  description  would  not  enable  e     com- 
petent surveyor  to  locate  tbe  property;     that  the  description 
was  of  such  an  indefinite  chracter  thv:t  it    might    be  held  to 
include  railroad  track  not  wit  in  the  jurisdiction    of  the   tax- 
ing body,  or  might  include  two  or  iuore  lines  of  railroad  ri^tt 
of  -.^y  belonging  to  the  appellant  \?ithin  the  county,  only  one 
of  w>'ich  was  located  within  the  jurisdiction  of  the     feixing 
body  making  the  tax  levy  sought  to  be  enforced;     that  the     de- 
fect might  have  been  cured  by  amendment    but  ws  not  so  cured; 
therefore  the  county  court  w.  s  without  jurisdiction  to    renfler 
judgment  against  tie  laoda. 

In  Town  of  Cicero  v.(;.B.&  ^.R.R.Co.,  270  111.  606,  ^tas 
court  said,  citing  authorities,-  "     It  is  essential  to     the 
validity    of    a  special  assessment     that  the  lanl  assessed    can 
be  found  and  located",  and  held    a  description  reading,-  "that 
part  N.of  C.B.&  .^.K.E,  in  S.W.i  S.28,T.39,R.13",  too  ambiguous 
to  support  a  judgment.       The  court  referred  to    said    section 
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40  of  the  Local  Iiiiprovenieiit  act  and    said  tlie  question    still  is 
"whether  the  description  was  sufficient  to    reasonably  identify 
the  property  intended  to  be  asfieRseci,"        it  is  not    here 
contended  thiat  the  description  is  sufficient  if  it  aoes     not 
reasonably  identify  the  property  intended  to  be  assessed,     but 
said  it  should  be  re^d  as  descriVlng    the  property  of  the  railway 
coDiptiny  located  on  t  e  str*.  et   to  be   iLiproveu,  and  the  t  it     does 
not  appear  that  the  company  ovT:ied  property  of     that     description 
on  any  otlier  street;  and  eveii  if  it  did  the  c^uestion    whether 
it  was  contiguous  or  wt^s  benefited  could  not  be  raised     in  this 
proceeding,         V^'e  do  not  see  how  a  court  can  take  judicial  notica 
that  uhe  coii.pany  aia  not  own  right  of  way,  tracks,  ate,     at 
Tarious  places  outside  of  the  city  of  belvidere.       The  aescription 
literally  covered      all  property  of  that  description  wherever 
situated  that  the  company  might  ottu,        .e  conclude  it  was  void  for 
uncertainty,  and  the   county  clerk  and  county  treasurer  were  re- 
quired by   >aid  section  213  of  the  Revenue  act  to  proceed  in  the 
manner  there  pointed  out  in  cases  of  such  void  descriptions. 

The  jud^ent  is  reversed  and  the  cause   reLianded  with 
directions  to  the  court  to  overrule  the  demurrer. 

Reversed  and  Eeioanded. 
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'^^LcoKO  ms™!''''    i^^-        I^  Chk:s.ophek  C.  Du.pv,   Cle..  o.'   the   Appella  e 
Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  oi  the  Record 
and  Seal  thereof,  do  hkheby  cektipy  that  the  foregoing  is  a  true  copy  of  the  op.u.on  of 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  m  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 
seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

„  in  the  year  of  our  Lord  one 

day  OI •' 

thousand  nine  hundred  and -^ 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  seven- 
teen, within  and  for  the  Second  District  of  the  State  of 

Illinois :  i 

/ 

Present--The  Hon.  DUANE  J,  CARNES,  Presiding  Jus^tice, 

Hon.  DORRANCE  DIBELL,  Justice 

Hon.  JOHN  M.  NIEHAUS,  Justice. 

CHRISTOPHER  C.  DUFFY,  Clerk. 
E.  M.  DAVIS,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwardf/,  to-wit:  on 

•^°  -i  2  l9t8       the  opinion./'of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  /in  the  words  and  figures 
following,  to-wit: 


208  I. A.  830 

aen.  No.  6469.  -xg.  No.  50. 

Jeuuies  C.  31irefflv3r, 

Appel.ee, 
-vs-  Appeal  froiii  irCankftkee. 

Oora     i\ilLi;r, 

Appellant. 

Carnes,  P.   J. 

iippel^cG,  Jai'ies  G,  Jhreffler,  sued  apijellant,  Cora 
Ililler,  in    ssuiiipsit  on  a  oL.-iiii  fcr  Ubor  in  Gltaring  soiLe  v/ood 
land  and  working  the   logs  into  luiiilEr.       He  filed  with  his  ae- 
claration  a  bilx  of  [particulars  of  t  irteen  itsus    aggr6;-,ating 
$925*37,  crediting'  payments  of  |46.50,  leaving  a  balance  clain.ed 
of  sJSVe.S?.       Appellant  filed  the  genera/  issue  and  cJ^iiiiied     that 
the  work  in  question  was  done  under  tv/o  separate  contracts,  the 
second  made  not  "dth  appellee  but  with  his  sen;  that  the  contract 
of  appellee  had  been  fully  paid  and  that  he  had  used  her  lumber, 
for  w:  ich  he  should  account,     in  buiidir^  shi-cks  on  the  premises, 
and  that  she  was  entitled  to  recoup  daiuages  because  of  improper 
work.       Tliere  wan  a  verdict  for  the  plaintiff  ofor     $475.00,  on 
which  the  .ourt,     ftsr  overruling  appellant's  motion  for  a  new 
trial,  entered  judgment   for  ;:486.95,  which  included  interest 
after  the  date  of  tne  verdict. 

It  is  urged  that   the  evidence  does  not  support   the 

verdict.       The   testiinony  covers  seven  hundred  fifty-nine  pages 

of  the  record,  which  appellant  hc.s  attempted  to  present  here  in 

fifty-one  pag,es  of  her  abstract,  a  careful  readiog-  of  which  does 

not  enable  us  to  reach  any  satisfactory  conclusion  as    .o  wiiat  .;h6 

evidence  was  on  the  principal     ontroverted  facts.      Appellee  has 
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filed  an  additioniil  atstraot  of  six  i;  gis  mainly  devoted  to 
quotations  from  parts  of  the  record.       THiile  tl  is  sLows  inoorreot 
state^tents  of  nome   items  of  evidence  in  appellant's  abstract, 
still,  becanne  of  insufficient  abstracts  we  cannot     deterndne 
the  que  tion  of  the  -.veight  of  the  evidence  without  re.^diug  the 
record.       It  vyas  the  duty  of  appellant  to  file  an  abstract  p  ov/ing 
the  matters  on  which  she  relied  for  a  reversal  of  the   judgnient. 
Appellee  h:  a  the  right  to  file  J.n  c.dditional  abstract  but    was 
under  no  duty  to  mtike  it   full  ;-nd  complete.       It  is     fainiiitT 
law  thL:t  a  r  viewing  court  "'ill  not  exaLiine  the  iscord  to  find 
grounds  for  reversing,  but  m:iy  do  so  to  find  i-easons  for  affirming 
a  judgment.        "c  conclude  thvfc  ap  eUant     ^s  not  shown  that     the 
evidence  does  not  ruipport  zbe  verdict. 

There  was  evidence  supporting  appellee's  claim  that 
the  entire  work  was  done  under  a  contract  with  him.       His  son 
»ill  testified  to  that  effect;     therefore  appellant  is  in    no 
"anger  of  a  suit  by  the  son  to  recover  for  the  saine   work. 

Appellant  argues  that  the   oourt  erred  in  ruli%     on 
the  pleadings,  but  that  point  is  not  incluued  in  her  assigmaent 
of  errofl.       It  is  assigned  for  error  that  the  cecl.ration    does 
not  support   the  judgment^  but  the  motion  for  a  ncv/  trial  was  in 
writing  setting  out  the  points  relied  on  and  contains  no  reference 
whatever  to  the  pleadings.       It  is  claimed  the  court  errc       in 
denying  defendants  a  continuance  in  the  middle  of  the  ^al, 
which  was  asked  solely  on  the  g-round  that  the    .lain tiff     filed 
special  counts  at  that  time.       '■^'hose  special  counts    da  not  en- 
large the  bill  of  particulars,  which  ws  the  limit  on  v/hat  the 
plaintiff    could  recover.       Tliere  is  nothing  in  the     additional 
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counts  ttot  shouL.   have   surprised  the  defenaant  or  that  required 
a  oontinuance.       It  is  argued  that  the  court  erred  in  admitting 
certain  testimony  for  the  plaintiff.      As  to  some  of  it  appellant's 
abstract  makes  it  appear  that  no  objection  was  made  to  the  question 
until  after  it  was  answered  and  then  the   oourt  excluded     the 
answer.       Testimony  was  introduced  as  to  the  aniount  of  lumber, 
and  a  witness  permitted  to  testify  for  the   plaintiff  to  the  result 
of  a  meagurement  that  he  evidently  only  knew  as  he  was  told  by  the 
party  measuring  it  in  his  presence.       This  evidence  was  incompetent 
but  not  harmful  because  -there  was  other  competent    uncontradicted 
evidence  ax  of  the  same  measurement.       Complaint  is  made  that  the 
court  refused  instructions  tendered  by  appellant  without  noticing 
the  fact  that  t::e  instructions  were  slightly  modified  and  given, 
we  see  no  error  in  such  modifications. 

The  plaintiff  offered  his  bill  of  particulars  in 
evidence, which  the  abstract  shows  was  objected  to  as  improper, 
incompetent  and  self-serving.       The  record  shows  the  further 
staiement  of  appellant's    ounsel  that  it  ou^t  not  to  go  tf  the 
jury  any  more   than  a  deposition  should  go.       It  appears  in    the 
record,  omitted  from  the  abstract,  that  this  bill  of  [particulars 
was  prefaced  by    he  words,  "This  action  is  brought  to  recover", 
and  cl,osed  with  the  words,  "The  ahove  aie  the  particulars  of  the 
plaintiff's  demand  in  naid  action".         uTiile  it  was  error  to 
admit  it  in  evidence,  it  was  properly  sent  to  the   jury    room  as 
part  :f  the  pleadings  to  be  used  by  them  in  consiuering     -nd 
discussing  the  items  of  the  plaintif..  's  claim.       We  think  there 
is  no  reason  to  suppose  it  v/is  considered  or  used  by  the     jury 
as  substantive  evidence  in  the  case  and  therefore  its  formal 
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admission  in  evidence  should  not  be  ]  eld  reversible  error. 

Appellant  presented  thirty-three  special  interrogatories 
to  be  answered  by  the   jury  and  returned  with  their  ^neral  verdict. 
The  court  refused  all  of  them.       Two  items  in  the  bill  of    jar- 
ticulars  were  withdrawn  and  on  each  of  the  reiuaining  eleven  two 
interrogatories  were  framed  requiring  the  jury  to  answer  if  they 
found  anything  due  the  plaintiff  under  that  item,  ..nd  if  so,  how 
nrach.         They  were  then  i  sked  by  interrogatories  t^enty-tliree  and 
twenty- four  if  they  found  the  defendant  entitled  to  any  sum  by 
way  of  recoupment  for  damages  she  m-j  have     sustained  by    reason 
of  the  failure  of  the  plaintiff  to  perform  his  contract,  and  if 
so,  how  muchV        By  interrogatories  twenty- five  and  twenty-six 
if  they  found  the  defendant  entitled  to  any  credit  for  payments, 
and  if  so,  how  muchV       By  twenty-seven  if  the  plaintiff  authorized 
the  d^naant  to  build  shacks  that  had  been  testified  about  in  the 
case.       By  number  tv/enty-eight  if  the  defendant  agreed  to  pay  for 
the  lumber  used  in  said  shucks.       Interrogatories  tr/enty-nine  and 
thirty  asked  if  there  was  any  sum    due  the  plaintiff  from     the 
de fen  ant  under  the  first   iontract,  and  if  so,  how  much?      Thirty- 
one  and  thirty-two  if  there  was  any  sum  due  un  er  the  second  con- 
tract, and  if  so,  how  much?      And  interrogatory  thix'ty-three , 
which  was  not  presented  until  after  the  argument   to  the   jury, 
and  for  that  reason  alone  properly  re  fused,  asked  whether  the  second 
contract  was  entered  into  with  the  plaintiff,  or  his  son  Will. 
App<arently  appellant  was  endeavoring  to  get  such  a  finding  of  faots 
as  is  required  in  case  of  a  special  verdict  at  common  law,  also 
authorized  by  section  seventy-nine  of  our  Practice  act  if  tl  e 
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jury  wish  to  return  a  special  verdict.       The  question  whether 
these  interrogatories,  or  some  of  them,  were  proper  in  jase  of  a 
special  verdict  is  not  prenented  aiid  need  not  be  discussed. 
Tlie  inquiry  here  is  w^  ether  appellant  was  deprived  of  any  right 
under  the  second  clause  of  said  section  seventy-nine  to  have     the 
jury,  aloHt    with  their  general  verdict,  find    specially    upon 
questions  of  fact.       That  statute  was  first  construed  by    the 
suprciiie  court  in'C«&  N.W.Ey.  Co.  v.Dunleavy,  129  Hi.  132,  where 
its  effect  and  the  proper  practice  under  it  was  so  fully     jiq 
clearly  3ta:ed  tiat  little  was  left  for  further  uecision.       It  is 
there  said-  page  143,  et  seq.-  that  a  special  finding  under     tlis 
clause  of  the  statute  is  not  a  special  verdict  but  an  essentially 
different   oroceding;     tKt  questions  so  subwitted  should  be  re- 
stricted to  t]  ose  ultiniate  facts  upon  v/hich  the  rights  of  the 
parties  directly  depend;     that  tic   jury  should  not  be  required  to 
find  mere  matters  of  evidence;     thet   the    lact  to  be    submitted 
should  be  one  wlich,  if  found,  iiiay  in  its  nature   Le  control  Ling; 
that  verdicts  must  be  the  u'^animous  judgment  of  the  twelve  jurors; 
upon  all  matters  which  they  are  required  to  find  they  must  be 
agreed,  but  they  need  not  reach  their  conclusions  in  the   rau.e  way 
or  by  the  saiiie  method  of  reasoning;     to  require  unanimity  in  the 
mode  by  which  those  conclusions  are  arrived  at  would  in  i..OBt  cases 
involve  an  impossibility;     to  require  unanimity  in  each  of     the 
successive  steps  leading  to  the  result  v/ould    be     practically 
destructive  of  the   entire  system  of  jury  trials;     that   the   jury 
cannot  be  required  to  give   t>eir  views  upon  each  item  of  evioen.je 
and  thus  practically  be   subjected  to  a  cress  exaioriination  as  to 
the     entire  case.       In  Elgin  City  Railway  Co. ,v.Saiisbury,  60  111. 
App.   173,  this   court  held  interrogatories  properly  refused  because 
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the  fact  found  in  response  to  either  wojld  not  he  a  controlling 
one  in  the  case.       The  supreme  court  in  the  same  cane  on  appeal- 
162  111.  187-     set  out  the  interrogatories ,  one  of  which    was 
whether  there  was  any  apparent  cause  for  the  acciuent  at  the     time 
and  place,  etc.,  and  if  so,  what?    und  said  it  .as    properly  re- 
fused because  it  could  not  aid  the  court  in  (..etermining  what  judg- 
ment to  enter,  but  a  further  finding  of  faot  would  be    necessary 
before  any  conclusion  of  law  coul;    be   drawn  from  its  answer,  and 
said  on  page  192-  "  We  do  not  ftiink  it  was  the  intention  of    the 
legislature  to  put  it  in  the  power  of  either  party  to  require  the 
jury  in  answer  to  a  general  quetion  of  this  character  to  sumiiiar- 
ize  and  state  the  fact     constituting  the  supposed  cause  of  action 
and  thus  to  render  a  special  instead  of  a  general  verdict."     A 
jury  cannot  be  required  to,  in  effect,  state  the  evidence  upon 
which  they  find  their  verdict.       Judy  v.Gterrett,  153  111.  95; 
North  Shore  St.Ry.Go.,  7. Payne,   192  111.  239.  The  use     of 

special  interrogatories  ic  not  permitted  for  the  iuere  purpo  e 
of  enabling  a  party  to  see  the  lasis  for  a  general     vert  ict 
and  learn  what  the   jury  thought  about  various  matters  of  evidence. 
Firemen's  Ins. Co.,  v.Appleton  Paper  Co.,  161  111.  9.         The  court 
in  Smith  T.Sanitary  District,  260  111.  453,463,  on  a  question  of 
daiiiages  by  overflow  of  water  on  435  acres  of  land  divided  into 
several  tracts  not  a <.  joining,  held  interrogatories  directed     to 
the  injury  to  its  several  tracts  separately  properly  refused     on 
the  ground  that     he   plaintiff's  caune  of  action  was  sliiglt  and  the 
defendeuit  could  not  split  it  up  and  compel  a  finding  according     to 
government  subdivisions  or  other  artificial  or  natural  divisions 
of  the  land,  and  said,  citing  authorities,-  "  A  special  interro- 
gatory is  not  proper  unless  some  answer  responsive   thereto  would  be 
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inconsistent  with  some  general  verdict  that  might  be  returned 
upon  "the   issues  in  the  case,"         It  seeius  to  be  the     opinion 
of  the  court  that  interrogatories  going  only  to  the  aiuount  of 
damages  should  lor  thar  reason  be  refused.       It  is  saia  on  page 
464-  "  The  interrogatories  ao  not  refer  to  any  facts  deteriiiin^tive 
of  the  rights  of  Lhe  (parties,  or  ^ny  issues  in  the     ase.       The 
answers  to  them  could  only  afiect  the  a.i.ount  of  the  damages    and 
have  no  apj^lication  to  the  cause  of  action  or  any  element   of  it 
except  the  amount  of  damages." 

In  the   present  case   the  interrogatories  consiaered  as  a 
whole  were  properly  refused  because  there  was  a  general     verdict 
and  the  defendant  was  not  entitled  to  a  complete  finding  of  facts 
as  the  lasis  for  a  special  verdict.       We  are  also  of  the  opinion 
that  she  was  not  entitled  to  a  snecial  finding  on  any    f    the 
several  items,  which  was  the  basis  of' the  plaintiff's  demand  and 
the  defendant's  defense.       No  answer  to  interrogatories  directed 
to  any  one  item  would  h^ve  controlled  the  verdiut.       The     jury 
found  for  appellee  about  one  half  of  his  demand.       In  any  case 
where  the  plaintiff's  claim  must  rest  on  proof  of  a  dozen  or  more 
controverted  items- it  is  quite  usual  that  a  jury  agrees  on  a  sum 
due  him  less  than  that  demanded,  hut  no  one  familiar  with     jury 
trials  would  in  most  cases  reg-ard  it  possible  that  twelve  men 
should  rach  reach  the  sarue  conclusion  by  the  same   treatise nt  of 
each  different  item  of  ti  e  claim.       No  authority  is  cited  and 
Wr       h:.ve  found  none  applying  ±m  the  provisions  of  this  statute 
or  of  other  similar  statutes,   to  actions  on  accounts  covering 
numerous  controverted  items.       The  question  ht^s  usually  been 
presented  in  actions  of  tort,  but  v?e   think  the  trial  court  was 
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well  within  the   jjrinipl  s  announced  in  tlose  cases  when  he 
refased  to  make  an  a^^reement  of  the  jury  :  ighly    improbable,  if 
not  impossible,  by  submitting  those  interrogatories  for  their 
answers. 

We  find  no  reversible  error  in  the  record^   therefore 
the  judgjiteat  is  affinaed. 

Affirmed. 
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STATE  OF  ILLINOIS,   )    ^  Christopher  C  Duffy.   Clerk  of  the   Appellate 

SECOND   DISTRICT.  <  L    LHRIbl  OFUJi-ti  rjp^ords 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  ol  t.he  Records 
1  S;al  thereof,  do  herebv  certifv  that  the  foregoin.  .s  a  true  copy  of  the  op.n.on  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

IN  TESTIMONY  whereof,  I  hereunto  set  my  hand  and  affix  the 
seal  of  the  said  Appellate  Court,  at  Ottawa,  this — 

.  in  the  year  of  our  Lord  one 

day  of- ■' 


thousand  nine  hundred  and. 


CUrk  of  the  Appellate  Court. 


n/ 


t08l.A.  632 

AT  A  TERM  OF  THE  APPELLATE  COURT, 


,/th( 


Begun  and  held  at  Ottawa,  on  Tuesday, /the  second  day  of  October 

/ 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and  seven- 
teen, within  and  for  the  Second  District  of  the  State  of 
Illinois :  | 

Present--The  Hon^  DUANE  J.  CARNES ,/ Pres iding-  Justice. 

Hon.  pORRANCE  DIBELL^"  Justice. 

Hon.  JpHN  M.  NIEHAUS;,  Justice. 

CHRISTOPHER  C.  DUFFY,  Clerk. 

Ev  M.  DAVIS,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

rpF  t  ^   ''51B       ^^^  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  6476,  Agenda  No.  7. 


Nels  P.Nelson,  Adminis-  ^^  c%  c\ 

Jf  t*S  f.tJ'l'f  ■"""'      2  0  8  T .  A .  ^  3  2 

John  Lofgren, deceased, 

l^efemant  in  error, 
-vs-  Error  to  Vi'innebago. 


Carolina  Lofgren, 


J.Albert  Lofgren, 
J.Rayiuond  Loi;;ren, 
Prank  Lofgren, 
Charles  Lofgren, 
Oomnal  Lofgren, a  id 
Ida  Lofgren  Anderson, 


Carnes,  P.  J. 


Plaintiff  in  error, 


Defendants  in  error. 


A  decree  was  entered  involving  the  construction  of  the 
will  of  John  Lofgren  on  a  hili  filed  by  Nels  f  .Nelson,  adminis- 
trator with  the  will  annexed,  making'    efendants  Carolina  Lofgren, 
the  widow  of  deceased,  plaintiff  in  error,  .^nd  the  six  children 
of  deceaaeu  by  a  fonaer  marriage,  defeixlants  in  error.       It 
found,  among  other  tl-ings,  that  said  will  gives  and  bequeaths 
to  Carolina  Lofgren  the  life  use  only  of  the  estate.       She  jiro- 
stoutes  tMs  writ  of  error  claiming  the  t  under  the  terus     of 
the  will    if  the  income  is  not  sufficient  for  her  maintenance 
in  a  comfortable  manner  nhe  in  entitled  to  a  portion  of    the 
principal  estate  sufficient  to  give  her  a  "good  (  thoggh -'not 
extravagant  )  living."       The  r.econd,  fourth  and  fifth    clauses 
of  the  will  re^d  as  follows ;- 

"Second:-     I  give,  devise  and  bequeath  to  my  wife, 
Carolina  Lofgren,  the  use  of  all  my  property,  Real, 
Personal  and  Mixed,  of  every  kind  and  ck:;racter,  wherever 
situate,  during  her  natural  life,  if  the  income  of    my 
said  estate  shall  not  be  sufficient  h  r  ber  maintenance 
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"  in  a  comfortable  maimer,  then  I  hereby  cireut  tli.t  my 
said  Executors,  rhall  sell  a  portion  of  the  real     estate 
of  wl    cb  I  die  possessed ,   for  the  purpo.e  of  giving    my 
said  wife,  Carolina  Lofgren,  a  good  (  but  not  extravagant) 
living." 

"Pourth:-        I  hereby  direct,  that  after  the  deaise  of 
my  said  wife  Carolina  Lofgren,  all  the  rest,  residae     and 
remainder,  of  my  said  Estate,  Ghall  be  divided  among    my 
said  children,  J.  Albert  Lofgi-en,  J,  Raymond  Lofgren,  and 
Prank  Lofgren  of  Pecatonica,  111,     diaries  Lofgren  of 
Rockford,  111.,  Conmal  Lofgren,  of  North  Dakota,    :nd  Ida 
Lofgren  Anderson,  of  .Minnesota,  share  and  share  alike.  " 

"  Pifth:-    Should  my  said  wife  C-icrolina  Lofgren,  not 
desire  to  live  in  the  present  homestead,  then  I     hereby 
direct  my  said  Executors,  to  sell  my  said  domestead,  c.nd 
purchase  or  rent  a  house  to  her  liking,  which  saiu     pur- 
chased house  (  if  one  shall  be  purchased  )  shall  take     the 
same  course  in  the  division  of  my  said  estate,  ..fter     the 
demise  of  my  5aid  wi  fe  Carolina  Lofgren,  as  v/ould  he  the 
case  if  the  present  Homestead,  should  continue  a    pc^rt 
of  my  said  Estate." 

We    are  of  the  opinion  that  on  the  record  before  us  she  is  right 
in  her  contention. 

The  bill  was  filed  to  procure  the  sale  oi  the  real  esta  e 
of  the  deceased  on  the  grounc  that  it  produced  practically    no 
income  and  the  income  from  the  personal  property  v/ould  not  support 
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the  widow,  with  no  averiiient  that  with  the  added  income  from    the 
proceeds  of  the  sale  it  would  not  support  her.       The  decree 
ordered  a  sale  and  invest.ent  of  the  proceeds.       The  record  shows 
that  a  part  of  the  real  estate  was  and  is  occupied  as  a  homestead. 
The  widow  filed  ho  bill  or  answer  and  was  defaulted.       She  says 
in  her  statement  of  tl;e  case  here  that  she  desires  a  small  house 
to  biB  rented  for  her  to  li»e  in  ,  and  that  the  real  estate  be 
sold,  and  out  of  the  proceeds    she  be  paid  a  reasonable  living; 
but  there  was  nothing  in  the  record  when  the  decree  was  entered 
showing  her  consent,  that  the  homestead  be  sold.       Tlie  defendants 
in  error,  other  than  the  administrator,  answered  the  bill  and 
there  w.^s  some  oral  evidence  heard.        Neither  the  answer  nor 
that  evidence  is  abstracted.       Counsel  for  defendants  in  error 
say  there  is  something  in  the  testiiiiony  shov/ing  the  condition 
of  the  property  at  the  time  the  will  was  made  bearing  on  the 
construction  of  the  will,  but  do  not  point  out  wliere  that  testi- 
mony is  found,  and  from  an  exauiination  of  the  record  we  cannot 
learn  either  the  condition  of  the      estate  when  the  will  was  made 
or  its  condition  and  value  at  the  time  the  bill  was  filed    with 
sufficient     certainty  to  say  whether  all  or  a  part  should  be 
sold,  and  what  pnrpose  the  proceeds  should  be  devoted  to.        An 
intelligent  carrying  out  of  the  provisions  of    the  will  requires 
some  knowledge     of  the  age  and  condition  of  the  widow,  the  value 
and  situation  of  the  estate,  how  much  of  it  is  occupied  as    a 
homestead,  and  whether  the  widow  consents  that  the    homestead 
be  sold.      It  may  be  that  a  proper  construction  of  the  will 
requires  a  knowledge  and  consideration  of  the  relation  of  the 
parties,  and  the  nature  and  situation  of  the  subject-matter 
when  it  was  made,  as  suggested  in  Coon  v»McNelly,  264  111.  39. 
It  is  likely  that  an  examination  of  the  numerous  authorities 
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bearing  on  the  question  involveci  would  be  l.elpful  to  a     court 
required  to  answer  them*       E.  ch  party  has  filed  here  a  statement 
and  argument,  entirely  omitting  a  brief. 

We  have  concluded  to  reverse  and  reuiand  the  cause 
"because  of  what  seeuis  to  us  on  the  present  record  an  error  in 
finding  that  the  widow  is  not  entitled  to  anytl.ing  beyond  the 
use  of  the  property.       This  finding  in  another  suit,  if  she  should 
be  compelled,  to  bring  one,  might  be  held  res  judicata    on  that 
question,     nd  while  she  is  herself  largely  responsible   for  this 
u  satisfactory  condition  of  the  record,  ntill  we  do  not     think 
in  tMs  c].ancery  proceeding  a  decree  should  stand  that    might 
work  hardship  and  injuytice. 

Reversed  and  Reiaanded. 
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STATE   OF  ILLINOIS,    )    ^  Christopher  C    Duffy,   Clerk  ol'  the   Appellate 

SECOND   DISTRICT.  I  J-'    «-'HRIb  J  OFtLJ<.K    ^.    uurrx, 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this — 

J      Qf ^in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


'$■ 
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208  I.A.  633 

AT  A  TERM  OF  THE  APPELLATE  aOURT , 


Beg-un  and  held  at  Ottawa,  on  Tuesday,  the^  second  day  of  October, 
in  the  year  of  our  Lord  one  thousand  line  hundred  and  seven- 
teen, within  and  for  the  Second  District  of  the  State  of 
Illinois:  It 

Present--The  Hon,  DUANE  J.  CARNES ,  Pre/iding-  Justice. 
\  Hon.  DORRANCE  DIBELL,  Jusftice. 
'\pon.  JOHN  M.  NIEHAUS,  Justice. 
JRISTOPHER  C.  DUFFY,  Cl'erk. 
E.  ^M.  DAVIS,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

rpp  ]   <^  ^Qlg      the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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aen.  No.  6479.  Agedda  Ito.  64. 

208  IX  ^33 

John  Punk, 

■"efendait  in  Error. 
-vs-  Error  to  LaSalle. 

Chase     Fowler, 

Plaintiff   in  Error. 

Games,  P.  J. 

This   is  the  third  time   this  suit  has  been  oefon    this 
court.      (   179  Ill./.pp.  356;     193  Ill.upp.  180.)       In  our  last 
opinion  the  history  of  the  liti^tionup  to  tliat  time  77as  stated 
and  need  not  be  here  repeated.       After  re-instatement   in  the  circuit 
court   the  cause  w.  s  referred  to  the  luaster  in  chancery  to    state 
the  account   in  accordance  ?,ith  the  opinionand   judgujent  of  tlas 
court.       jPurther  evidence  '.7as  heard  and  he  reprted  the  sun  unt 
due  Funk  from  Fowler  >>14512.11;   tliat   the   preLiises  in  controversy 
were  of  the   value  of  $8000.,  and  Fowler  was   insolvent.       The 
chancellor     eard  exceptions  to  the  report,  and,  after  modifyirg 
some  small  items  in  the  account  as  stated  by  the  master  and  adding 
interest  on  tie  principal  from  the  time  of  the     report,   entered 
a  decree  in  accordance  therewith  finding  the  a.,Dunt  due    i  15118.10, 
and  ordering  paym  nt  of  tie   indebtedness  with  lawful     interest 
and  costs  within  four  iiiOnths,  and  in  case   of  default  that  Fowler 
be  foreclosed  from  all  equity  of  redemption. 

Fowler  prosecutes  this  writ  of  error  and  argues  that   iie 
court  erred     in  treating  Punkas  a  Liortgagee  in  possession  instead 
of  a  tres[Asser,  claiming  that  in  the  accounting  the  positions 
call  for  different  valuations.     OQr  former  opinion    contemplated 
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an  accounting     by  Punk  as  a  mortgagee  in  jjosfjession  and  not  as 
a  trespasser.       He  also  objects  that  lihe  question  of  his  attorney's 
fees  was  not  rc-opened  and  re-considered.       That  was  exi)ressLy 
foreclosed  in  our     ast  odni on  which  was  binding  on  the  circuit 
court  and  on  tl  is  oo  urt  upon  fb.is  £5)  ..eal.   (    O'Connor  T.O^Connor, 
163  111.  436, and  earlier  cases  there   cited.)  There   is  a    oon- 

tirovergy  whether  a  $600,  note  signed  by  both  was  and  is  the  debt 
of  l\ink  or  Powler.       We  agree  with  the  uaster  and  the  chancellor 
that  the  proof  shows  it  to  be  the  debt  of  Powler,  and  that  it  w  s 
properly  chargeable   to  him  in  this  accounting',  notwithstanding 
it  is  claimed  that  it  had  been  included  in  a  ionuer  settlejuent . 

The   preiuises  in  controvert  are  about  one  hundred  forty 
acres  of  farm  land,  which  the  evidence  shows  worth  $8000. 
Plaintiff  in  error  does  not   oontrovert  this  valuation  except  to  say 
that  in  the   original  bill  its  wlue  was  sta:«d  at  ;plO,000.       The 
uiaster  allowea  as  its  rental  value  $3i30.  a  year.     Plaintiif  in 
error  undertook  to  show  tliat   it  hai  a  special  value   to  him  of  .T>1400. 
a  year  as  a  dairy  fam.       ffinsvsz      The  master  fixed  the  rent  as  high 
as  the  evidence  of  market  value  warranted.       I7e  do  not  think    the 
evidence  showed  it  hyd  any  greater  value  to   the  plaintiff  in  error 
because  of  a  special  use;  therefore  the   decree  was  right   in  that 
respect^  and  we  need  not  enter   into  a  discussion  of  the  law  which 
does  s 01:^6 times    under  some  circumstances  req  ire   the  market  value 
of  an  article   to  he  disregarded  and  a  special  value  substituted 
in  stating^  account. 

It  is  objected  that  the  master  erred  in  the  rule  aaopted 
in  the  computation  of  interest  and   said   the  accoant  should     have 
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"been  sta.ed  by  debit  and  credit  with  aanudl  rests.       Heartt  v. 
Rhodes,  66  111*  352,  is  cited  in  suy<.ort  of  tli  is  contention. 
It  is  there    'eld  that   in  case   of    martial   ijayments   the  correct  rule 
if3  as  stated  in  ilo^Padden  v.f'ortier,  20  ill.  u09,  to  calculate  the 
interest  on  the  i  ote  to  the  time   of  payment  and  if  the    [layinent  _ 

exceeds  the  interest  apply  it  first   on  the  interest  and  the   balance 
on  the    rincipal,       and  then  calculate  the  interest  on  the  balance 
of  the   principal.         The  case  is  not    authority  for  the  position 
that  the  account  should  he   stated  with  an  Dal  rests,  but   the   reverse. 
The  rule  in  xieartt  v.RhodeB,  supra,  in  case  of  ;£rtial  pgymentsiis 
recognized  in  Drury  V.'volfe,  134  111.  294,  and  by  this  court  in 
Sarlick    v.Iitutual  Loan  &  Building  ^association,  129  111.  App.  402, 
415.       Our  attention  is   called  to  no  later  statute   or     ecision 
affeuti%  that  rule;  neither   the  method  adopted  by  the  luaster  nor 
that  contended  for  by  plaintiff  in  error  follows  that  rule. 
Defendant  in  error  claims,  we  think  correctly,  that  the  nethod 
suggested  by  plaintiff   in  error  would  result  in  slightly  increasing 
the  amount  found  due.       V/hile   it  is  true,  as  defendant   in  error 
suggests,  that  there     could  be  no  gain  in  redeeming  property 
WDrth  so  much  less  than  the  aiuount  of  ftie  indebtedness  and  there- 
fore probably  there  vdll  be  no  redemption  and  there  is  no  liability 
for  any  deficiency,  still  plaintiff  in  error  is  entitled  to    a 
correct  statement  of  the  account,  and  if  in  the  computation     of 
interest  an  amount  substantially  too  large  was  found  it  should  be 
corrected.       We  are,  however,   satisfied  that  he  was  not  prejudiced 
in  that  matter. 

Thete  was  an  effort  to  shov»-  waste  in  cutting  trees    and 
tearing  dona  buildings  while   Funk  was  in  posses5!ion  of  the    ^remises, 
and  we  agree  with  ftie  master  and  the   chancellor  that  the  evidence 
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i  id  not  warrant  a  finding  in  fevor  of  plain tif   in  error  on  that 
issue. 

The   decree  enjoined   the   plaintiff    in  error  irom  colieot- 
iHg  his   judgment  in  tV  is  court  for  costs  rendered  a^inst  defendant 
in  error  on  the   Last  hearing  'ere,       Tris   is  objected  to  and   it 
is  urged  that    he  trial  court  could  not  int  ere  fere  with  the  col- 
lection of  an  execution  issued  from  the  apiellute  court,  but 
plaintiff   in  error  in  thie  statement    of  the  c^ccount  by  the    .laster 
liad  been  credited  with  the  a  ount  of  t  at   jud^ient.       It    dees 
not  seeia  neoeaaary  to  discuss  the   law  governing  the  right    of    a 
oirciiit    x)urt  to  interfere  with  a  process  of  the  appellate  coui-t. 
It  is  sufficient   to  gay  that  when  a  party  to  an  accountizg  has  a 
demand  against  his  opponent  allowed  and  thus    Tactically  paid,  he 
is  not  harmed  by  a  provision  in  the  decree  prohibitirig  hiin  from 
further  harrassing  his  opponent  with  attempts  to  collect  it. 

It  is  also  objected  that  the  decree  makes    erpetual  the 
injunction  theretofore  issued  against  the  prosecution  of  the 
forcible   entry  and  detainer  vsuit  to  get  possession  of  the    premises. 
It  appeared  on  the   learing  before   the  u  ster  that  plaintiff   in 
error  had  disLiissed  tha .  suit;   therefore  he  could  not  have  been 
damaged  by  that  part  of  the  xboekx    decree.       nd  irresjje.ctive  of 
that  consideration  we  do  not  see  v.-hy  it  should  not  have   been  made 
perpetual. 

It  is  argued  that  lour  months,  the  tim  fixed  in  the 
decree  for  redemption,  is  unreasonable  and  that  the   oourt  had  not 
the  po^r  to  abridge  the  time  fixed  by  statute  for  redempjbion 
in  case  of  foreclosure  of  mortgages.       In  our  last  opinion  we 
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directed  a  decree  to  "be  entered  permitting  a  redeuiption  '^within 
a  time     fixed  therein''.        Plaintiff   in    error's  oross  bill  in 
this  case  is  in  e fleet  a  "bill  to  redeem.     On  auch   Dill  Jhe 
practice  is  to  give  the  complainant  a  fixed  day     vdtldn  which  to 
pay  the  aiuount  founu  due  upon  the  incumbrance.       Usually  nioety 
days  is  allowed  for  that  purpose.     {  Sanders  ^.Peck,  131  111.  407, 
421.)      Tlierefore  the  decree   in  tj  is  respect  is  proper. 

The  decree   is  affimied. 
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STATE  OF  ILLINOIS,    ) 

SECOND  DISTRICT.  (  ^^'        I,  CHRISTOPHER  C.  DuFFY,   Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  m}'  oflSce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 
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